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ADVERTISEMENT 

TO THE 

« • 

THIRD EDITION. 


JN the present Edition of the Treatise on Evidence, 
the Author has introduced several additions, 
which, he hopes, will be thought to render the* 
Work more complete. The most important of these 
is a section, in the eighth Chapter of the Second 
Part, on the subject of Written Agreements, with 
reference to the Statute of Frauds. This branch of 
law has been ably treated by other writers; but as it 
falls within the scope and design of the following 
Treatise, and is of almost daily occurrence in prac¬ 
tice, the Author conceived that it would not be su¬ 
perfluous to give a compendious view of a subject of 
such general importance. It was his intention also 
to have added a Chapjter on the evidence requisite to 
support particular Issues, in the several forms of ac»* 
tioh; but various engagements have prevented him * 
for the present from completing this design. 

Many cases, reported since the last Edition, have 
been here inserted; and the Authoras much indebted 
to Mr. Maule and Mr. Selwyn, for their kindness in 
supplying him with their manuscript notes of other 
decisions, which have not yet appeared in print. The 
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same acknowledgments are due to Mr.- Price for 
communicating'his manuscript note'in the case of 
Bullen V. Michel. 

r 

As the present Edition <was sent to the press be¬ 
fore the late trial at bar for High Treason, there was 
no opportunity of adverting to some discussions on 
points of evidence, which Occurred on that occa¬ 
sion. It may therefore be proper to mention in this 
place, that one of the rulps stated in the Chapter on 
the Examination -of Witnesses*, was then discussed 
at some length. The rule referred to is, “ that if a 
witness, on being questioned (for the purpose of dis¬ 
crediting him), whether he has not been guilty of 
• felony, deny the charge, the party, against whom 
the witness has been called, will not be allowed to 
prove the charge.” This rule of evidence was con¬ 
sidered and settled on the trials of Rookwood and 
Layer, which were also cases of High Treason ; and 
it is now completely established as a principle, on 
the authority of all the Judges, who presided at the 
late State Trial. 


* P.229, 230. 

Middle Temple, ' 

6. 1817. 
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TO THE^ 

FIRST EDITION,. 


TN offering to the Public the following TreaBse on 
a subject, which has already been considered by 
writers of experience and ability, the Author fears 
that he may be thought presumptuous. He trusts, 
however, that he will be forgiven, when it is recoh 
lected, that the subject, although it has excited so 
much attention, is yet one which is not easily ex¬ 
hausted, and with regard to which the practice of 
every day must constantly supply^ fresh materials for 
observation. Among the works on the Law of Evi¬ 
dence, the one most generally approved is that of 
Mr. Peake ; and the present writer feels himself 
gratified in this opportunity of acknowledging its 
merits. , 

• 

The Author regrets, that he is unable to add more, 
cases to those already published. The notes of the 
case of Bi’own v. Fox, of the Berkeley-Peerage case, 
aryl of Wiltzie v. Adamson, have been supplied by 
the kindness of friends; and for the mihuscript 
notes of the following cases, 11. v. Tucker, R. v. 
Croker, R. v. Cole, and R. v. Hodgson, he is indebted 
to an authority, on which the reader may entirely 
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rely. The reported cases, which are cited, are nu¬ 
merous j but none are mentioned, which have not 

been carefi|lly examined. 

< * « 

Since the former part o^this work has been printed, 
several cases connected with tlie subject have been 
reported ; they did not, however, appear of sufficient 
importance to be added in an appendix. With 
respect to a passage in the third chapter, on the 
incoinpetency of witnesses who have been excom¬ 
municated, it will be proper to observe, that in con¬ 
sequence of a late act of parliament*, which abolishes 
iHie sentence of excommunication for contempt, no 
disability of this kind can any longer exist. 

The following pages are submitted to the public, 
with much diffidence and anxiety. The Autlior 
feels, that many imperfections will be observed; 
and some, which, perhaps, more experience might 
have enabled him to avoid. He is conscious, how¬ 
ever, that he has used every endeavour to render 
bis work not unworthy of the public eye, and that 
he has devoted to it his time and utmost attention. 

• 

*Stat 53 G. 3. c. 127. 

Middle Templl, 

June 14.1814. 
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(I, lege Coenhi^y. Retberg, 


A TREA- 




PART THE FIRST. 


arrangement, which has been adopted in the follow- 
*■- ing Treatise, is that which appeared the most simple 
and perspicuous. The work consists of two parts; the former, 
relating to parol or unwritten evidence; the latter, to written 
evidence. The subject of tlie first chapter is the method of 
compelling the attendance of witnesses for the purpose of being 
examined; and the five succeeding chapters treat of the causes, 
which render witnesses incompetent. In these, the writer has 
inquired into the several objections to witnesses, arising from 
want of reason or understanding, from defect of religious 
principle, from conviction of certain crimes or from infamy of 
character, from interest, and lastly that arising from the relation 
which subsists between a client and his <x>unsel or his solicitor. 
After ascertaining whether the witness is competent to give 
evidence, the next question, that arises, is, what evidence 
ought to be given, and how the witness ought to be examined. 
The seventh chapter, therefore, treats of the general nature of 
proofs; and the eighth, of the regular mode of examining a 
witness. And the first part then concludes wdth an inquiry 
into bills of exception and demurrers to evidence. 


The second part, which relates to written evidence, treats of 
records, of the admissibility of verdicts, and judgments, and 
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Of the Attendance of Witnesses, [Ch. t. 

• other judicial proceedings, and of the manner in which they 
are to be regularly proved. Public writings, not of a judicial 
nature, and the inspection of such writings, are next con¬ 
sidered; after whi^, follows an inquiry into the proof of 
private writings,, the requisite of stamps on written instru¬ 
ments, and lastly into the admissibility of parol evidence by 
which written instruments may be explained or varied. 


CHAP. I. • 

Of the Attendance of Witnesses, 

Attendance npjjE process, which courts of law have instituted for the 
iM cases, purpose of compelling the attendance of witnesses, is by • 
the writ of subpoena ad testificandum. This writ commands 
the witness to appear at the trial to testify what he knows in 
the cause, under the penalty of i ool. to be forfeited to the 
king. And the stat. 5 Eliz. c. 9 . s. 12 . gives an additional 
remedy by enacting, that, “ if any person (upon whom any 
process out of a court of record shall be served, to testify 
concerning anp cause or matter depending there, and having 
tendered to him according to his countenance or calling such 
reasonable sum oP money for bis costs and charges, as i^th 
regard to the distance of the place is necessary to be allowed,) 
db not appear according to the tenor of the process, not 
having a lawful and .reasonable cause to the contrary; he 
shall forfeit for every such offence lol., and yield such further 
recompence to the jiarty grieved, as by the discretion cf the 
judge of the court, out of whidi the process issues, shall be 
awarded.” 


No witness is bound to appear in civil cases, unless his 
reasonable expences, for going to and returning from the trial, 
be tendered him at the time of serving the subpoena; nor, if 
he appears, is he bound to give evidence, till such charges are 
actually paid or tendered (i), except he reside within the 


(s) Chapman v. Poynton, a Stra. x H. Blac. 49. Hallett v. Mean, 
XXiOi 13 East, i6* n.a. S.C. more 13 East, 15. £x pute Roscoe^ iMf- 
fully stated. Bowles v. Johnson, rivale, 19X. 

2 Blac. Rep. 36. Fidler v. Prentice, 
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Ch. 1.] Of the Attendance of Witnesses, 

bilb cS liiortolity, and be suinimoned to give evidence within 
dNm. (I) The necessity of this previous tender arises from the 
.special provisioR in the act of £lkabetlN)eibre cited. 

If a necessary witness is brought ovei» from a foreign* 
country after the cominencement of an action^Sind gives evi¬ 
dence at the trial, the reasonable expences of his passage every 
and of his subsistence here pending the action, vrilibe allowed* 
on the taxation of costs. Thi^ point was determined’ by the 
Court of Common PJeas in the case of Cotton* v. Witf ( 2 ); 
in which case, it may be proper* to observe, an application 
had been made to the opposite party for his consent to the 
examination of the witness on interrogatories, which had been 
refused. In the taxation of costs in that case, the expences 
of the witness’s return to his own country after the trial weffe 
not allowed. According to the report, little notice appears w 
have been taken of that point; and no reason seems to have 
been stated for making a distinction between the expences of 
the passage over to this country and those incurred' on the 
return. The allowance of expences in the case of foreign 
witnesses is from analogy to the common case of witnesses 
resident in this country; and there, on the taxation of costs, 
the expences m'e allowed for the witness’s return to his plbce 
of residence, as well as for his journey to the place of trial. 
And it appears now to be the settled rule, both in the Court 
of King’s Bench and the Court of Common Pleas, that when 
a witness is brought over from a foreign country, (whether 
brought after the commencement of an action, or before its 
commencement, provided he is brought over bona hde for 
the* purposes of the particular action,)*the expences both of 
his coming to this country and of bis return ought to be al¬ 
lowed in tho taxation of c(^s. ( 3 ) 

As only four witnesses can be included in one writ of sub¬ 
poena ( 4 ), several writs are frequently necessary. In order to 
save expencei it is settled that le^ing a tiefeet, containing the 

(i) j Nac. C<xn. 3^9. Tidd. Prac. (3) Tremainw. Futhy 6Taunt. SS, 
805. I Marshall, $63- S. C* 

(») aTaunt. jfj. &ardyv.Aii> (4)Cowp.84^ 
drewi, 4 Taunt. 499, 

jj 2 s-nb- 
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Bobstance of tKe writy will be as effectual as the writ itself; 
but the writ ought to be shown (i). The writ or ticket 
should be served per^ally on the witness ( 2 )} and in reason¬ 
able time before.th^ay of trial, that hfe may suffer the less 
inconvenience from his attendance on the court. ( 3 ) Notice 
to a witness iR'London at two in the afternoon, requiring him 
to attend the sittings at W^tminster in the course of the 
same evening, has been held to be too short. ( 4 ) If the wit> 
ness, whose attendance is required, be a married woman, it 
will be necessary to serve the subpoena upon her personally, 
and the tender of the expences should be made to her and not 
to her husband* ( 5 ) If a cause appointed for one sitting be 
made a rmanet, the subpoena must be re-sealed and re¬ 
served. (d) ^ 

If a witn^s, who has been duly served with the writ, and 
has had a tender of the reasonable expences, omit to attend 
at the trial without a sufficient cause, he is liable to be pro¬ 
ceeded against in one of three ways: i. By attachment for a 
contempt of,the process of the court ( 7 ); 2 , By a special ac¬ 
tion on the case for damages, at common law (9): 3 . By an 
action on the stat. 5 Eliz. c. 9 . s. 12 . for the penalty d* lol., 
and also for the further recompenCe recoverable under that 
statute. This action for a further recompence will not lie, 
unless the amount has been previously assessed by the court, 
out of which the process issued : neither the jury nor the 
judge at nisi prius being competent to make the assessment. ( 9 ) 
•'When the jjissessment has been made, an action of debt will 
^e. But the more usual way is to proceed by attachment. 
And in order to ground this summary way of proceeding, it is 
not only necessary to show an ill motive in the witness, or 
negligence and inattention to the process of the court, but 

(l) Goodwia v. Wc#t, Cro. Car. (6) Sydenham v. Rand, 34 G. 3. 
■SM’ 540- Maddison v. Shore, 5 Mod. K. B. cited firom MS. in 3 Tidd. Pr. 
355 * • 806. 

(3) Smalt V.Whitmill, aStra. 1054. (7) a Ld. Raym. 1338. i Stra. 
Wakefield^ case. Rep. temp. Hard. 510. aStra. 810.X054.1150. Cowp. 
313. S.P. 846. Doug. 561. Blandford V. De 

(3) Hammend v. Stewart, 1 Stra. Tastet, 5 Taunt. 360. Home v. 

509. Smith, 6 Taunt. 9. m-nfiC. /f/O 

(4) a Tidd. Plr. 807., jth edit (8) Piearson v. lies, Doug.' j6i. 

(5) Cro. El. 133 . X Joii.430*S.P* ('9) Ib. See ante, p. 3. 

also 
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Ch.l.] Of the Attendance of Witnesses, 

also to prove that the witness was personally served (i), and 
that his reasonable expences were paid or tendered at the time, 
•of the service of the subpoena. ( 2 ) been laid down/^ 

that it is not the practice of the Court (mCommon PlCas to 
grant an attachment aganst a witness for nob^ttendancci bat 
that they leave the party injured to his rei^y at law. ( 3 ) 
However, several cases ( 4 ), in»which that court has refused an 
attachment under special circumstances, show that the general 
rule is the same in the Common Pleas as in the Court of 
King’s Bench. 

The witnesses, as well as the parties in a suit, are protected 
by courts of justice, and privileged from arrest, eundo, moran- 
dOi et redeundo. ( 5 ) And in ordinary cases it is not necessary 
for the protection of a witness, that he should have been serrM 
with a subpoena, if upon application to him he consented to 
attend without one. A reasonable time is allowed to the 
witness for going and returning; and in making the allowance 
the courts are disposed to be liberal. ( 7 ) This privilege hat 
been extended to a party in the suit attending an arbitrator 
under an order of nisi prius. ( 8 ) So also a bankrupt attend¬ 
ing a meeting of commissioners in pursuance of a notice is 
during his attendance protected from arrest at the suit of a 
creditor ( 9 ), the commissioners being assembled under the au¬ 
thority of an act of parliament, and sitting as a court for the 
administration of justice. And by the mutiny act ( 10 ), wit¬ 
nesses are privileged from arrest during their necessary at¬ 
tendance in courts martial, in the same manner as witnesses 
attending a court of law. « 

fxl aStra. zo54> (6) Ld. Kenyon C.J. hArdlng 

I aj Ante. p. a. v. Flower, 8 T. R. 536. 

(3) By Wright J. in Ryder v. (7) aBIac.Rep. 11x3. Hatch v. 

Fletcher, cited xj £ast, id. HuSe v. Blisset, Qilb. Cas. 308. cited a Stra. 
Fowke, Barnei, 33. 986. 13 East, x6. n.(a) Willing* 

(4) Brodle v. Tichel, Bam. 35. ham v. Matthews, a Marshall, 37. 

Stretch v. Wheeler, do. 497. Fuller 1 8l Spence v. Stuart, 3 East, 89. 
V. Prentice, I H. Bl. 49' Blandford (9) Arding v. Flower, 8T.R. 
T. De Tastet, 5 Taunt, ado. . 334* aBlac.Rep. xi4a. Kinder v. 

(3) Lightfoot v.Cameron, aBlac. Williams, 4 T.R. 377. Spence v. 
Rep.^xx3. Meekini v. Smith, x H. Stuart, 3 East, 89. Ex parte Byne, 
BI. 636. x Vta St Beam. aid. 

( xo) St. 35 G. 3. c. ro8. •. a8. 
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Of the Attendance of Witnesses. [Ch. 1. 

Commissioners of bankrupt, by stat. i J. i. c. 15 . e. lo. are 
^empo>vei’ed to issue their warrant and appreliend parsopp, 
or suspectcdjrf having any part of the bankrupt’s pro¬ 
perty or of beiug^debted to the bankrupt, who, after a suf- 
^ient warnihg^yen to them, refuse to come and appear be¬ 
fore them to be examined, not having any lawful impediment 
for such refusal; and by sect. 11 . of the same act, witnesses, 
sent for by the conimissioners and attending, shall have such 
costs and charges, as the commissioners shall think ht. It 
has been determined, that it is not necessary, under this sec¬ 
tion, to tender a person, at the time of summoning him to ap¬ 
pear before the commissioners, tlie expences of his journey; 
although, if he be in fact without the means of taking the 
journey, it may be an excuse for not obeying the summons. (i) 
'piere is a material difference in this respect between a witness 

law, arid a person attending on the examination of Com¬ 
missioners ; the necessity of a previous tender of expences, in 
the case of a witness who is subpoenaed to attend at a trial, 
arises from the special provision of the stat. 5 Eliz. c. 9 . s. 12 . 
Another difference is, that a person, attending the commis¬ 
sioners AS witness under the statute of Janies, is not entitled to 
have Ills expences paid, before the conclusion of his examin¬ 
ation, when the amount of the compensation may be best as* 
certaiped. ( 2 ) In case a bankrupt is in execution or cannot be 
brought before the commissioners, the acting commissioners 
are required by stat, 5 G. 2 . c. 30 . s. 6 . to attend the bankrupt 
and take his discovery: but as this attendance on the bank¬ 
rupt in prison has been found to be extremely inconvenient, 
it is new provided by stat. 0 ^ 3 . c. 121 . s. 13 ., that bank¬ 
rupts charged in ej&cution are to be brought before the 
commissioners to be examined by them, in the same manner 
as bankrupts in custody on mesne process: and the warrant 
of the commissioners is an indemnity to the keeper of the 
prison. 

Magistrates have not in general any authority to compel 
the attendance of witnesses for the purpose of a summary frial, 
e^icept under the special provision of acts of parliament. As 

(i) Battye v. Grealey, 8 East, 319. (a) Ex parte Rotcoc, i Merivale, 

Ex parte ^nson, s Roie, 75, 188. 

♦hp 
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the statute of 2 8 c 3 PIi. & Mary c. 10 . requires them to lake 
the examination of persons, who bring a prisoner before them 
•on suspicion of felony, it incidentally gi^ a power to examine 
them upon oath, and to summon by the^warrant any other 
persons, who appear to be material witnesse^for die prosecu¬ 
tion, to appear before them and give evidence, ^^^nd it may be 
laid down as a general rule, t^iat wherever magistrates are au¬ 
thorized by act of parliament to hear and determine, or to 
examine witnesses, they have incidentally a power to take the 
examination on oath, (i) 

The general inclosure act, stat. 4 iG. 3 . c. 109 . s. 33 , 34 . 
gives commissioners a power to summem in writing any person 
within a certain distance to appear before them and to be ex¬ 
amined, and subjects them to a penalty, in case they refuse to 
appear. And witnesses neglecting to attend jbn courts m^ 
tial, after being duly summoned, are liable to be'^tached in 
the court of King’s Bench, &c., as if they had neglected to 
attend a trial in some criminal proceeding in that court. ( 2 ) 

The means of compelling the attendance of witnesses, in 
criminal cases, are of two kinds ( 3 }: first, By process of sub¬ 
poena, for disobedience to which the person served with the 
process is liable to an attachment ( 4 ); or, secondly, the justice 
or coroner, who takes the information of the witnesses, may, 
at the time of taking it, or at any time before the trial, bind 
them over to appear, and, if they refuse to come or to be 
bound over, may commit them for a contempt ( 3 ): and this 
proceeding by recognizance is the ordinary and more effectual 
method. * ^ 

In prosecutions for misdemeanors the defendant has been, 
from the earliest times allowed the writ of subpoena: but pri¬ 
soners had no right, by the common law, to this process in 

(i) See Dalt. Just. c. 6. Lamb. (4) R. v. Ring, ST. R. 585/ The 
517* see stat. 15 G. 3. c. 39. subpoena in thu case issued from the 
which gives such power for the pui> Crown>office, requiring a witness to 
pose of levying penalties or making appear at the ensuing asuzes in the 
‘"*?***®** country; and the Court of K. B. 

(a) Stat. 55 G. 3. c. io8- s. 28. granted an attachment, 

(3) a Hale P. C. a8i. Bennet v, 

Watson, 3 Maule tc Sel. 1, 

B 4 


Attendance 
in crimindl 
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capital cases (i), without the special order of the court. For-< 
nterly a prisoner was put upon his trial under a twofold disad-^ 
vantage; he was urmMe to compel the attendance of witnesses^ 
and, if they volu^rily attended, their evidence, not being 
given on oath, pfiet with less credit than the evidence on the 
part of the prosecution. But by stat. 7 W. 3 . c. 3 . s. 7 ., all 
persons indicted for any high trf^ason, whereby corruption of 
blood may ensue, shall have the like process of the courts 
where they shall be tried, to compel their witnesses to appear 
for them, as'is usually granted to compel witnesses to appear 
against them. And now, as the stat. i Ann. st. i. c.p. s. 3 . 
enacts, that all witnesses on behalf of a prisoner on a trial for 
- treason or felony shall be sworn in the same manner as wit^ 
nesses for the crown, and be liable to all the penalties of 
perjury, process may be taken out against them in any case 
^Wever.(i) ^ 

In order to provide for the appearance of witnesses, to an* 
. swer in cases where warrants are not usually issued, and to 
give evidence in criminal prosecutions in any part of the United 
Kingdom, it is enacted by a late act of parliament, stat. 45 G. 3 . 
c. 92 . s. 3 . and s. 4 ., that the service of a writ of subpoena or 
other process in any one of the parts of the United Kingdom 
shall be as effectual to compel his appearance in any other of the 
parts of the same, as if the process had been served in that 
part where the person is required to appear. And if the per¬ 
son served does not appear, tha court, out of which the process 
issued, may transmit a certificate of the default in the manner 
specified by the act, and the court;, to which the certificate is 
.transmitted, may punish the person for his default, as if he 
had refused to appear to process issuing out of that court; 
provided it appear, that a reasonable and sufficient suiri of 
money, to defray the expences of coming and attending to 
give evidence and of returning, was tendered to the persork 
making default, at the time when the subpoena or other pro¬ 
cess was served upon him. 

Cempen^a- Jq civil proceedings, as we have seen, a witness is not 
tion. obb’ged to attend or give evidence, unless his expences are duly 

(2) 4 Hawk. P. C. c. 46.8.17. 
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Ch. 1.] Of the Attendance of Witnesses, 

tendered; but, in criminal prosecutions, witnesses are bound 
to appear unconditionally. On the other hand, it is reason<- 
•able and highly expedient, that, when ih^y attend on behalf 
of the public, a fair compensation should given them for 
their trouble and necessary expence. Formee^, however, the 
law provided no means for reimbursing them; a defect in our 
judicial administration, which»was at length remedied by stat. 
27 O. 2 . c. 3 . s. 3 . This statute enacts that “ when any poor 
person shall appear on recognizance to give evidence against 
another accused of grand or petit larceny or othdr felony, the 
court may on the oath of such person, and on consideration 
of his circumstances, in open court order the treasurer of the 
county or place, in which the offence shall have been com¬ 
mitted, to pay such sum of money, as to the court shall seem 
reasonable, for his time, trouble, and expenp.” As th^s 
statute extended only to poor persons who appeired^i recog¬ 
nizance, and not to such as appeared on suUp^a to give 
evidence, it was afterwards deemed reasonableroy the legisla¬ 
ture, that every person, so appearing on recognizance or sub¬ 
poena, should be allowed his reasonable expences, and also, in 
case of poverty, a satisfaction for his trouble and loss of time. 
The stat. 18 G. 3 . c. 19 . s. 8 . therefore enacts that “ where 
any person shall appear on recognizance or subpoena to give 
evidence as to any grand or petit larceny or other felony, whe- 
ther any bill or indictment be preferred or not to the grand 
jury, it shall be in the power of the court (provided the person 
shall, in the opinion of the court, have bond fde attended in 
obedience to such recognizance or subpoena,} to order the 
treasurer of the county or d vision, in which the offence shall 
have been committed, to pay him such sum as to the court 
shall seem reasonable, not exceeding the expence^ which It 
shall appear to the court the said person was bond fde put 
unto by reason of the said recognizance and subpoena, making 
a reasonable allowance, in case he shall appear to be in poor 
circumstances, for trouble aiid loss of time.” These statutes 
apply only to cases of felony; on prosecutions therefore for 
misdemeanors, and in other cases not specially provided for by 
act of parliament, the court is not authorized to order a com¬ 
pensation to witnesses for their attendance. ( 1 ) 

(i) Ri r. W. R. of Yodishire,; T. R. 3;;. 

It 
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It has been doubted (i), whether a witness may not lawfully 
refuse to obey a subpoena on a criminal prosecution, as well as 
in a civil suit, unl^s he has a tender of his reasonable ex- 
pences; and the yloubt is suggested in consequence of a provi* 
sion in the st^. 45 O. 3 . c. 92 ., which (after enacting, that 
service of subpoena on a witness in any one of the parts of the 
United Kingdom, for his appearance on a criminal prosecution 
in any other of the parts of the same, shall be as eftectual, as 
if it had been in that part where he is required to appear,} 
provides, thtit he shall not be punishable for de&ult, unless a 
sufficient sum of money has been tendered to him, on the ser¬ 
vice of the subpoena, for defraying his expences of coming, 
attending, and returning. One object, which the legislature 
had in view, was to provide for the appearance of witnesses in 
of the psfrts of the United Kingdom, and they are there¬ 
fore sub^^ct th punishment for non-attendance; on the other 
band, as th^viaxpences of going from one of the parts of the 
United Kingc^hm to either of the other ports would necessarily 
be great, they were allowed to insist on the payment of 
their reasonable charges, previous to the journey; a provision 
more especially necessary at the time of passing this statute, 
when in some parts of the kingdom witnesses were not entitled 
to any compensation for attending to give evidence in criminal 
cases. ( 2 ) But as there is no statute respecting a tender of 
expences in the case of a criminal prosecution, except that 
mentioned above, (which is confined to the case, where the 
process is served in one of the parts of the United Kingdom for 
the appeai’^ce of the witnesses in another of the parts;) and 
as the tender of expences in civiUsuits is under the special pro¬ 
vision of an act of parliament, the general rule in ordinary cases 
(whether of felony or misdemeanor) appears to be, that wit¬ 
nesses making default on the trial of criminal prosecutions are 
not exempted from attachment, on the ground that their ex¬ 
pences were not tendered at the time of serving the subpoena, 
dthough the court would have good reason to excuse them for 
not obeying the summons, if in fact they had not the means of 
defiraymg die necessary expences of the journey. Lord Hale 

(1) See Treadle on Criminal Law (a) In Ireland the expeacei of 
by Mr> Chitty, i vol. 61s. witnenei in cates of felony were lint 

allowed by at. ss 0. e. 91. 
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evidently so understood the general rule, when he mentions it 
as a defect in the law in his time, that there is no power to 
•allow witnesses their charges, whereby many times poor persons 
grow weary of attendance, or bear their own’ charges therein 
to their great hindrance and loss(i);” and Mr. Serjt. Haw¬ 
kins in bis Pleas of the Crown, after mentioning tire reimburse¬ 
ment of witnesses in civil prdheedings, adds, ‘‘ But in criminal 
proceedings the demands of puljlic justice supersede every con¬ 
sideration of private inconvenience; and witnesses are bound 
unconditionally to attend the trial, upon which &ey may be 
summoned, and be bound over to give their evidence.” ( 2 ) 
In addition to these authorities, it may be inferred from the 
preambles of stat. 27 G. 2 . c. 3 . s. 3 . and stat. 18 G. 3 . c. 19 . 
s. 7 ., (which recite, that the expence of attending to give evi¬ 
dence operated as a discouragement to the poorer class of witr 
nesses, and then provide for the repayment of tie e^ences, to 
which they have been put by reason of the sip^na,) that, 
before these acts passed, witnesses were not i/ a situation to 
demand payment at the time of their being served with the 
process; for if they might have refused to obey the subpoena, 
unless a sufficient tender had been made in tlie first instancy 
they had a full and complete remedy in their own bands, and 
the remedy by act of parliament was unnecessary. But, in¬ 
dependently of this reasoning, the extreme inconvenience, to 
which the contrary practice would necessarily lead <>—the un¬ 
willingness, which would often occur, to conduct a prosecution 
on the terms of paying expences, which might afterwards be 
only partially allowed — and the failure of prosecutions, which 
must continually Jiappen, if witnesses w^rc suffered to insist on 
a previous teuder of their expences—these, and other consider¬ 
ations of the same kind, are sufficient to warrant .the general 
rule as above stated. Criminal prosecutions are of public 
concern; and a witness summoned to appear on a criminal 
trial hag a public duty to perform; and he ought not to be 
at liberty to make a Imrgain for his appearance, as he may in 
the case of a civil suit, where only private interests are 
involved. 

(1) 4 Hale P. C. tSi. (a) 4Hiwk. b. a. c< 46* •• 173* 


In 
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Witness 
uii shill- 
board or in 
custody. 


In some cases a subpoena can have no effect, as where the 
witness is in custody, or on board a ship under the command 
of an officer, who refuses to allow his attendance. The course 
then is to sue out a writ of habeas corpus ad testificandum; 
ibr which purpose application ought to be made to the court 
or judge, upon affidavit of the party applying, stating that he 
is a material witness (i); and, ia'case of his being on board a 
ship, that he is willing to aUcud( 2 ). Upon this application 
the court in its discretion will make a rule, or the judge will 
grant his fiat for a writ ( 3 ), which is then sued out, signed, 
and sealed, ( 4 ) The writ should be left with the sheriff or 
other officer, who will then be bound to bring up the body, on 
being paid hi^ reasonable charges. If the witness be a pri¬ 
soner of war^' he may be examined by consent or interroga- 
t-ories, but c/anot be brought up without an order from the 
secretary^^of skte. ( 5 ) 

It has beei^oubted whether persons in custody could be 
brought up as Avitnesses by writ of habeas corpus, to give evi¬ 
dence before any other courts except those at Westminster: 
but now by stat. 43 G. 3 . c. 140 . it is enacted, that a judge of 
either of the courts may, at his discretion, award such writ for 
bringing a prisoner, detained in any gaol in England, before 
a court martial, or before commissioners of bankrupt, com¬ 
missioners for auditing the public accounts, or other commis¬ 
sioners acting by virtue of any royal commission or warrant: 
and the stat. 44 G. 3 . c. 102 . authorizes the judges of the court 
of King’s Bench, or Common Pleas, or Exchequer, in England 
or Ireland, or justices of oyer afid terminer or gaol delivery 
(being such judge or baron), to award writs of habeas corpus 
for bringing prisoners detained in gaol before any of the 
courts, or any sitting at nisi prius^ or before any court of re¬ 
cord in those parts of the United Kingdom, to be then «t- 
amined as witness in any civil or criniinal cause; and by the 
same act, justices of great sessions in Wales and the county 


(i) Layer’s case, Fortesc. 396. Sir (4) Tidd. Pr. 739. 

J. Freind’s case, 4 St. Tr. 600. (5) Furly v. Newnham, % Doug. 

(») Roddam’s cases, Cowp. 67 s. 419. , 

(3) Burbage’s case, 3 Burr. 1440< 


palatine 
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palatine of Chester have the same authority within the limits 
of their jurisdiction. 

When a material witness resides abroad, or is going abroad, Wimesi 
aud cannot attend at the trial, the party requiring his testimony ’ 
may move the court in term time, or may apply to a judge in 
vacation for a rule or order'^i^ave him examined on interro¬ 
gatories de bene esse before one of the judges of the court, if 
the witness reside in town, or, ^f he reside in the country or 
abroad, before commissioners specially appointed and approved 
by both parties, (i) The rule or order for such examination, 
which is only secondary evidence, cannot be obtain^ without 
the consent of both parties. And, though the court cannot , 
compel the other party to consent, yet, if nec^sary, it will 
assist the party applying by putting off the triaV (that there 
may be an opportunity of filing a bill in equity,) ^til the 
consent is obtained, or the witness returns; an«^ after all, 
the defendant should refuse, the court will not a^e him judg¬ 
ment as in case of a nonsuit. ( 2 ) 

When a party, after obtaining leave by consent, examines " 
witnesses abroad on depositions, he will not M entitled to any 
allowance in the taxation of costs for the Spence of taking 
the depositions, although he may proceed in the action ( 3 }. 

The same rule prevails in the court of Chancery: if a party 
applies to that court for a commission to examine witnesses, 
he must pay the expences. 

/S' 

Before the court will consent to put off the trial on account 
of the absence of a material witness, it requires to be satisfied, , 
that injustice would be done by refusing the application, and 
that the party, who makes the application, has not conducted 
himself unfairly, nor been the cause of any improper delay ( 4 ). ^ 

The rule will not be granted where the testimony of the witness 
is intended to set up an odious defence, (as, that the plaintiff 
is slave to the defendant, and therefore could not recover in 

(l) »Tidd. Pr. 8i«. (3) Stephens v. Crichton, a East, 

Furly V. Newnham, a Doug. 459. Taylor v. Roy.Ex. Ass.Comp. 

419. M0Btynv.Fabrigas1C0wp.174. 8 East, 393. 

Cdliard V, Vaughan, i Bos. Sc Pull. (4) Saunders v. Pitman, iBos. Sc 

Pull. 33. 

the 
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tb€ action, or that he is an alien enemy ( 4 ), &c.); nor will it 
grant the rule for the purpose of giving the defendant an 
opportunity, which he has once lost by his own neglect, of 
applying to a court of equity for a commission. ( 5 ) 

Where a cause of action has arisen in India, or any offence 
has been committed there, which iV tried in this country, the 
evidence of witnesses resident in India may be obtained in the 
manner prescribed by stat. 13 ^ G. 3 . c. 63 . ss. 40 . 44 . 

If a witness has in his possession any deeds or writings, 

■ which ar^ thought necessary at the trial, a special clause 
must be inserted in the subpoena, called a duces tecum^ com¬ 
manding him, to bring them with him. When the writings 
are in possessjbn of the adverse party or his attorney, notice 
should be gihen to produce them, and if after proof of a 
rtasonaO^ncIrice they are refused, secondary evidence of the 
contents wyK^e admitted. It is not necessary to give notice 
to the defenduit himself: giving it to his attorney will be 
sufficient even in penal actions. (i) 

This writ of si/ibpoena duces tecmiy as well as the other writ 
of subpoena ad testificandum^ is compulsory upon the witness. 
And though it will be a question for the consideration of the 
judge at the trial, whether in any particular case the actual 
production of writings should be enforced, yet the witness 
ought always to have them ready to be produced, if required,, 
in obedience to the judicial mandate. ( 2 ) From the earliest 
times, our courts of common law, in order to give effect to 
their proceedings, hale resorted CO these compulsory measures 
fbr the production of evidence, measures obviously esenlial to 
the existence and constitution of courts of justice. 

(1) Robinson v. Smyth, i Bos. & (3) Attorney-General v. I/C Mcr- 

PbU, 4 SA. chant, 2 T. R. 203. n. Cates q. t. 

(») CiUiard v. Vaughan, i Befc k v. Winter, 3 T. R. 306. 

Pull. 213. (4) Amey v. Long, 9 East, 485. 
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. CHAP. II. 

Of the Incampetency of Witnesses Jrcnn l^ant of Understanding, 

■^yHEN a witness app^^he must be regularly sworn, 
unless an objection is ma^ to his competency; and the 
course of proceeding is, that the party, who objects to the 
witness, should state all his objections at the safhP time, in 
order to prevent unnecessary delay, (i) An excepton to the 
credibility of a witness cannot exclude him from b^g sworn. 
The exception of kindred, for example, althougbnt is a good 
cause of challenge against a juror, is not an oblection to the 
competency of a witness; a father is a competeiu witness for 
or again^ his son, and a master for his servant, pr tKi'servant 
for his master. Such exceptions may affect tl^credibility, 
but they do not affect the competency of witness. 

As it is the province of the jury to consi^ what degree 
of credit ought to be given to evidence, so it k for the court 
alone to determine whether a witness is c^peten^ or the 
evidence admissible. Whether there is any evidence, is a 
question for the judge: whether it is sipfcient, is for the 
jury. ( 2 ) And whatever antecedent facts are necessary to be 
ascertained, for the purpose of deciding the question of com¬ 
petency or admissibility of evidence, as, for example, whether 
a child understands the nature of an oath — or whether the 
confession of a prisoner wa% voluntary y-or whether declar¬ 
ations, offered in evidence as dying declarations, were made 
under the immediate apprehension of death—theses and 
other &cts of the same kind, are to be determined by the 
court, and not by the jury. 

By the law of England the objections to the competency 
of witnesses are fourfold. The first ground of incompetency 
is want of reason or understanding: a second ground is 

(i) Lord Lovat's 9SttTr« (3) By BuUerJ., Comp, of Cas- 
652*' penten,&c. v. Hayward, Dou^*375* 

Bull. N. P. 397. 


defect 
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defect of religious principle: a third ground arises from con¬ 
viction of certain crimes, or from infamy of character: the 
fourth and most general cause of incompetency is interest. 
Either of these grounds of incompetency* will exclude the wit¬ 
ness from giving any kind of evidence. “ I find no rule less 
comprehensive than this,” said Mr. Justice Lawrence in the 
case of Jordaine V. Lashbrooke(T.> ‘ « that all persons are ad¬ 
missible witnesses, who have the use of their reason, and such 
religious belief as to feel the obligation of an oath, who have 
not been convicted of any infamous crime, and who are not 
influenced jt>y interest.” 

I 

An inquu>y into these several causes of incompetency forms 
the subject oMhe four following chapters. 


Frrst,.^s to^ncompetcncy for want of understanding; 

Persons, wi&y have not the use of reason, are from their in- 
j firraity utterly ycapable of giving evidence: as persons insane, 
idiots, and lum tics under the influence of their malady. ( 2 ) 
But lunatics ani^ other persons, who are subject to temporary 
fits of insanity, ^ay be witnesses in their lucid intervals, if 
they have sufficKintly recovered their understandings. ( 3 ) 
And a person born deaf and dumb is not on that account 
incompetent, but, if he has sufficient understanding, may give 
evidence by signs with the assistance of an interpreter. ( 4 ) 


A witness must not only have a competent share of reason, 
but also know the nature of an oath: children, therefore, 
who are not able to toderstand its moral obligatjon, cannot 
be examined. ( 5 ) There seems to be no precise age fixed, at 
which infiints are excluded from being witnesses. At one 
time, indeed, their age was considered as the criterion of their 
competency; and it was a general rule, that none could be 
admitted under the age of nine years, very few under ten ( 6 ); 

(1) 7T. R. 610. (5) Com. Dig. Ib. Bull. N. P. 

(a) Co. Lit. 6. b. 6 Com. Dig. tit. 393. Gilb. £v. 130. 

Twtmoigne,” A. 1. (6)R.v.Traver6, aStra. 700.; and 

(3) Com. Dig. Ib. cases in East, P.C. 442. S.P. x Hal. 

(4) Rusten’a case, i Leach, Cr. C. P. C. 302. 2 Hal. F. C. 278. 


which 
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A'hich was in some measure denying them tlie protection of 
law against secret acts of violence. (i) A more reasonable 
rule has been since adopted ; and the admissibility of children 
IS now regulated, not by their age, but by their apparent sense 
and understanding. In Brazier’s case, on an indictment for 
assaulting an infant ol' five years of age with intent to ravish 
her, it was agreed by all tl^..'udges, that children’of any age 
might be examined on oath, it capable of distinguishing be¬ 
tween good and evil: but that ^hey cannot be examined, in 
any case, without oath. ( 2 ) This is now the established rule 
in all cases, criminal as well as civil, and whether tue prisoner 
is tried for a capital olfence, or for one of an inferior nature. 
When the child has appeared not sufficiently to^nderstand 
the nature and obligation of an oath, judgc.s have often 
thought it necessary, for the purposes of justice, to put off the 
trial of the prisoner, directing that the child in t^ic mean time 
should be propei ly instructed. ^ 

If a child is loo young to be sworn, it folhms as a neces¬ 
sary conseijuence, that any account, which it may have given ^ 
to others, ought not to be admitted. On an indictment, there¬ 
fore, for a rape on a child five years old,/where the child 
was not examined, but an account of whatyfiie had told her 
mother, about three weeks after the transaction, was given in 
evidence by the mother, and the jury conviftetl the prisoner, 
principally, as was supposed, on that evidjmee: the judges, 
on a case reserved for their opinion, thought the evidence 
clearly inadmissible, and the prisoner was accordingly par¬ 
doned. ( 3 ) t 

When the evidence of children is admitted, says Mr. Jus¬ 
tice Blackstone ( 4 ), it is much to be wished, in order to • 
render their evidence credible, that there should be some ^ 
concurrent testimony of time, place, and circumstances, in 
order to make out the fact; and that the conviction should 
not be grounded singly on the unsupported accusation of an 

(i) Bull. N. P. ^93. (3) U. V. Tucker, 1808, MS, See 

(a) Brazier’s case, 1779, i East, also R. v. Br.azler, supra. 

P. C.^ 44 5, 4, Bull. N. P. 293. (4) 4 Com. 214. 

I Leach, Cr. C, 237. 4 Bhac, Com. 

'ai4- 

inf.nu 
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infant under years of discretion. It seems, however, impossi¬ 
ble to lay down any general rule on this subject, applicable 
to all cases. A prisoner may bo legally convicted on such 
evidence, alone, and unsupported; and whether the account 
of the witness requires to be corroborated in any part, or to 
what extent, is a question exclusively for the jury, to be de¬ 
termined by them on a revic^v ' i'^all the circumstances of the 
case, and especially of the manner in which the child has 
given his evidence. The evidence may be so circumstantial, 
so plain anrl clear, and so free from all mixture of partiality 
and ill wi]l, as to leave no reasonable doubt of the prisoner’s 
guilt, altlough it stands unsupported by other witnesses. 


CHAP. III. 

Of Inconq^tency Jroni Defect of Religious Principle, 

sccondjground of incompettmey, which has been men¬ 
tioned, is qL-Iect of religious principle. 

All witnesscs,^‘^i)efore they are examined, are required to 
take an oath, bi/ which they appeal to the Supreme Being 
for the truth of -the evidence which they arc about to give. 
This necessarily implies a bclieli that by the laws of God 
truth is enjoined, ind falsehood punished. It is not sufficient, 
that a witness believes himself bound to speak the truth from 
a regard to character Or .the common inteiests of" society, 
or from fear of punishment, (i) Such motives have indeed 
their influence, and may come in aid of the religious obliga¬ 
tion, but they are of a nature so capricious and infirm, and so 
liable to be perverted, as to afford little or no security for the 
observance of truth. Our law therefore, like that of most 
other civilised countries, requii’es a witness to believe, that 
there is a God and a future state of reward and punishment, 
and that by taking the oath he imprecates the divine venge¬ 
ance upon himself, if his evidence shall be false. ( 2 ) 

(l) Ruston’s case, z Leach, Cr.C. (a) White’s case, Leach, Cr. C. 
455 * 48a. z Atk. 19, 48. 

Atheist?, 
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Atheists, and such infidels as profess not any religion, that Atheist", > 
can bind their consciences to speak the truth, are evcludetl 
.from being witnesses. (i) Lord Coke indeed says generally, 
that an infidel cannolf be a witness ( 2 ), in which denomination 
he intended to comprise Jews as well as Heathens ( 3 ); and 
Mr. Serjeant Hawkins tlmught it a sufficient gbjection to 
the competency of a witness, he believed neither the Old 
nor the New Testament. ( 4 ) Lord Hale however Avas of a 
different opinion, and strongly points out the unreasonable¬ 
ness of excluding indiscriminately all Heathens from giving 
evidence, as well as the inconsistency of compelling them 
to swear in a form, which they may possibly nrft consider 
binding. “ It were a very hard case, he says, ;t a murder, 
committed here in presence only of a Turk or a Jew, should 
be dispunishable, because such an oath should not be jaken, 
which the witness holds binding, and cannot swear odierwise, 
and possibly might think himself under no obligation, if sworn 
according to the usual style of the courts oil England.” ( 5 ) 

All doubts upon this subject, howevei’, are now removed. In < 
the case of Omichund and Barker, (which cf/ne before Lord 
Chancellor Hardwicke, assisted by Lee C. I., Willes C. J., 
and Parker C. B.) it was solemnly decided,yUiat the deposi¬ 
tions of witnesses professing the Oentoo Aligioii, who hatl 
been sworn according to the ceremonies Jof their religion 
under a commission out of Chancery, ougit to.be admitted 
in evidence. ( 6 ) And it may now be conJidered as an esta¬ 
blished rule, that infidels of any other coimtry, who believe 
in a Ciod, the avenger of falsehood, oughyto be receivetl here 
as witnesses: but infidels, w^o believe i\A that there is a God 
or a future state of rewards and punishments, cannot be ad- • 
initted in any case. ( 7 ) It follows, that, for the purpose of 
trying the competency of a witness, the proper question is, - 
not as to his particular opinions, as, whether he believes in 
Jesus Christ, but whether he believes in the existence of a 

(i) Bull. N. P. 192. I Atk. 40. (6) OmlohundandBatker, I Atk. 

45.48. Gilb. Ev. 139. ai. I Wils. 84. S. C. Willes, 5.^8. 

(al 4 Co. Lit. 6. S. C. 

(3) 3 Inst. 506. 3 Inst. 165. (7) Willes,549. i Atk. 45. F.i- 

I Atk. 43. Willes, 541. china V. Sabine, Stra. 1104. Morjj.'m’s 

(4) Hawk.P.C. b. 3. c. 46. s. 148. case, Leach, Cr. C. 64. 

(5) aHalc P.C. 379. 
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God and a future state. lu a case before Mr. Justice Buller, 
where a witness, who had been sworn on the gospels, was 
asked, whether he believed in the gospels on which he had 
been sworn, the question w'as objected to‘, and is said to have 
been overruled by the court, (i) This question appears to 
have been put after the swearing in chief though before the 
examination of the w'itncss. had been asked before the 

witness was sworn, it seems that it would have been regular; 
for if he had not believed in the gospels, how could ho have 
been elfectiwlly sworn upon them ? The administration of 
an oath in| such a case would be entirely nugatory; and 
evidence diould be given without any religious sanctioii, 
on the bare\assertion of a witness. 11' the law requires 
an oath, and a witness believes not in any form of reli¬ 
gion, j^ie consequence must necessarily be, that he cannot be 
sworn. (?) 

• 

ifc It has been frequently laid down, that persons excornmu- 
“^icated arc not (competent witnesses, because it is supjmsed, 
that those who| have been excluded from the church arc 
not under the influence of any religion. The authority, 
generally referrecKto in support of this rule, is a dictum of 
Lord Coke C. J. the case of the Attorney General v. 
Griffith (3), conci^rning the oath of allegiance required of 
Popish recusants. ^ lie is there reported to havt; said, — “ By 
the stut. 3 J. I. c. L every recusant convict is to be excom- 
inunicutcd; and thWefore oji my circuit, 1 do not admit of 
them for witnesses {between party and party, they being not 
competent witnesses.’^ On the mithority of this dictum, the 
^ rule has been commonly adopted by writers on the suliject 
of evidence; although the reason, upon which it is supposed to 
liave been founded, would in the present day be generally ex¬ 
ploded. But now', by a late act of the legislature, this ob¬ 
jection has been entirely removed. The stat. 53 G. 3. c. 127. 
s. 2. &; s. 3. enacts, that no sentence of excommunication shall 
be pronounced by ecclesiastical courts in cases of contempt 

(1) R. V, Taylor, Peake N. P. C. of the Barons of the Court of Exche- 

ij, (jucr in Ireland. 

(2) A Tract Las been written on (3) 2BuIstr. ijj, 

Ihij subject by Mr. Baron Smith, one 


or 
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or disolicdience to their order, and that persons excommuni-, 
cated shall in no case incur any civil penalty or disability. 

Witli regard to tlfc ceremony or form of administering an 
oatli, tliat form is obviously the best, wJiich most clearly con¬ 
veys the meaning of the oath, and most forcibly impi’esses 
its obligation. And since essential part of tlie 

o.ith, but entirely of human institution, and has varied in 
different times and countries,*though the substance of the 
oath must be the same in all, it is obviously necessary to 
allow men to swear according to the peculiar ceremony of 
their religion, that is, in the manner which tb^y consider 
most binding on their conscience. “ Possibly,” says Lord 
ilale, “ they may not think themselves under any obligation, 
if sworn according to the usual style in the courts of Eng¬ 
land.” (i) Jews have therefore been sworn in ouj courts 
from file earliest times on the Pentateuch (2); and no dis- 
linclion appears ever to have been taken between their 
swearing in a civil or in a criminal case. In an old case, 
wlierc a witness refused to be sworn in tlie usnai form, by laying 
bis right hand on the book and kissing it afterwards, Glia C. J. 
ruled, that he miglit be sworn, by having t^e hook laid open 
before him and holding uj) his right haiul..^«) “ In my opi¬ 
nion,” said the Chief Justice, “ he has takenms strong an oath 
as any other witness.” 80 on the ti’ial of fome of the rebels 
at Carli-.lc in the year 1745, a witness bang sworn in the 
same manner by holding up his haml, thelioint was i*ef^red 
to the judges for their opinion, and thcy^l agreed in think¬ 
ing the witness legally sw'orn. (4) Mah^etans may be sworn 
oil tlie Koran (5); and Gentoos, and upon the same 
principle ail j^ersons, according to the ceremonies of their 
religion. (6) Whatever be the form, the meaning of the oatli 
is tlie same. It is calling upon God to witness what wc say, 
.'•nrl iiivoldng his vengeance, if what we say be false. 

( i) 2H. P.C. 279. 1Atk.42.48. (5) iMorgau’sease, I Leach Cr.C. 

(2) lAtk. 40. 42. Willes, 543. fi4. by Gold J. delivering the opinion 
Cowp. 389. of all the judges. Cowp. 390. Fa- 

(3I Dutton V. Colt, 2 Sid. 6, china v. Sabine, 2 Stra. 1104. 

(4) By Gold J. in Mildrone’s (6) Omichund and Barker, r Atk, 
ra.o, I Leach Cr. C 459. Mee v. 21. 

Jb'rd, Peake N. P, C. 2a. S. P. 

c 3 
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There appears to be no good reason for not admitting the 
solemn affirmation of a Quaker in all cases, as well as the 
oath of a Jew or Gentoo, or any other person, who thinks 
liimsclf really bound by the mode and form in which he at¬ 
tests. Before the revolution, Quakers, who refused to take a 
legal oath, were treated as obstinate offenders, and subject to 
penalties. (I) But, these I-rirdahips have been since removed 
by the toleration-act (2), Avhich first allowed them to make 
a declaration of their fidelity to the state, instead of taking an 
oath of allegiance, and exempted them from all pains and pe¬ 
nalties, on their making, if required, certain other declarations 
there presqribed. And now by subsequent acts (3), their so¬ 
lemn affirmation in courts of justice is admitted to have the 
same effect as an oath taken in the usual form, excepting only 
that on such affirmation they are not permitted to give evi¬ 
dence m criminal cases. This exception has been continued 
in the several succeeding acts of the legislature on this sub¬ 
ject; but the propriety of such a.distinction seems question¬ 
able ; unless itfcan be shown, that evidence requires less sanc¬ 
tion in civil cases than in criminal, or that Quakers in making 
their solemn affirmation do not consider tliemselves uiulcr a 
strict religious dl^ligation to speak the truth. 

Tlic legislature, by not admitting the affirmation of Quakers 
in criminal cascs^musl be understood to mean causes techni¬ 
cally criminal. Ijliey may be received in penal actions; as, 
in 6n action for dpbt on the statute against bribery in elec¬ 
tions {4): so, on aVnotion for an attachment for non-perform¬ 
ance of an award (^\ or on a motion to quash an appointment 
of overseers (6); these proceedings being of a civil, not a cri¬ 
minal nature. But in all cases, which are substantially of a 
criminal nature, the affirmation of a Quaker is inadmissible : 
as, in an appeal for murder (7), though it is in form a civil 
proceeding; so on a motion for ai^ information for a misde¬ 
meanor (8), or on exhibiting articles of the peace (9), or on a 

S i) St. X3C. 3. c.i. (6) R. V. Turner, a Str. 1319. 

a) St. IW. & M. c. 18. s. 13. (7) Castile v. Bainbridge, a Str. 

3) St. 7&8 W. 3. c. 34, St. 8j6. Cowp. 39a. 

8 G. I. C. 6 . St. 33 G. a. c 46. 5.36. (8) R. v.Wych, 3 Str.87a. R.v. 

(4) Atche^onv.Kvfrett,Cowp.38a. Gardner, a Burr, m 7. 

(5) Taylor v. S(olt, cited Cow'p. (9) R. y. Green, 1 Str. 537. 

394, Powel V. Ward, cited A ndr. aoo. 


motion 
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iDotion for non-performancc of an order of Court. (i) Wlierc 
the application to the court is against a Quaker, his aflirm- 
ation may be received in his own dcience, though the pro¬ 
ceeding be of a criminal nature. (2) 

It has been observed Lord Mansfield (3), that Quakers 
are at present under some hp^jisiyj^ in not being able to call 
other Quakers as witnesses in their defence, on a charge of trea¬ 
son or felony; since in these cases, witnesses on behalf of the pri¬ 
soner are to be sworn, before they can give evidence, like wit¬ 
nesses for the crown (4); and no exception is made in tliestatute, 
in order to give a prisoner the benefit of a Quaker’s testimony. 

(t) Skipp V. Harwood, Willes, 201. n. R. v. Gardner, a Durr. 1117. 
291.; and see n. (A) Ib., where the Cowp. 383. 39a. 
t'a'iPs on this subject are collected. (3) Cowp. 391. 

(j) R. V. ShackHngton, Andr. (4) St. 7 & 8 W. & M. c. 3. s. i. 

I Ann. St. z. c, 9. s. 3. • 


CHAP. IV. 


(yf Incompetency from Infamy of Character, 


^ THIRD cause of iiicompcfency proceeds from the convic¬ 
tion of a w itness for certain ci'uucs, Ir from infamy of 
character. In treating of this subject, it h proposed to con¬ 
sider, fii'st, what otlenccs incapacitate; silcondly, how a wit¬ 
ness, convicted of such offences, may be lestored to his«com- 
pctency; and, thirdly, to enquire into i\'p admissibility of an 
accomplice as witness. 


Sect. I. 

Of the Ofences, 'ivhich vicapacitatc a Witness. 

There arc many offences, which our law considers such 
blemishes on the moral character, as to incapacitate from 
giving evidence in courts of justice (i); as, treason, and every 
species of the crimen falsi, such as forgery, perjury, suborna¬ 
tion of perjury, attaint of false verdict (2), and other 

fi) Gilb.Ev. 126. BulI.N. P. Z9I. zH.P.C. 277. Fortesc. Rep. 209. 

(2) Co. Lit.6. A. Ilawk.h.a. e.46. Jones v. Alasoii, z Stra. 833. Walker 
y loi. Com, Dig.Tcstmoigne, A.5. v. Kearney, z Stra. 1148. 

c d 
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offences of the same kind, which involve the charge of false¬ 
hood, and affect the public administration of justice, (i) The 
whole class of offences which come under the denomination of 
felony (2), that is, all offences which occasion a forfeiture of 
lands or goods, will have the same effect in rendering a witness 
incompetent; though it is obvious,,that crimes are not always 
punished by the IcgislaturV’^hl^p report ion to their guilt, and 
there may be more dej)ravity in frauds, which are not punish¬ 
able, than in some kinds of felony. By the common law, a 
person convicted of petty larceny was not a competent witnes-, 
as the offence was felony no less than grand larceny (3); but 
now by stat. 31 G. 3. c. 35. it is enacted, that no person shall 
be incompetent by reason of a conviction for petty larcetiy. 
Some otl\cr offences also make a witness incompetent after 
conviction and judgment; as praemunire, barretry(4;, or 
bribing'a witness to absent himself and not give evidence. (5) 
And a witness is disqualified by attaint of conspiracy at the 
.suit of the king (6), that is, of a conspiracy to accuse another 
person of a capital offence (7); for then he is to have the vil¬ 
lainous judgment, and lose the freedom pf (he law. It is 
otherwise, says Lord Hale, where he is attainted of a coiisjjir- 
acy at the suit of the party (8); and in a late case in the Ad¬ 
miralty court, w’lvcli underwent much discussion, Sir W. fScott 
determined on jA’eat consideration, that a conviction Ibr a 
conspiracy to comlnit a fraud would not render an affidavit of 
the convict inadrilissible. {9) So, it should seem, a person, 
who has been con^ctetl of winning by fraud or ill practice in 
certain games, wou\l not be a competent witness, since the 
stat. 9 Ann. c. 14. s. 5. not only*inflicts a penalty, but also 
enacts, that he shall be deemed infamous; and one of the 

(i) See the judgment of Sir W. (5) Adjudged in Clancey’s case, 
Scott in the c.'ise of Ville de Varsovie by 7 judges; Holt C. J. doubting at 
and others, May 13. 1817. first. Fortesc. Rep. ao8. 

(a) Co. Lit. 6. b. Com. Dig. ubi (fi) Co. Lit. 6. b. % H. P.C.a77. 
sup. Hawk. P. C. b. i. c. 72. s. 9. Com. 

(3) 2H. P.C. 277. Pendock V. Dig. ubi sup. 

Mackinder, Willes, 667 ; where the 2H. P.C. 277. Hawk. ib. 

authorities on this point arc collected. (8) 2H. P.C. 277. Saville v. 

(4) R. V. Ford, 2 Salk. 690. Bull. Roberts, Carth. 416. Hawk, ubi sup. 

N. P. 292. See Com. Dig. tit. Test- (9) In the case of Villc de Vai- 
inoignc, A. j. sovit and others, May 13. 1817. 

legal 
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% 

legal consequences of infamy is incompetency to give evidence 
in a court of justice. (i) As convicts in such offences cannot 
• be witnesses, they cannot make affidavits to support a charge 
against others, but, to exculpate or defend themselves, their 
affidavits have been allowed (2); and upon thf* same principle 
the affirmation of Quaker^ are admitted in their own defence 
on a criminal charge. a personal action is no 

ground of exception. (3) But judgment of outlawry for treason 
or felony, appearing on record by the sherilf’s return of the 
exigent, has the same ell'cct as judgment after a verdict or con¬ 
fession (4); it follows, therefore, that such an outlaw cannot 
be a competent witness. (5) 

Some kinds of punishment were formerly thought to be 
marks of infamy, and therefore witnesses were frequently re¬ 
jected after standing in the pillory, or after branding; these 
being the usual punishments for the crimen falsi. (6) But the 
distinction is obvious, and now clearly settled; it is not the 
punishment, but the nature of the offence, that causes in¬ 
famy. (7) Thus, it is no objection against the competency of 
a witness, that he has been in the pillory for a libel on the go¬ 
vernment, or for a trespass, or a riot (8): he is not incompe¬ 
tent, unless he has suffered lew the crimen fiSsti as, for perjuiy, 
&c., in which case, it is the crime, not thejpunishment, that 
incapacitates. And, on the other hand, aftqr judgment for the 
latter kind of offence, he is not competent, iliough the punish¬ 
ment may ^vc been only a fine. (9) It is rjot the punishment, 
but the crime, that affects the competenc/ of a witness. 

• 

(t) Co. Lit. 6. A. Fortesc. 308. 3Wil3.i8. Willes,666. S.C.Fortesc. 

(3) Davis and Carter’s case, aSalk. 309. Priddle’s case, 3 Leach Cr. C. 
461. Charles worth’s case, cited by 496. 

the Court in Walker v. Kearney, (8) Chaterv. Hawkins, 3 Lev.436. 
iStr. 1148. Com. Dig. Testm. A. 5. Gilb. Ev. 

(3) Co. Lit. 6. b. Com. Dig. 137. Fortesc. Rep. 309. In such 

Testm. A. j. Hawk. P.C. b.i.e. 73. cases, punishment by the pillory is 
‘•.107. nowabolished. See st. 56 O. 3. C.13S. 

(4) 3 Inst. 313. Hawk. P. C. b. 3. But this statute does not nuke any 

■''.48. s, 33. alteration in the punishment of per- 

(j) Cclier’s case, SirT.Raym. 369. jury, or of subornation of peijurj-. 

(6) all. P.C. 377. Co. Lit. 6. h. (9) R. v.Ford, 3 Salk. 690. Bull 

(7) Gilb. Ev. 137. Bull.N.P. 393. N. P. 393. Crosby’s c.35e, 10 Sf.Tr. 
R. V. Davis, 5 Mod. 75. R. v. Ford, 43. Appx. 

3 Salk. 690. Pendock v. Mackinder, 

The 
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in many cases by a proceeding then in use, called purga¬ 
tion (5), by which all persons, entitled to the benefit of clergy, 
were allowed to clear themselves before the ordinary, even 
after a conviction in the temporal courts. If on this canoni¬ 
cal trial the party failed, which seldom happened, he was 
sentenced to remain in the ordinary’s prison; and, on the 
other hand, upon his acquittal, he was pronounced innocent, 
absolved from irifamy, and discharged from the punishment, 
incapacity, andt, discredit incipient to the feloin’. 'Hius, 
formerly, allowance of the privilege of clergy, followed by 
I’^piirgation, woukt restore the competency of a witness. ? But 
it was afterwards 'iound necessary to abolish this #ode of trial 
by purgation; an^l therefore the stat. 18 Eliz. 0.7. s. 3. 
enacted, that persons, admitted to the benefit of clergy, should 
no longer be delivered to the ordinary for purgation; but 
“ after the clergy allowed and burning in the hand, should 
forthwith be enlarged and delivered out of prison.” In tlic 
construction of this statute, the judges held, that, as the old 
mode of purgation was thus taken away, the burning in the 

(l) Lee V. Gaiisel, Cowp. 8. Gilb. (4) R. v. Tcalc, ii East, 309. 

Ev. 1*9. Com. Dig. tit.Testm. A. j. (t) Treby C. J. in Lord War- 
Sutton V. Bishop, 4 Burr. 2283. wick’s ease, 5 St. Tr. 172. .Hob. 288. 

(a) Com. Dig. lb. 8 East, 79. Kclyng, 37. 

(3) R. V. Castel Careinion, 8 East, 

78. 


Of Incompeienq/ of Witness [Ch. 4 . 

The rule most commonly laid down is, that a conviction 
makes the witness incompetent: but it is not to be understood, 
that conviction alone incapacitates; for, on a motion in arrest 
of judgment, it may possibly have been quashed. (i) The 
judgment, therefore, as well as the conviction, must be proved, 
and can only be proved by the reeprd or by a copy of the 
record. (2) Even an a^Awon by the witness himself, of 
his being in prison under judgment for grand larceny {3), or 
of his having been guilty of perjury on another occasion (4), 
will not make him incompetent, however it may affect his 
credit. 

A person convicted of felony being thus disabled from giv¬ 
ing evidence, it remains to be considered by what means the 
disability maybe removed./In ancient times, this was effected 


hand 
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'hand should be considered, as having the same effect in clear¬ 
ing away the disabilities of conviction. (i) It was never the 
.intent of the statute, said Lord Chief Justice Treby in Lord 
Warwick's case, meAily to set at large and leave him a 
convict-felon; but when it said ‘ delivered,’ it meant delivered 
free from all incident anfl furtlier penalties, as if delivered 
upon purgation.” (2) Hence tfeo'fem’ning in the hand is con¬ 
sidered in the nature of a statut^pardon. (3) 

Jin. cases where, instead of this burning in the hand, some, 
other punishment has been substituted by act of parliament,^ 

(as transportation by st. 4 G. i. c. 11. (4) or a fine or whipping 
by st. 19 G. 3. c. 74. s. 3.) felons, within the benefit of clergy, 
are made competent after suffering such substituted punish¬ 
ment : these statutes expressly providing, that it shall o[)erate 
as a pardon, and completely remove all incapacities.* Peers 
of parliament (5), and all clergymen, are entitled to benefit of 
clergy, and are therefore competent witnesses, without burn¬ 
ing in the hand, and consequently without any punishment in 
its stead. 


It appears to be established by several cases, that ))i‘oof of 
the record, whereby clergy is granted, withjiut further prool 
of the burning in the hand, is not sufficient (6): for the wiirds^ 


(l) Heston’s case, cited in Foxley’s 
case, 5 Rep. no. Searle v. Williams, 
Hob. Rep. *9*. Celier’s case, SirT. 
Raym. 369. Lord Castlemain’s case, 
lb. 380. Kelyng, 37. 

(a) Ld. Warwick’s case, 5St.TPr. 
i?a. 

(3) Hob. 292. Bull. N. P. »9». 

(4) This statute eitacte, that on 
■ he conviction of any person for grand 
or petit larceny, where the convict is 
entitled to benefit of clergy, and liable 
•mly to the penalties of burning in 
the hand or whipping, the Court be¬ 
fore whom the person is convicted, 
instead of ordering the offender to be 
burnt in the hand or whipped, may 
direct, that he shall be transported 
for the space of seven years ; and on 
the conviction of an offender for a 


crime, for which he would be ex¬ 
cluded from the benefit of clergy, but 
to whom me"cy is extended on con¬ 
dition of transportation, the Court 
may allow him the benefit of a par¬ 
don under the great seal. And, by 
the second clause of the same act, 
where any such offenders shall be 
transported, and shall have served 
their respective terms, according to 
the order of any such Court, such 
services shall to all Intents and pur¬ 
poses have the effect of a pardou, ad 
for the crime for which they were so 
transported. 

(5) St. I Ed. 6. c. la. s. 4, 

(6) Searle v. Williams, Hob. aSR. 
Armstrong and Lisle, Kel. 93. Ld. 
Warwick's case, 5 St. Tr. x 66 . 


of 
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of the statute arc, that Jic shall be “ delivered after clergy 
allowed and burning in the hand.” This, therefore, is neces¬ 
sary to be proved, except in those cases where tlie benefit of 
clci’gy may be allowed without branding, as to a clerk in holy 
orders or peer of parliament, or where the branding is excused 
by pardon,, or changed for another punishment (as a fine), and 
then it must be shown, thffS^e witness has suffered such sub¬ 
stituted punishment instead oJPthe other, (i) In Lord War¬ 
wick’s case, above cited, one who had been convicted of 
Mianslaughter and allowed his clergy, but not burnt in the 
hand, was called as witness for the prisoner; and, on an ob¬ 
jection to his competency, the lords referred it to the judges 
present, who thought he was not a competent witness, as the 
statute had made the burning in the hand a condition prece¬ 
dent to the discharge. (2) 

%> 

5*^ As the privilege of clergy, at common law, extended only 
capital felonies, and not to petty larcenies or misdemeanors, 
j>ersons convicted of petty larceny could not be discliarged 
under stat. iSEliz. c. 7. s. 3. \\hich relates C'lily to such iis 
were allowed their clergy; nor wore they included in stat. 
19 G. 3. c. 74. s. 3., which gives a discretionary power to 
substitute a incinerate fine or whipping lin* burning in the 
hand (3); so that convicts in petty larceny, though they had 
suflered the sentence of the law, were still incompetent to give 
evidence, while it} many casc.s convicts in grand larceny were 
admissible. This inconsistency was removed by a statute of 
the prCvSent reign, which has been already mentioned. (4) 

t 

^ The party, who objects to a witness as attainted, will have 

Cfo prove the attainder by proceedings in the regular course of 
law, and the opposite party may produce other proceedings in 
answer to the objection. If a conviction and judgment arc 
read on the one side, this may be answered on the other by 
reading a reversal of the judgment upon a writ of error. Jf 

(i) Burridge’h case, 3 P. Wms. (j) St. 4 I'lc 5 H 7. c. 13. 

485- 490*. (4) St. 31 G. 3. c, 35. and 36G.3. 

(a) This may now be dunged to c. 29. Iiish bUt. 
a moderate fine, by st. ly G. 3. c. 74. • 

&. 3 * 

tiv 
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{Hie incapacity arises from outlawry under a charge of treason 
or felony, it will be removed by proof of the reversal of that 
putlawry'l Or if the objection, is that the witness lias been 
attainted by ah act of parliament, which subjects him to all 
the penalties of an attainder, unless he surrenders before a 
certain day, (which is a Idnd of parliamentary outlawry,) it 
may be shown that the witness su?r^»4fSered conformably with 
the act. Such an objection and such an answer occurred on 
tilt* trial of Lord Lovat (i); and in that case the record of a 
proceeding, commenced on the part of the crown, and de¬ 
fended on the part of the witness by a plea of surrender, which 
the attorney-general confessed to be true, was allowed to be 
conclusive prool'of the fact of his surrender within the limited 
time. 

The most effectual mode of restoring the competency oiia wit¬ 
ness is, by a pardon, either under the great seal, or by act of 
parliament. Some indeed have thought, that it can only re¬ 
move the punishment, not the blemish of character. (2) But it 
is now settled, that a pardon of ti eason or felony, even after 
conviction or attainder, not only takes off every part of the 
punishment, but also clears the party from the legal disabili¬ 
ties of infamy and all other consequences of his crime. (3) A 
pardon, whether under the great seal, or by act of parliament, 
is said to make the witness a new creature, and gives him a 
new capacity : the crime, indeed, may still be objected against 
him, os affecting his credit, but cannot be urged against his 
competency as a witness. And a pardon, by which the king 
remits the punishment of burning in the hand, is admitted to 
have the same operation. (4) It is indeed highly expedient, 
that a pardon should be allowed to have this effect, and that 
a discretionary power should be vested in the crown to remove 
such legal incapacities; otherwise, a person, once convicted 

(1) 9 St.Tr. 652. 665. case, Lord Raym. 39. Lord Castle- 

(2) Lord Coke, in Brown v. Cra- main’s case, T. Ray. 379. a H, P. C. 
shaw, 2 Bulst. 134- Dodderidge J. in 278. Hawk. P. C. b. 2. c. 37. s. 48 
Harris v. Whyte, Palm, 412. Latch. Com. DIg.Tcstin. A. 5. Reilly’s case, 

81. ; and other dicta c ited in Hargrave Leach Cr. C. 5 lo. 

Jiirlcl. Arg. 2 vol. p. 263. (.]) Rookwood’s c.ase, R. T. Holt, 

(3) Cuddingtonv. Wilkins,Hob.67. 68r. Warwick’s case, 5 St.Tr. 166. 

82. Rookwood’s c.isc, Rep. temp. Hawk. P. C. h. 7. r. 3?. s. 49, 
J!olt,6Sj. 4 St.Tr. 682. Crosby’s 
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of felony, would be stigmatised for life, and treated as in- 
i'umous in courts of law, though in the opinion of mankind 
his character for truth and honesty may have been completely, 
redeemed. • 

%k^«As in the greater offences, so in Jhose below felony, as per- 
• jury at common law, pardon will restore competency, 

where the disability is a consequence of the judgment, (i) 
But where the disability is cfeclared by act of purlinmcitt to 
be part of the punishment, as in the case of a conviction for 
perjury or subornation of perjury on the stat. 5 Eliz. c. 9., the 
king’s pardon will not make the witness competent. (i) In 
this case the statute expressly provides, that he shall never be 
^idniittcd to give evidence in courts of justice, until the judg¬ 
ment be reversed. If the pardon is conditional, the perform¬ 
ance »f the condition ought to be shown (2); for on that 
depends all its efficacy. Thus, where the pardon is on condi¬ 
tion of transportation for a number of years, the witness is 
not competent before the expiration of the term or other 
lawful determination. (3) To prove that a witness after con¬ 
viction has been restored to his competency by pardon, the 
general rule is, that it will be necessary to produce the pardon 
itself under the great seal; thus a warrant under the privy 
seal or sign manual, for the pardon of burning in the hand, is 
not sufficient for this purpose, as it is not of itself a complete 
irrevocable pardon, the warrant being couutermaiidable. (4) 


Sect. II. 

the Advihsibility of Accomplices. 

It has been before mentioned, that, unless the conviction 
and judgment are proved, a witness is not incompetent from 
infamy of character, though he may confess himself guilty of 

(i) a H. P.C. *78. R. V. Greepe, (a) ILiwlt. b. a. c. 37. 3. 4j. 

a'Salk. 514.; I Ld. Raym. S. C. (j) Hawk. b. a. c. 37. s. 45, Bur- 

R. V. Ford, a Salk. 690. Crosby’s ridge’s case, 3 P. Wms. 485. 
case, a Salk. 689. Bull. N. P. aga. (4) Lord Warwick’s case, 5 St. Tr, 
Hawk. b. a. c. 46. s. It a. R. v.War- 171. Gully’s case, Leach Cr.C. iifi. 
den of the Fleet, Rep. temp. Holt, See R. v. Miller, a Blac. Rep. 797. 
135. Anonym, case, 3 Salk. ijj. 

7 nu 



31 


Sect. S.] Of the Admissibility of Accomplices, 

*an intamous crime. Nor is it a sufficient objection to his 
competency, that he has been an accomplice in guilt with the 
^prison^at the bar. The evidence of accomplices has been 
at all times admitted ^i), from a principle of public policy and 
from necessity, as it is scarcely possible to detect conspiracies 
and many of the worst crimes w'ithout their information. But 
though accomplices are received «<=' <vitnesses, their testimony 
ought to be received by a jury with a sober degree of jealousy 
and caution: for, on their own confession, they stand con¬ 
taminated with guilt, and in the hope of lessening their own 
infamy will often be tempted to throw as much guilt as possible 
upon the prisoner. They may be also in some cases entitled 
to rewards on the prisoner’s conviction, and in all cases ex¬ 
pect to earn a pardon; and as fear is usually their motive, the 
same feeling may tempt them to exaggerate their evidence, for 
the purpose of destroying their former associate and sveuring 
themselves against his vengeance. 

The practice of admitting accomplices to give evidence 
against their associates, has been adopted from analogy to 
the ancient doctrine of approvement, a part of the old law-, 
which, though now grown obsolete, may properly be men¬ 
tioned here, from its affinity to the more improved modem 
usage substituteil in its place. (2) Approvement is, when a 
prisoner arraigned on a capital charge, confesses the fact 
before plea pleaded, and accuses his accomplices of the same 
oflence. He must also discover upon oath, not only the parti¬ 
cular crime charged upon him, but ail treasons and felonies, of 
which he can give any information. It is then in the dis¬ 
cretion of the Court either to refuse or admit him to be an 
approver; and if on his confession it appears, that he was a 
principal and tempted the others, he ought not to be re¬ 
ceived. But if he does not discover the whole truth, or, on 
tlie trial of the appeal, the party accused should be acquitted, 
judgment of death passes against him upon his own con¬ 
fession of the indictment. 

(l) iH. P C. 303. Hawk. b. a. Westbecr’s case, Leach Cr. C. 14. 
C.46. s. 94. Gilb. Ev. i»3. Char- And see on this subject the report of 
nock’s case, 4St.Tr. 594. Rook- the proceedings under a special coni- 
wood’s case, 4 St.Tr. 663. Atwood’s mission at York, in 1813, pp. 17. ijo. 
case, cited by Grose J. 7T.R.609. (a) Rudd’s case, Cowp. 335. 

This 
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This practice of allowing approvements, which was at all 
limes in the discretion of the Court, is now grown into 
disuse, and entirely discontinued; more mischivf' iiaving 
arisen fi'om false accusations under pretence of approving, 
than benefit to the public by the discovery and conviction of 
real olfenders. (i) Whatever good was to l)e expected from 
this old method, is no\^ more effectually provided for and 
secured, First, by several acts of parliament, which enact, in 
cases of robbery (2), coining (3), burglary (4), housebreak¬ 
ing {4), horse stealing (4), privately stealing to the value of 
five shillings from shops, warehouses, stables, and coach¬ 
houses (4), or uttering counterfeit money (5), that, if any such 
offender, being out of prison, shall discover two or more per¬ 
sons, who have committed the like offences, he shall be entitled 
to pardon for such crime, on their conviction: Secoiully, by 
speciakproclamations in the Gazette or otherwise, promising 
})ardon on certain conditions: and. Thirdly, by the modern 
practice of admitting accomplices to give evidence for the 
_crown, under an implied promise of pardon, on condition of 
their making a full and fair confession of the whole truth, 
that is, of all the offences about which they may be cpiestioued, 
and of all their associates in guilt. (6) On a strict and anip'le 
performance of this condition, to the satisfaction of the judge 
presiding at the trial, they have an equitable title to a re¬ 
commendation for the king’s mercy. It is jiot, hoAvever, a 
matter of course, to admit an offcniler as witness on the trial 
of his accotnpliccs, not even after he has been so allowed by 
the committing magistrate; but a motion lor this purpose 
must be made by the counsel for the prosecution, and the 
Court, under all the circumstances of the case, will either 
admit or disallow such evidence, as may most effectually 
answer the purposes of justice. (7) 

The general rule then is, that a person who confesses him¬ 
self guilty of a crime, is a competent witness against his part- 

(jl aHaleP.C. aa?. ch. 29. St. 15 Geo. a. c. ag. s. 4. 

(a j St.4 W.& M. c. 8. s, 7. (6 1 Rudd’s case, Cowp. 339. 

(3I St. 6W. 3. c. 17. s. la. (7) By Buller J. Maidst. Ass. 

(4) St. loW. 3. c. a3. S.5. St. 1798, Crown Circ. Com. Ian edit. 

i Ann. c. 31. 5.4* 5 ^* 


tiers 



Sect. S,] Of the Admissibility of Accomplices^ 

fixers in guilt. Thus, if two or more persons are accomplices, 
oi^ wlio is not indicted, may be witness against the others, 
thou^i'diif may havC^ a promise of pardon or reward on condi- 
* tion of ^ing evidei^e against the prisoner (i}: so he may, 
even after conviction, if judgment has not passed upon him; 
for it is not the conviction, but the judgment that creates tlie 
disability. So, on the trial of one of'several persohs, who are 
indicted separately, the others, who have not been convicted, 
may be witnesses in his behalf.l'a) It was formerly thought, 
from analogy to the ancient doctrine of approvement, that an 
accomplice, separately indicted for the same offence, could not 
give evidence against the others, unless he had first pleaded 
guilty to his indictment (3): but the rule is now settled as 
above stated. On the trial of an accessary, for a misdemea¬ 
nor in receiving stolen goods, under stat. 22 G. 3. c. 58., the 
principal felon is a competent witness; the statute enacting, 
that the accessary may be proceeded against, although the 
principal felon has not been convicted, and whether he be or be 
not amenable to justice. (4) So, the principal felon may be a 
witness, in a prosecution on stat. 4 G. i. c. 11., for taking a 
reward to help to stolen goods. (5) 

The evidence of accomplices is also admitted on the trial of. 
smaller offences. Thus, in an information under stat. 2 G. 2. - 
c. 24., for bribery at an election, a person, who had received ^ 
a bribe, was admitted a witness against the defendant, though J 
in case of a conviction he would have been indemnified from 
the penalties of the act. (( 5 ) In an action of trespass, a co¬ 
trespasser, who is not sued, may be witness against the defend¬ 
ant, though left out of the declaration for that purpose, and 

(1) Tonge'scise, Kel. 17. jH. (3} Sir P. Cresby’s case, iH.P. 
P. C. 303. S. C. Layer’s case, 10 St. C.303. 

Tr. J59. Hawk. P. C. b. a. c. 46- (4) Haslam’s case, 1 LeachCr.C. 

s. 135. 467. Price’s case, ib. 468. n. (1.) 

(a) Case of Bilmorc and others, Patram’s case, aEastP. C. 78a. 
a H. P. C. 479. 1 H. P. C. 305. (5) Wild’s case, 2 East P. 0.784. 

Gunston and Downes, 2 Roll. Ab. (6) Bush v. Rawlirig, Say. 289. 

685. pi. 3. Hawk. b. 2. c, 46. s. 99. cited by Lord Mansfield, Cowp. 199- 
Cilb.Ev. iig. Bath V. Montague, Snead v. Robinson, Wlllas, 423. and 
cited Fortcsc. Rep ,247. n. (f), ib. 4 23. 
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although satisfaction from one is a discharge for alUhe rest (i) 
A :person, who has set his name as subscribing witness^co a' 
deed or will, is admissible to impeach the executicpi f f the in¬ 
strument (2), although his evidence is to be received with alt 
the jealousy necessarily attaching to a witness, v. h 0, upon his 
oath, asserts to be false, wliat he has by his solemn act attested 
as true. (3) 


Since accomplices arc cempetent witnesses, it necessarily 
'^follows, that, if their evidence is believed by a jury, a prisoner 
may be legally convicted upon it, though it be unsupported 
by other proof. (4) But their testimony alone is seldom of 
sufficient weight with a jury to convict the offenders; the 
temptation to commit perjury being so great, where the wit¬ 
ness by accusing another may escape himself. (5) The prac¬ 
tice, therefore, is to advise the jury to regard the evidence of 
an accomplice, only so far as he may be confirmed, in some 
part of his testimony, by unimpeachable testimony. It is 
not necessary, that he should be confirmed in every circunv 
tance, which he details in evidence: for there would be no 
occasion to use him at all as a witness, if his narrative could 
be completely proved by other evidence free from all suspi¬ 
cion. Nor need it appear from the confirmatory evidence, 
that he speaks truth with respect to all the prisoners, or with 
respect to the share which each had in the transaction. But 
if the jury are satisfied, that he speaks truth in those parts, in 
which they sec unimpeachable evidence brought to confirm 
him, that is a ground for them to believe, that he also speaks 
truly with regard to the other prisoners, as to whom there 
may be no confirmation. (6) i 




^hc cases which have been mentioned, respecting the cvl- 
“cTence of accomplices, and on the admissibility of persons to 


& (i) Bull. N.P.486. Lutlrellv. 
Reynel, i.Mod. 483'. Chapman v. 
Graves and others, 4 Campb. N. P. 
C. 333* u. 

(4) Lowe v. JoiUfe, x Blac. Rep. 
3 ^ 5 * 7 T.R. 604.611; 6 East, 195. 
I Ves.&Beam. ao 3 . 

(4) Atwood’s case, 4LeachCr.C. 
541. Durham’s case, Ib.j38. By 


Ld. Ellenbofough C. J. mR. v. Jones, 
4 Campb. 133. S. P. 7 T. R. 609. 

(j) By Ld. Mansfield C. J. Cowp. 
336- 

(6) By Thomson B. in R. v. Swal¬ 
low and others, Trials at York, Jan. 
18i 3, on special commission, p. 3.17. 
50. 150. l6j. 401. 
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Sect. 2.] Cy' the AdmissibiUXy of Accomplices. 

^■nrove the forgery of an instrument, which they have signed as 
sul^cribing witnesses, clearly show, that a man’s guilt in the 
traiis^ifo'^ disclosed is not a sufficient reason for rejecting his 
'testimony,-however i^^may affect his credibility. In the case 
of Walton^^ Shelley (i), which was an action upon a bond 
given by the defendant, in consideration of delivering up cer¬ 
tain promissory notes, the Court of iting’s Bench’ hpld that 
the indorser of one of the notes ought riot to^hc allowed to 
prove the consideration of the*ndtc usurious, on a supposed 
principle of ppblic policy, “ that no party, who had signed a 
paper or deed, sh^ll ever'be permitted to give testimony to in¬ 
validate that instrument; because every man, it was said, who 
is a party to an instrument, gives a. credit to it: and it is of 
consc(}uence to mankind, that no person should hang out false 
colours to deceive them, by first affixln<; his signature to a 
paper, and afterwards by giving evidence to Invalidate it.” 
This appears to have been the first case in support of such a 
rule. In the later case of Jdrdaine v. Lasfibrooke (2), this 
subject was very fully discussed; and the Court there deter¬ 
mined, that in an action on a bill of exchange against the ac¬ 
ceptor, the payee was a’tso indorser)" was a competent 
witness for the defendant to prove, that the bill, which was 
unstamped, and purported to be drawn at Hamburgh, was in 
fact drawn in London, and therefore void for the want of a 
.‘Stamp. “ I find no rule,” said Mr. Justice Lawrence fn deli¬ 
vering his opinion, “ less coniprehensive than this, tliat all per¬ 
sons arc admissible witnesses, who have the use of their 
reason and such religious belief as to Feel the obligation of an 
oath, who have not been convicte^f any infamous crime, and 
are not influenced by interest:. Under none of these classes 
does the witness in this cas^ fall. Whether a defendant shall 
be allowed to spt up such a defence', is quite another consider¬ 
ation, than whether the witness be competent. It certainly is 
of consequence to prevent men from hanging out false colours’: 
but this must be applied to the parties ih the cause, or you 
may prejudice men who have not hung out such colours.” 


(i) iT.R. 396. 


(a) 7 T.R.6oz.A$hhtirst J. contra. 
Sre Jones V. Broo&e, 4 'Tauiit. 464. 
X Ves. & Beam. ao8. 
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CHAP. V. 

Of the Incompetency qf Witnesses from Interest 

fourth ground of incompetency is on account of in¬ 
terest. It is a general xule^ that all witnesses, interested 
in the event of the cause, are to be excluded from giving evi¬ 
dence in favour of that party, to which their interest inclines 
them. They are excluded irom a supposed want of integrity; 
and not, as some have supposed, that they may be saved from 
the temptation to commit peijury. If that were the true prin¬ 
ciple, there would be some inconsistency in excluding wit¬ 
nesses, who have an interest even to the smallest amount, at 
the same time that a son is allowed to give evidence for the 
father, and a witness is not privileged from answering, when 
called to speak agmnst his interest. The temptation to per¬ 
jury may be much stronger in these two last cases, than in the 
fi>rmer; yet in the one the witness will be permitted, in the 
other compelled to give evidence. “ Where a man,” says 
Chief Baron Gilbert, “who is interested in the matter in ques¬ 
tion, comes to prove it, it is rather a ground for distrust than 
any just cause of belief; for men are generally so short-sighted, 
as to look at their own private benefit which is near to them, 
rather than to the goqd of the world, that is more remote; 
therefore, from the nature of human passions and actions, 
there is more reason to distrust such a biassed testimony, than 
to believe it.” Perhaps Smay appear rather doubtful, whe¬ 
ther such an exclusive rule has answered the purposes for 
which it was intended, and whether upon the whole it may 
not have contributed to obstruct, rather than to promote, the 
ends of public justice. It is certain, that courts of justice now 
generally adopt the principle, that it is wiser to hear the witness, 
than at once to reject him unheard and untried; and they en¬ 
deavour as far possible, consistently with former decisions, to 
receive the testimony of witnesses, leaving it afterwards to the 
jury to consider, how far it has been supported by other evi¬ 
dence, or from its own character may be entitled to-,credit. 
The legislature also shows, tliat it acts upon the same priiiri- 

it pie, 
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Sect 1.] Of the Nature qfihe Interest, 

by having provided in many instances for the admissibK 
lity v?i^esses, when they" must otherwise have been 
‘rejected as'^competent. 

i.K ** 

In treating of the incompetency of interested witnesses, it is 
proposed to consider the nibject in tbi^following order: — 

First, with respect to the natiire of the interest, which will 
disqualify; 

Secondly, of the rule on the subject of interest, considered^ 
with reference to the parties in the suit; 

Thirdly, of the same rule considered with reference to the 
husband or wife of the party; 

Fourthly, of the effect of admissions by a party to the suit 
or by his agent, against the party's interest. 

Fiflhly, of the admissibility of the confession of a prisoner 
against himself; 

Sixthly, of the competency of the parfy injured, as witness- 
in criminal prosecutions; 

Seventhly, of certain exceptions to the general rule on the 
subject of interest; and 

Lastly, of the means by jvhich the competency of an in 
terested witness may be restored. 


Sect. I. 

Of the Nature of the Interest^ which disqualifies a Witness, 

It is scarcely possible to reconcile the earlier cases on this 
subject witji those of a more recent date. The old cases re- 
spectin^ the incompetcncy of witnesses, were genendly decided 
yn-'very narrow grounds. Evidence, which ought to have 
been admitted, although received with caution, was at once 

D 3 excluded 
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excluSed without lieing heard4 as if juries were not tofbe 
trusted with all the means of deciding right, becaj^'se Ic was 
possible their decision might be wrong. At one ume it was 
generally held, that, if a witness had an interest 4 {V the ques¬ 
tion put to him,' he was incompetent. Tlmk it has been laid 
down in some of the earijiii* cases^' as a general rule, that one 
commoner cannot be a witness for another commoner; and 
that in an action on a polic^^ of insurance one underwriter 
cannot be a witness for another. But a distinction has since 
been made between an interest in the question put to a wit¬ 
ness, and an interest in the event of tliesuit(i); and the 
general rule now established is, that a witness will not be 
disqualified on the ground of interest, unless he is interested 
in the event of the suit. The question then resolves itself 
into thjs, whether the Avitness, proposed to be examined, has 
an interest in the event. In considering this subject, the 
simplest method AVill be lo ascertain, in the first place, what 
is not such an interest in the event as will disqualify a witness 
from giving evidence; and then to enquire what is such an 
ihteresf:, as will disqualify liim. 


It is not an objection to the competency of a witness, that 
he may have wishes or a strong bias oh the subjCct-nialtei* 
of the suit, or that he may expect some benefit from the 
result of the trial." Such circumstances may influence his 
mind^ and a^eCt his credibility; they are therefore always 
open to observation, and ought to be carefully wci'ghcd 
by the jury, who are to determine what dependence they can 
have on his testimony ; but they ^ill not render Hini ihcohi- 
petent. A witness, who stands in the same situation ai the 
party, for whom he is called to give evidence, is under a strong 
bias, but is not on that account disqualified. Thus if there 
are two actions brought against two persons for the same 
assajilt, in the action against one the other may be witness (2); 
or if several persons are separately indicted for perjury in 
swearjng to the same fact, either of them before conviction 
may be a witness on the trial of the others. (3) So, in Rudd's 


(i) I T. k. 3o». 3 T. R. 36. 

7 T.'R.6o3. 

(1) Bjr BuUer J. x T. R. 301. 


(3) ^th V, Monta|pae, cit 
itep. Gaiisto^e v. GownM* % R<if'. 

Abr.683. ArUj.; S. C. cUedsH. 
Jf. C. 180. and in R. v. Gray (or 
Bray)) 3 Sel. N. P. 1046. 
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\ 

ckso, a woman) whose husband had been before conTicted) was 
admiVfed to give evidence against the prisoner, though she 
expected, toat, in case of his conviction, her husband would 
receive a ^i-rydon. (i )* So, in the case of Bent v. Baker, 
which was an action against an underwriter on a policy of 
insurance, the court held lifter much ifrgument, that another 
underwriter was a competent witness. (2) This case cante. 
before the Court of King’s Bench, by writ of error from the 
Court of Common Pleas; a writ of error was afterwards 
brought to reverse the judgment of that court, but was at 
length abandoned. (3) It has always been considered a case 
of great authority, and deserves to be particularly noticed, as 
it is one of the leading cases, which have established the rule 
of evidence on this subject. The principal question in that 
case was, whether a person, who had been employed as 
broker by the plaintiff in procuring the policy to be sul^cribed 
by the defendant, and had afterwards himself subscribed the 
policy as assurer, was a competent witness ibr the defendant. 
The court adjudged that he was competent; Lord Ken- * 
yon C. J., Mr. Justice Buller, and Mr. Justice Grose held, 
that he ought not to have been rejected, on die broad and 
general ground, because he was not interested in the event ; 
Mr. Justice Ashhurst, on a narrower ground, because the 
witness stood in the particular situation of broker; and, having 
made himself a party to the policy, he ought not to be allowed 
by his own act to deprive either party of the benefit of his 
testimony. The other judges concurred in that opinion; but 
Lord Kenyon C. J. declared, that the other was the principal 
ground of his opinion. He^aid, “ The objection is, that the 
witness was underwriter on the same policy. I must acknow- * 
lege, that there have been various opinions upon this subject, 
and that it is impossible to reconcile all die cases. Then we 
have only to consider, what are the principles and good sense 
to be extracted from them all. 1 think the principle is this; 
if the proceeding in the cause cannot be used for him, he is a 
competent witness, although he may entertain wishes upon 
the subject: for that only goes to his credit, and not to his 

Cr.p. 15X. (j) 7T.R.604. 

/ (»)3T. R. a?. Bull. N. 

S. P. 
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competency.” Thus, in an action of trover for a horse, • 
x^erson, who accepted the horse as security for the payment of 
a sum of money, and afterwards on default sold it^ the de¬ 
fendant, is competent to prove these .fkets. (i) ^ 

action for the mismanagement of a farm, the sub>lessee of the 
defendant is admissible Vo prove its proper cultivation. (2) 

^ For the same reason, a witness is not incompetent on the 
ground, that the verdict may afterwards come to the hearing 
of a jury, in an action brought by the witness himself, and so 
^have an influence on their judgment, though not in evidence 
'before them. Lord Holt, indeed, in the case of the King v. 
Whiting (3), on an indictment for a cheat, in obtaining a 
person’s subscription to a note of lool. instead of 5I., rejected 
the evidence of the maker of the note; Lord Holt said, the 
verdicr would be certainly heard of, in an action on the note, 
to influence the jury. This decision was followed by Lord 
Hardwicke C. J. in the case of the King v, Nunez {4): but 
afterwards, in the case of the King v. Bray (5), Lord Hard¬ 
wicke reviewed his own opinion and that of Lord Holt, and 
d^ided that the objection went only to tlie credit, and not to 
the competency of the witness; and with respect to the pos¬ 
sibility that the jury might hear of the verdict, he said, that, 
sitting as judge, he could only hear of it judicially. Thus, 
where A having brought an action against B, (who filed a bill 
in equity for an injunction, and, after answer put in by A, 
denying the ‘ allegations in the bill, the injunction was dis- 
solved,)'A was afterwards indicted for perjury alleged to have 
been committed in his answer, an^ the indictment came on to 
be tried immediately before the action, the Court of King’s 
Bench determined, that B was a competent witness, and had 
been properly admitted to give evidence on the trial; as he 
could not avail himself of the conviction of A, in any civil 
proceedings between them either in law or equity. {6) So, a 
person, who has borrowed money on an usurious transaction, 
is a competent witness for the plaintii^ in an action for penal- 

(t) Nix V. Cutting', 4 Taunt, s8. ^4) a 8101.1043. 

(4) Wiiluw v.s Campb* (31 Rep. temp. Hard. 33^ 

341' (^) R* V. Boston, 4 Eastjf 5^4. 

(3) 1 Salk, 38j. See post. Sect. VI. 
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tiuij against the lender (i); and whether he has, or has not, 
repaid the money lent, does not appear to make any essential' 
•difference, .t least so far as his competency is affected *; for 
in neither ^pase does he gain any thing immediately by the 
event of the suit, nor can he give the judgment in evidence in 
an action against him for the money leiTt. A mere .contingent 
benefit, then, which may result to the witness from the event 
of the suit, fas, that it may possibly be more easy for him to 
establish his own claim, in case the* party calling him should 
succeed,; can only affect his credit and not his competency,, 
unless the verdict would be evidence for him in an action 
brought by or against himself. 

Upon the same principle, a witness, who has acted under 
a bare authority, is not to be excluded from giving his testk 
mony, on the ground, that he may be liable to an information 
or an action, in case the iact, which he comes to prove, should 
be found otherwise. (2) Thus persons, who have been them¬ 
selves in office, are often called to show what the usage is, 
and what they did when in office; yet if their acts be illegal, 
they arc liable to a quo warranto. (2) If persons were not 

(i) Abrahams q.t. v. Bunn, 4Burr. 1069. S. P. Baillie v. Wilson, eked 
aaji. Smith V. Prager, 7 T. R. 60. 4 Burr. **54. Carter v. Pearce, 

See Masters v. Drayton, a T.R. 496. i T. R. 163. Set Carpenters* Com- 

{%) R. V. Bray, Rep. temp. Hard, pany, &c. v. Hayward, x Doug. 374* 
360. aSel. N.P. 1043. S. C. aStr. 


* In the case of Smithq.t.v Prager, the witness said, he had repsud the prin¬ 
cipal sum and interest by drafts, which had been duly honoured, and that he 
was stiU indebted to the defendant^ on a running account for this and other 
loans. It may be observed, that, at the time of the trial, the witness was an 
uncertificated bankrupt: but this was not considered as furnishing any ob* 
jection. (See Masters q. t. v. Drayton, a T. R. 496. See also Ridley v. 
Taylor, 13 East, 175.) In the first case cited, of Abrahams q. t. v. Bunni 
the witness proved, that he had redeemed the pledges and repaid the prin’ 
cipal sum, and he was competent to prove that fact. Lord Mansfield is 
Kported to havo said, « that if the defendant had produced a security or 
proved the pledge to be remaining in his custody, it would have been a dlf- 
ierent consideration, whether the witness, who was the borrower of the mo¬ 
ney, coulff be examined to contradict this.** However it may be inferred 
from the case of Jordaine v. Lashbrooke, which has been before mentioned, 
that this consideration would not now affect the competency of the witness. 
See supra, p. 33. 
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allcfwed to be competent witnesses, in matters belonging to coi):- 
porations, because they ma*y possibly be punished by inform^ 
ation, much good evidence would be shut out. W(H'erever any 
unlawful act is done in a corporate asseihbly, theyjjb'ble assem¬ 
bly are liable to an information; yet the persons, who were 
present at such assemblJtes, are always allowed to be good wit¬ 
nesses’; and if they were not allowed, there would be no evi¬ 
dence at all as to such facts, (e) So, a witness may prove a 
codicil made subsequent to a second will, and reviving a 
former will, though he has acted under the first will, and 
might be liable to actions as executor dc son tort, if it should 
be set aside. (2) Indeed, it may be laid down as a general 
rule, that executors in trust, trustees, and agents, arc not in¬ 
competent merety on the ground of their liability to action. (3) 
If a trustee takes a beneficial interest, that is another ground 
of objTCtion; but, without such an interest, trustees and exe¬ 
cutors are competent witnesses. (4) 

In the cases, which have been mentioned, the objection 
against the witness was, that, either from the circumstance of 
his standing in the same situation as the party for whom he was 
called, or because the verdict might possibly influence the jury 
in a cause in vdiich he himself might be party, or from some 
other cause of the same kind that he expected a benefit from 
the result of the suit. The witness in those cases would pro¬ 
bably have admitted, that he believed himself interested; it 
was upon the supposition of this fact, that the objection must 
have been fonnded. Those cases, therefore, in which such 
ot^tions were overruled, appear to have determined this 
* point, that a witness will not be incompetent merely on the 
ground of his believing himself interested. It is true, if he be¬ 
lieves himself interested, the impression on his mind, and his 

(1) By Lord Hardwkke C. J. (4) Goodtitle dem. Fowler v, WeU 

R. V. Gray (or Bray), 2 Selw. N. F. ford, z 0 oug. 140. Bettieon v. Brom- 
1045. *50* * Heath v. Haft, 

(2) Ballfie V. Wilson, dt. 4Bii!T. 4 Taunt. 328. Phipps ▼. Pitcher, 

i%S4. Ooodlifie d. Fowler v. Wei- 6 Taunt. 220;. 2 Marshall, 20. S.C. 
fonV X I>oug. Z40. See i Ball Sc Beatty’s Rep^too. 414- 

(3) X Mod. X07. Gobs v. Tracy, and cases tliere cited, as m the rule 
IP. Wms. 287. I Bkc. Rep. 366. in equity. 

Gilb.£v. 123. 

bias 



Sect. 1.] Of the Nature the Interest, 

bias in favc^oftlit^pk'rty calling'Him, may be as strong, as if 
he legally incompetent; But tSie diflfei^nce is, that, in 
’thb one cast;' the enquiry is mt«^^' simple and more easily de¬ 
fined; in thc^othef, it is complicated, Vague, and nhcerlain. 
For the purpose of determining that o' #itoess' is incompetent 
on account of his believin^hiihself interested, itniight' be he- 
cesskry to estamiiie him 6n a great V^riefy of points,- Vdiich 
after all would be more propersfor the consideration of the 
jury; as, for example, on the nature of the benefit which he 
expects, the reasons for his expecting it, and the impression 
which such an expectation may have produced upon his nfindi 
Such an enquiry Would in all cases be extremely indefinite, and 
would be subject to this ^eat inconvenience, that it might 
Ickd to the rejection of a witness, who on further examimffion 
might apperir to deserVe the highest credit-, krid might Mtfve it 
in his power to give important CvidenCe. The rule of law re¬ 
specting interested witnesses is perhaps the best thht could be 
adopted, because it is the least exclusive, dnd most accurately 
defined. It excludes such only as have an interest in the evekit 
of the suit; not that in all cases they are likely to feel a 
stronger bias than persons, who may perhaps expect some 
benefit from the event, or may be friehds dr relations to the 
party, dnd yet are not on that account incompetent; but the 
kind of interest, which is iHarkcd oUt as the caUsC of incompC- 
teticy, i^ ih general more direct and immediate, and moVd easily 
ascertained. It has been h)dd;'ihbrafbre, that k #ithdss is not 
incompetent, Who believes hiihsdf Uhder ah obHgatiolft of ho- 
noUr to indemnify the bail, tinleiKi he has iii fket entered intd' 
ad eUgagemeht to that eiipecr. (i) Such oh dbfigatioU is- ift 
gkner^ of a nahii'e so uncertain Mid variable^, that it dmtiot 
safely be rec'dgniied hi cohits oT jiiAiee, as d native of cotfdnct. 
Besides j where the sense of hoiiodr is so strong and bindbig as 
to infiuence him against his interer^ it must be uniieces^uy to 
reject the wifiiOSs, as the same pnhciple, which would iiHlube 
him fo pay the costi, Would oblige Him, in giving his evJdimcc^ 
to speak oidy the truth; and, hi cases Where the sehse of hfdhour 
is less firm and imperative, the ground of the objection foils, 

(i) Pfderson V. Stoffles, i Canvpb. C. J.; $ce Fotheringham v. Green- 
145. 8.P., said te have been ruled wood, i Str. 119. 
contra, in an old case, by Parker 
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since the witness is not bound in point of law, and does not 
feel himself absolutely bound in point of morals. But, inde¬ 
pendent of this reasoning, another more genera^ answer is, 
that the ends pf justice are more effectually attained by a full 
and complete investigation of the subject in dispute; and, unless 
the objection to the witit*ess is strictly a legal objection, he will 
be admitted to give evidence. In the case supposed, of a 
witness who says he thinks himself bound in honour to pay 
the costs, it might be injurious to the party, who calls him, to 
be deprived of his testimony on account of such a fmicied ob¬ 
ligation ; more especially, as it is an obligation which may 
easily be pretended by the witness, but which it is scarcely 
possible for the court justly to appreciate, and which from the 
nature of the case the party cannot release, nor yet enforce 
against the witness; on the other hand, his testimony may 
not deserve all the credit due to a witness free from bias, 
and it ought therefore to be strictly eitamined and sifted. 
The witness, then, is to be heard, but his evidence is open to 
> observation. 

However, it is to be observed, there are several dicta in 
favour of the position^ that a witness is not competent, if he 
believes himself interested, whether he is or is not interested 
in strictness of law. (i) But these dicta were not the ground 
of the determination in the cases then before the court, nor 
was it necessary to determine the point; and further, the ge¬ 
neral rule of law on the subject of interest was not at that time 
so dearly settled, as it has since been by many later authori¬ 
ties. In a late case (2), before the High Court of Admiralty, 
c an objection was made to the evidence of a witness, who h^ 
acknowledged in his answer “ that he could not say he was 
not interested, inasmuch as he conceived he would be entitled 
to share, if his vessel should be pronounced a joint captor, 
though he had signed a releaseon the other side it was 
contended, that as he was cleaiiy not interested, the effect of 
his impression was no more an objection in this case, than in 

(i) By Pratt C. J. in Fotheringham Perryn B. in Newland’t c-^se, iLeach 
r. Greenwood, i Str. 119. cited and Cr. C. 353. 
approved by Lord Loughborough (a) Caie of the Anuti^, Viheneuve, 
C. J.» and by Gould J. in Trelawnay j Robinsen, Adm. Rep. 344. n. 

V. Thomas, 1H. BL 307.. 8. P. by 

diose 
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those in which the expectation depended only on the boanty 
of the parties. But Sir William Scott rejected the evidence, 

, observing, “ he had always understood the distinction to be, 
that, if the witness says only that he expects to share from the 
bounty of thb captors, he is not disqualified or rendered in¬ 
competent, whatever may be the dedi>ction of credit to which' 
he is exposed. But if he thinks himself entitled in law, he 
acts under an impression of in|erest, which renders him in¬ 
competent, however erroneous that opinion may be.” 


Having shown what is not such an interest in the event of 
the suit, as wiU disqualify a witness from giving evidence, we 
now proceed to enquire, what is such ah interest as will dis¬ 
qualify him. 

On the subjectinterested witnesses, Ch. B. Gilbert lays 
down the rule thus: << The law looks upon a witness as inte¬ 
rested, where there is a certain benefit or disadvantage to the 
witness, attending the consequence of the cause one way.” (i) , 
Mr. Justice Buller adopts the same rule. (2} And, in the 
ease of the King v. Prosser, where the question was, whether 
on an appeal against a rate, parishioners, who had rateable 
property but were not actually rated, were competent witnesses 
in support of the rate, the same learned judge expressed him¬ 
self thus: ** I take the rule to be this *, if the witness can derive 
no benefit from the cause before the court, (meaning evidently 
from the context, no immediate benefit,) he is competent.” 


First, if the witness can avail himself of the verdict, so as 
to give it in evidence in support of his own claims, or if tho^ 
verdict can be used in evidence against him, in case the party, • 
for whom he is called as witness, should fail in the action, tliat 
is a direct and immediate interest in the event of the suit, 
which will render him incompetent.(3) This rule maybe 
illustrated by the following examples. 


In an action against a master for the negligence of his ser¬ 
vant, the servant is not a competent witness to disprove his 


(1) Gilb. Ev. 106, 7. 
(a) Bull.N.P, 2S4. 


(3)'3T.R.32, 33. 36. 
6i. 4 East, 582. 


7T.R. 
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own negligence; for the verdict may l^e giyen in evidence, 
in a subse^quent action by the master against the .servant) as 
to the quantjum of the damages, though^not as to t!^. fact , of 
the injury, (i) 

^"Where a. right of c(^mmon is claimed by qustom, one, who 
claims under the same custom, cannot be a witness in, support 
of the claim, as he might ajfler,wards use the yerdict in his own 
cause, to establish a similar Ipustpmary right,for himsdf*(a) 
It may perhaps be said, that, if he were allowed to be a wit¬ 
ness, he could not afterwards use the verdict; for, on t^e trial 
of his own cause, if it should appear, that he was witness in 
the former suit, to admit the verdict as evidence for him would 
be in effect allowing a party to give evidence for luraself. 
The answer to this objection seems to be, that the fact of his 
having given evidence in the former casd||h:ould. probably be 
unknown at the time of the second suit} .ai^d, evpn if that fact 
should be fully proved,, yet it would be presumed, that he was 
disinterested, and then the verdict might perhaps be evidence 
for him, upon the same principle which, allows the d^pn^hlpiis 
of a witness in a suit in equity to be evidence for him on . a 
bill of revivor brou|fht by the witness himself. (3) A com¬ 
moner, then, is not competent to support a cn$tom, upder 
which he himself claims. So, in an actipn on. the case by a 
commoner against the defendant,, for not repairing his fences 
contiguous to a coinmop, where pne of the points in, issue, was, 
whether the defendant, was liable ,to repair, by. reason of his 
occupation, it has been determined, that other persons, who 
claimed, a right of pasture over the samp common, were not 
competent viritpcsses ,for; thp pjaiilitiff (4), because, the record 
* would be eyidpnee , for another commoner, that the occupier 
of the, adjeoeut land was. bound to repair this fence; and though 
the plpinfiff in jthat pase claimed a right of common by pre- 

(i) Green v. New R. Con^iany, (a) r T. R. 303. 3 T. R. 33* 

4 T. R. 589. Martin v. Henrickson, Bull. 1 * 7 . P. 383. Hockley v. Lamb, 

2 Ld. Raym. 1007. Miller v. Fal' i Ld. Raym. 731. 

c^er, irjpaiiiipb. 331. .15 Last,474* (3) Gosav* Tracy,iP.Wms.A88.; 

3 Campb. 5.16. . And see % Yem. 6,99. S. C. Ha;[yB v. Hind, 

r. Birch, 3 C.ampb. 531. % Atk. 6x5. 

* (4) Anscomb v. ^ore, x Taunt. 

361. 
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scriptioH} in right of a .particular messuage, still the other 
commoners, by whatever title theyimight claim, would liave a 
common interest in casting the burthen of the repair of this 
individual fence upon the occupier of the adjacent land. So, 
where the question is, whether in a particular parish or vill 
certain things are generally exempted^from tithes, or subject, 
only to a modus, no, persons, who would be subject to'tithes, if the 
parson’s claim were to be allowed, can give evidence in support 
of the modus or exemption. (i) * So, where a defendant in an 
action of trespass (justifies under a custom in the parish for 
out>going tenants to take the away-going crop, he cannot call 
as witness an occupier of land« who insists upon the san>e 
right for himself. But where the issue does not affect, any 
common right, but is merely on a right .of common claimed 
by prescription as belonging to the estate Of A, one who chums 
a prescriptive right'^of common in right of his own esta^ may 
be a witness (z); for though A may have such a right of com¬ 
mon, it does not follow that B has, nor would the verdict in 
the action of A be evidence in B’s action. It is no good 
objection to a-witness,” says-Ch. B. Gilbert (3), that he has * 
common by cause df vicinage in the lands in question, for this 
is no interest in the land, but only an esfeuse for trespass; and 
let who will recover the lands, the whole right of common re¬ 
mains, so that he is certainly indifferent in point of interest 
between the two contenders.” However, this position ;may 
perhaps be doubted, as the rule.is now clearly established, that 
a witness, who can use-the verdict in an action brought either 
by or against himself, is not competent; and since common 
by cause of vicinage is in the nature of common appendant, 
and implies immemorial usa^ge of intercommoning, it is pre¬ 
sumed, that a verdict, finding the existence of such an usage, * 
vrould be evidence for the witness, if he were to justify under 
the same usage in an action of trespass. It may be observed, 
that Ch. B. Gilbert does not once mention the power of using 
the verdict, as a criterion for determining, whether the witness 
is incompetent; so undefined, at that time, was the rule of evi¬ 
dence on this subject. 

0 

(t) Ld. Clanricard v.-Ly. Denton, staged i Sel. N.P..449, i T. R. 

I Gwill, 360. Gilb. Ev. 113. Bull. N.P. 0183. 

(a) Harvey v.ColliBon, MS. case, (3) Gilb. Ev. 109. 

Upon 
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Upon the same principle it was determined, that, on an 
•appeal against an order of removal, if the appellants proved a 
settlement in a third parish, the rated inhabitants of that 
parish were not competent witnesses, for the respondents, to 
disprove it; as the confirmation of the order of'removal would 
be conclusive evidence for the inhabitants of the third parish, 
that the settlement of the pauper was at that time in the appel¬ 
lant parish, (i) It would indeed be quite as conclusive in 
favour of any other parish in the kingdom; so that the pro¬ 
posed witness bad a greater interest in the question than any 
other person, only in proportion as there was a greater proba¬ 
bility, that if the respondents failed in this appeal, they would 
afterwards remove the pauper to his parish. Such an objec¬ 
tion, however, is now removed by the statute 54 G. 3. c. 170, 
the'pth section of which enacts, that no inhabitant or person, 
rated or liable to be rated to any rates for any district, parish, 
&c., shall be deemed to be by reason thereof an incompetent 
witness for or against such district, &c., in any matter relating 
to SUCH rates, or to any order of removal to or from such dis¬ 
trict, &c., or to the settlement of the pauper in such district.” 
jBeforethis provision, it had been decided, that inhabitants would 
not be incompetent* merely from having rateable properly in 
the parish, if it did not appear, that the property was actually 
rated at the time of the appeal; and this, although it was 
omitted in the rate, for the very purpose of introducing their 
evidence. (2) The court held, that in order to disqualify a 
witness, there must be an actual existing interest at the time, 
not merely one that is expectant and contingent; and that, by 
taking the witness off the rate, his immediate interest was so 
far taken away, that it could''not render him incompetent, 
whatever objections might still be made against his credi¬ 
bility. 

In an action of ejectment, the tenant in possession, upon 
whom an ejectment has been served, is not a competent wit¬ 
ness in support of the title of the defendant, under whom he 
holds; for he is liable to the mesne profits, and the verdict in 

(i)'R. v.Terrington, 15 East,471. v. Little Lumley, 6 T. R. 157. R. v. 

(») R. V. Frouer, 4 T. R. 17, R. Kirdford, s^ast, 561. 


ejectment 
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ejectment would be evidence against him in an action to 
recover them. (i) So, a witness, to whom the lessor of the 
, plaintiiF has agreed to demise the lands in question, in case 
he shall recover them by the verdict in ejectment, would not 
be competent to give evidence against the defendant; because, 
in an action for the non-j^rformance of that agreement, the ' 
verdict would be evidence for him to prove the fact of the 
lands having been recovered. ^ 

« 

Persons liable to the costs of the action have an immediate 
interest in the event, and therefore are not competent wit¬ 
nesses. Thus the defendants’ .bail are not competent to give 
evidence for their principal (a), jj^ecause they are immediately 
answerable in case^of a verdict against the defendant. So, in 
an action against the sheriff’ for a false return, the sheriff’s 
officer, who has given security for the due execution of-pro¬ 
cess, is not a competent witness to prove, that he endeavoured 
to make the arrest. (3) So, in an action by an infant plaintiff, 
his prochein amy or guardian are not competent witnesses 
for him, as they are liable to costs. (4) So, in an action' 
of assumpsit for goods sold and delivered, the plaintiff 
having proved the sale of the goods to the defendant and 
to one J. S., who were partners in trade, Lord Kenyon held 
that J. S. could not be a witness for the defendant to prove, 
that the goods were sold to himself^ and that the defendant was 
not concerned in the purchase except as his servant; for, said 
Lord Kenyon, by discharging the defendant he benefits him¬ 
self as he will be liable to pay a share of the costs to be reco¬ 
vered by the plaintiff. (5) So, in an action by an indorsee 
against the acceptor of a bill of exchange, which had been ac¬ 
cepted for the accommodation of the drawer, the drawer is 
not a competent witness for the defendant to prove, that tho 

(i) Bourne v. Turner, i Str. 63*. (3) Powell v.Hord, a Ld. Raym. 

Doe dem. Forster V. Williams, Cowp. 1411.; i Str. 650. S. C. 3 Campb. 

6ji. 5*3. 

(a) iT.R. 164. Other cases, to (4) James v. Hatfield, i Str.548. 
illustrate the rule, are, Young v. Bair- Hopkins v. Neal, a Str. 1026. Gilb. 
ncr, I Esp.N. P. C. 103. Piesleyv. Ev. 107. Head v.Head, 3 Atk.jfii. 
Von Esch, a Esp. N. P. C. 603. 547. See 1 Cox’s Cases in Chan 
Baker v. Tyrwhitt, 4 Campb. 27. 286. 

Brlnd v. Bacon, 5 Taunt. 183. (i) Goodacre v. Breame, Peake 

N.P.C. 174. 

E holder 



50 


Of Incompetency of Witness from Interest, [CIi. 5. 


iioldcr took the bill for an usurious consideration. This was 
lately determined, in the case of Jones v. Brooke. (i) The 
Court of Common Pleas tliere held, that the witness was in¬ 
terested to defeat the action; for, if the holder should succeed 
against the acceptor, the acceptor would not only have a right 
of action against the drawer for tl^e principal sum, but also 
for all damages, which as acceptor he might sustain in being 
sued upon the bill; the drawer of an accommodation bill 
being bound to indemnify t^e acceptor against the consc- 
qences of his acceptance for the drawer’s accommodation. 

Secondly, a certain direct apd initnediatc interest will dis¬ 
qualify, although it may hajj^en that the verdict in the cause 
jpinnot be evidence, either for or against the witness in any fu¬ 
ture suit concerning that interest. The following examples 
may J)c cited to illustrate this general rule. 

If a person promise a witness, that, in case he recover the 
lands, he will grant him a lease of them for so many years, 
Hliis excludes the evidence; for the witness would have a fixed 
-and certain advantage by the event of the verdict. (2) So a 
witness has been rejected, who, if the plaintiff failed in the 
action, was to repay a sum of money in his hands belonging 
^to the plaintiff^ but was not to repay any part of it, if the 
plaintiff succeeded. (3) And in the case of Forrester v. 
Pigou (4), an action on a policy of insurance, where the de¬ 
fendant called another imderwriter as witness, who in his ex¬ 
amination on the voire dire said, he had paid the loss to the 
plaintiff upon an undertaking, that he was to be repaid in the 
event of this action failing, and* that he had since received a 
letter from the plaintiff promising to return the money on 
that event, Lord Ellenborough C. J. on the trial rejected the 
witness. On a motion aftertn^rds for a new trial on account 
of this rejection, the Court sent the case to be retried, for the 
purpose of ascertaining more particularly the time when the 

(1) 4 Taunt. 464. Maundrelv. (a) Gilb. £v. 108. 

Kennet, X Campb. 408. See also Tre- (3) Fotheringham v. Greenwood, 
lawncy v. Thomas, iH. £ 1 .306. and x Str. 129. 

Ball v. Bostock, i Str. 575. as to the (4) Maule jc Sel. 9. 

inconipetency of witnesaes liable to 

costs. 

under- 
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undertaking was made to the witness; but on that occasion 
Lord Ellenborough said, “ If a person, who is under no obli- 
. gation to become a witness for either of the parties to the suit, 
choose to pay his debt beforehand, upon a condition that it is 
to be determined by the event of that suit, he becomes as much 
interested in the event, as if he were a iJhrty to a consolidation 
rule.” 


Rated parisliioners were always considered incompetent, 
before the late act of parliament (i), to give evidence for their 
parish in appeals against^rders of removal, on the ground 
that they were directly and immediately interested in the event 
of the proceeding, by which the maintenance of the pauper and 
the costs of the appeal might be fixed upon their parish, and 
have the effect of increasing their proportion of the rates. (2) 

A bankrupt is not a competent witness, in an action by his 
assignees, to prove property in himself or a debt due to himself, 
or in any other manner to increase the fund (3) Nor can he 
prove his own act of bankruptcy, or explain an equivocal act, 
or prove the petitioning creditor’s debt, or any other part ne¬ 
cessary to support the commission, not even after obtaining a 
certificate, and executing a release of his share in the surplus; 
for, if the commission is not good, the certificate and all the 
proceedings are void, and the bankrupt will be liable again 
to his debts, from which the certificate would discharge him. (4) 
For the same reason he cannot be questioned as to any ante¬ 
cedent act of bankruptcy, either in his examination in chief 
or in his cross examination. (5^ And, on a second commission 
of bankruptcy, a certificated bankrupt cannot be a witness for 


(1) St. 54 G. 3. c. 170.8.9. 

(a) R. v.Prosaer, 4T.R. 19. R. v. 
South Lynn, 5 T. R. 667. R. v. Kird- 
ford, a East, 561. See R. v. Wo¬ 
burn, 10 East, 403. 

(3) Ewens v. Gold, Bull. N.P. 43. 
Butler V. Cooke, Cowp. 70. Ex parte 
Burt, I Maddock, 46- 

(4) Cross TT. Fox, a H. Bl. 279. 
n.(a); Flovrer v. Herbert, ib. Field 
V. Curtis, a Str. Sap. Chapman v. 

£ 


Gardner, a H.Bl. a79. Hoffman v. 
Pitt, 5 Esp. N. P. C. aa.—The case 
of Oxlade v.Perchard, i Esp.N.P.C. 
a86. (in which case a bankrupt was 
admitted to explain a doubtful act of 
bankruptcy,) has in effect been over¬ 
ruled by the cases of Hoffman v. Pitt 
and Chapman v. Gardner. 

(5) Wyatt V. Wilkinson, 5 Esp. N. 
P.C. 187.; Elsom V. Brailcy, MS. 
case in i Sciw. N. P. 239. 


tlic 
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the assignees under that commission, unless he has paid 15 
shillings in the pound; for, in the event of his not hiaking that 
payment under the second commission, his future effects are 
liable, (i) A bankrupt has been admitted, in an action by 
the assignees to recover money levied under arf execution on 
a warrant of attorney, to prove that 4 he defendant knew of his 
insolvency, at the time when the execution was issued. (2) 

« 

A creditor of a bankrupt is not competent to increase the 
fund, out of which he may receive a dividend. (3) He can¬ 
not therefore give any evidence to derive tlie bankrupt of his 
allowance. (4) And the petitioning creditor (though he may de¬ 
feat a commission (5) or cut down his own debt) (6), is not a 
competent witness to prove the commission regidarly sued out ; 
because he enters into a bond to the Lord Chancellor condi¬ 
tioned to establish the several facts, upon which the validity of 
the commission depends, and to cause it to be effectually exe¬ 
cuted. (7) It has been held, that a creditor, who has not 
proved his debt under the commission, is competent to support 
the commission, though not to increase the estate (8); on the 
ground that he has no immediate or certain benefit, and it may 
be as advantageous for the creditor to be allowed to sue his 
debtor as a solvent person, as to receive a dividend under the 
commision. However, as a commission of bankruptcy passes the 
whole of the bankrupt’s real as well as personal estate to the as¬ 
signees, and appropriates immediately to the satisfaction of his 
debts that which can only be reached remotely and partially 
by the process of common law, it is in this respect a proceed¬ 
ing evidently favourable to the^creditors; and therefore in a 
later case, on the trial of an issue, whether a person was a trader. 


(1) St. 5 G. a. c. 30.8. 9. Kennet 
V. Greenwollers, PeakeN. P. C. 3. 

(2) Reed v. James, i Starkie,i34. 

(3) 2 Campb. 301. Craig, admi¬ 
nistratrix, &c. v. Cundell, i Campb. 
381. 

(4) Shuttleworth v. Bravo, i Str. 
507. A creditor, who has sold hia 
debt, or agreed to sell it, ma^^r^grovc 
the petitioning creditor’s debt, itf'aup- 
port of the commission, orma)l give 


evidence to increase the fund. Gran¬ 
ger V. Furlong, a Blac. Rep. 1273. 
Heath v. Hall, 4 Taunt. 326. 

^ (s) 2 Campb. 412. In re Codd, 
zScho. & Lef. 116. 

(6) Lloyd V. Stretton, i Starkie, 
40. 

(7) Green v. Jones, 2 Campb. 411. 

(8) Williams v, Stevens, a Campb. 
301. 


a ere- 
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a creditor, who had not proved, was not allowed to support 
the commission, under which he might afterwards prove atnd 
' receive a dividend. (i) And the Lord Chancellor has also 
determined, tljat a creditor is not competent to prove an act 
of bankruptcy at-llie opening of a commision. (2) “ It is not 

enough, (as the Chancellor is reported to have said 141 anothei" 
case,) (3) that the creditor has not availed himself of the com- 
misssion; it ought to be certaii# that he never will, in order 
to render him competent.” 

In an action of trespas# against a sheriff, where the questior 
was, whether goods, which had been taken in execution ir 
a suit against A. B., belonged to him or to the plaintiff, A. B' 
was not allowed to be witness for the defendant to prove the 
goods his property, since he would have been discharged lQ;om 
his debt in case of a verdict for the defendant. (4) 

In an action of ejectment, where the plaintiff had made out 
a prima facie case against the defendant as tenant in possession, 
the Court of Common Pleas held that a witness called on the 
part of the defendant was not competent to prove himself the 
real tenant, and that the defendant was only his bailiff; for 
the verdict would have the effect of turning him out immedi¬ 
ately ; it was therefore an immediate interest, and outweighed 
the remoter effect of his subjecting himself by his testimony to 
an action of ejectment and trespass for mesne profits. (5) 

If there is a direct interest yi the event of the suit, it will 
make the witifess incompetent, however small and inconsider¬ 
able the degree of interest may be. Thus, in an action of 
trespass, where the question was, whether a corporation, 
which had inclosed part of a common, had left sufficiency for 
the commoners, a freeman was co^isidered incompetent to 

(i) Adams v. Malkin, 3 Campb. (3) i Rose, 39a. n. 

543 * (4) Bland v.Ansley, a New Rep. 

(a) Ex parte Osborne, aVes. & 331. 

Beam. 177. i Rose’s Cases in Bank* (j) Doed.Jonesv. Wilde,jTaunt. 
niptcy, *87. 5 . C. 183. i Marshall, 7. S.C. 

E 3 
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prove the affirmative (i), because the rent must have been re¬ 
ceived for the use of the corporation; though it was admitted, 
that the amount of the rent was exceedingly small. Hence it 
appears, that a person who loses or gains the smallest sum by 
the event of a suit, whatever may be his rank, fortune, or cha- 
' racter, is as incompetent to give evidence, as ono who may be 
interested to the amount of thousands. This is the unavoid- 
able consequence of the general rule. If interest is allowed to 
disqualify in any case, it must in all; as it is impossible by 
any scale to measure the different effects, which it may have on 
different minds. 

' If the witness has an interest inclining him to each of the 
parties, so as upon the whole to make him indifferent, he 
will be competent to give evidence for either party. Thus, in 
an ‘detion of assumpsit for money paid to the use of the de¬ 
fendants, who were ship-owners. Lord Kenyon admitted the 
captain to prove that he had rceived the money from the 
plaintiff for the defendant’s use; for he stood indifferent 
between the parties, and, whichever way the verdict might 
go, he was equally answerable. (2) So, in an action of covenant 
for rent, where the point in issue was, whether A. B., whose 
title both the plaintiff and defendant admitted, had demised 
the premises first to the plaintiff or to a third person, A. B. 
was a competent, witness to prove that fact; for the verdict 
could not be given in evidence in any future action either by 
or against the witness, being a record between other parties *, 
and'it appeared to be indifferent to him, whether he had the 
one or the other as his tenant. (3) So, where one partner 

(1)Burton v.Hmde,5T.R. 174." t Campb. 407. Staples v. Okines, 

(a) Evans v.Williams, 7 T.R. 481. 1 Esp. N. P. C. 33a. 

n. (c). Rocher v. Busher, i Starkie, (3) Bell v. Harwood, 3 T. R. 308. 
17. llderton v. Atkinson, 7 T. R. See Serle v. Serle, » Roll. Abr. 685., 
480. Shuttleworth v. Stephens, tit.Trial, (G,) cited Gilb.Ev. 109. 


* See R. V. Mayor and Commonalty of London, a Lev. 131., R. v. Car¬ 
penter, a Show. 47., and case of City of London, i Ventr. 351. contra. In 
these cases, freemen were admitted to be 'witnesses on account of the mi¬ 
nuteness of their interest, agabst the opinion of Jones J. The law of the 
the cate in a Lev. (where the point is precisely the same as in the other two 
cases,) has been doubted by Mr. Justice Buller; tee Bull. N. P. 290. 

13 drew 
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drew a bill in the partnership firm, and gave it in payment to 
a separate creditor in discharge of his own debt, the Court of 
» King’s Bench held, that, in an action by such creditor against 
the acceptor, either of the partners might be called on the 
part of the defendant, to prove that the partner, who drew 
the bill, had no authorit)* to draw it in*the name of the firm; 
and that the bankruptcy of the partners would no^'Vary>lhe 
question as to the competencj^ of the witness. (i) In this 
case, the partner who drew the bill would have been liable to 
the plaintiff to the amount of his debt, if the plaintiff had 
failed in the action, and if the plaintiff had succeeded, he 
would have been liable to the defendant the acceptor; and 
with respect to the other partner, though he would have been 
liable to the defendant, if the plaintiff recovered, he would 
have had his remedy over against his joint partner. And in 
the late case of Hudson v. Robbinson (2), which was an action 
of assumpsit for the non-delivery of goods and for money Ijad 
and received, and the defendant pleaded in abatement, that the 
promises were made jointly with A. and B., and not by the de¬ 
fendant alone, the Court of King’s Bench determined, that A. 
was a competent witness for the plaintiff, to prove that the 
defendant was not authorized or employed by the partners to 
make the contract, and that he received the money to his own 
use; for, although the plaintiff should succeed, the defendant 
would not on that account be precluded from suing the other 
partners for contribution; the record in this action would not 
operate as an estoppel against him on that occasion, because 
there is no mutuality, out of which the estoppel can arise; the 
record can only be used, as a medium of proof, to shew that 
this defendant had paid in tlfe action a certain sum, and, in 
this point of view, the verdict in favour of the plaintiff must be * 
considered rather as prejudicial to the witness. 

In the case of Ilderton v. Atkinson (3), where the question 
was in an action .of assumpsit, whether A. B., who had re¬ 
ceived money due from the defendant to the plaintiff^ received 
it in the character of agent for the plaintiff, the Court of 
King’s Bench held, that A. B. might be called for dke de- 

(i) Ridley V. Taylor, 13 East, 175. (3) 7T. R.48P. 

(a) 4 Maule Sc Sel. 476. 
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fendant to prove his agency, as he was liable either to pay 
the money received or to refund it to the defendant; and 
though it was objected, that he had a stronger interest to give 
evidence in favour of the defendant than on the side of the 
plaintifli (since, if he had received the money under a mis¬ 
representation of his< own character, the 'defendant might 
recover ffom him the costs of the action then depending as 
as well as the money,) the ^purt held, that the possibility of 
such a remote interest did not make the witness incompetent. 
Upon the authority of this case, the case of Birt v. Kir- 
shaw (i) was decided; there, the Court of King’s Bench were 
of opinion, that the indorser of a note, who had received 
money from the drawer to take it up, was a coiripetent wit¬ 
ness in an action by the indorsee against the drawer to prove 
on the part of the defendant, that he had satisfied the note; 
since he would be liable on the note to the plaintiff, if the 
defendant succeedcdi or to the defendant in an action for 
money had and received, if the plaintiff succeeded; and the 
Court held, that the witness was not rendered incompetent by 
the circumstance of his being also liable to the defendant, in 
the latter case, for the costs of this action in consequence 
of liis non-payment. But in the recent case of Jones v. 
Brooke (2), which waf an action against the acceptor of 
a bill accepted for the accommodation of the drawer, the 
Court of Common Pleas held, that the drawer was not a com¬ 
petent witness for the defendant to prove, that the holder re¬ 
ceived the bill on an usurious consideration; on the ground, 

• that he was bound to indemnify the acceptor against the con¬ 
sequences off an acceptance made for his accommodation, and 
would therefore be liable to tKe acceptor not only for the 
‘ principal sum, but also for all the costs, with which he 
might be charged in this action. The liability to the costs of 
the action, as appears from several cases before mentioned, is 
a substantial objection to the competency of a witness; and 
however indifferent he may be in other respects towards either 
party, yet, if he has incurred such a liability, he has an im¬ 
mediate and direct interest in the event of the suit. In the 
case of Buckland v. Tankard (3) the Court held, Umt a wit- 

(1) »Ea8t,4j8. Downing, 14 East, 567. Keightly 

(3) 4 Taunt. 464. Townend v. v. Birch, 3 Campb. 533. 

(3) 5T. R^j79. 


ness, 
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ness, who might have a remedy by action, whetljcr the plaintiff 
or defendant had a verdict, was nevertheless interested, be- 
» cause, under the particular circumstances, he would have a 
greater difficulty in the one case, than in the other, to enforce 
that remedy. • However this appears to be the only case 
which has been clecidedkoii such a ground; and from the 
leading cases on this subject, which rest on the broad..grgund 
of interest, such a circumstance may now more properly be 
considered as having a strong influence on the witness, but 
not as forming any solid objection to his competency. 

The objection to a witness on account of his being inte¬ 
rested is an objection on the voire dire, and excludes him 
from giving any kmd of evidence for the party who calls him. 
If the objection prevails, he cannot be examined at all. The 
meaning of the rule, which declares, that an interested p aro otr 
shall not be witness in courts of justice, must be, that he cannot 
be heard at all as a witness on the side, to which his interest 
inclines him. Chief Baron Gilbert lays it down, that he is totally 
excluded from all attestation, from his supposed want of 
integrity. Thus, on an indictment against a township for not 
repairing a highway, a person of another township in the 
same parish seems not to be a competent witness for the pro¬ 
secution, even to prove the road to be a common highway: 
though it may be said, that to such an extent he charges 
himself, and his testimony is against his own interest. The 
answer to this is, that, on the trial of this indictment, his 
evidence has not that tendency; for, without the proof of that 
fact, the indictment cannot be sustained, and the witness by 
giving such evidence is supporting a prosecution, which, if it 
succeed, would have the effect of discharging him and the 
inhabitants of the other townships. So, in an action of eject¬ 
ment, a witness, who admits, that he is to have a lease of the 
premises, in case the defendant is turned out of possession by 
the ejectment, U as incompetent to prove the defendant in 
possession of the premises, as to prove any other material fact 
necessary for th^ support of the action. 


Sect. 
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Sect. II. 

Of the Rule on the Subject of Interest, considered 'with nfercnce 

to the Parties in the Suit. 

• „• 

A.rsrtrrY to the suit on record cannot be witness .Tt the 
trial for himself, or for a jpint-suitor, against the adverse 
^arty(i), on account of the immediate and direct interest, 
which he has in the event, either from having a certain benefit 
or loss, or from being liable to costs. The party, therefore, 
in ‘Tvhose name an action is brought, cannot be a witness, 
though he be merely trustee for some other person (2); as a 
prochein amy suing for an infant. (3) Persons appointed go¬ 
vernors and directors of the poor of a parish, under an act of 
parliament, which authorises them to assess rates on the inha¬ 
bitants, but in case of appeal makes them liable to costs, to be 
indemnified out of the parochial fund, are not competent wit¬ 
nesses on the trial of such appeal; as they are parties to the 
suit, and liable to costs individually in the first instance. (4) 
But there is no objection, it is said, to the competency of per¬ 
sons, who are party to a suit in a corporate capacity, and con¬ 
sequently not individually liable to costs, and who are free 
from all interest in the question. Thus, in an action against 
the governors of the Foundling Hospital for the amount of 
work done by the plaintiff. Lord Kenyon admitted several of 
the governors tq prove the badness and insufficiency of the 
work. (5) 

l 

An exception to the general rule is stated by Rolle C. J., in 
the case of an action against a hundred on the statute of Win- 
ton (6), where the plaintiff (the party robbed) yras allowed to 
prove the robbery and the amount of his loss, “ from necessity, 

(l) I Vera. *30. i P.Wms, 596. (4) R. v.St. Mary Maj^dalen, Ber- 

Gilb. £v. 116. mondsey, 3 East, 7. 

(a) Bauerman V. Rademus, 7T.R. (5) Weller v. The Governors of 

668. Foundl. Hosp. N.P.C. J53. 

(3) Clutterbuck v. Lord Hunting* And see Banett v. Gore and another, 
tower, I Str. 505. James v. Hatfield, 3 Atk. 401^. 

1 Str. 548. Hopkins v.Ned, a Str. (6) St. 13 Ed. i.e. 1. 

1035. £v. Z07. 

f' 


on 
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on default of other proof.” (i) So, in the case of Bennet v. 
Hundred of Hertford (2), which was an action on the same 
' statute, brought by a carrier for a robbery committed in his 
absence on his servant, the court ruled, against the opinion of 
Bolle C. J., tli%t the plaintiff might prove the amount of the 
money, which he had d^ivered to his servant. And the 15th 
section of the statute 8 G. 2. c. 16. recites, that in ali 'iaction 
against the hundred the person nobbed may prove the robbery, 
and the property of which he was robbed. But though the 
plaintiff niay prove the fact of the robbery, yet with respect to 
matters, which may be proved by other evidence, he is not a 
competent witness. Thus he cannot give evidence to prove, 
that the place, where he was robbed, is within the hundred, 
against which he has brought the action. (3) And though the 
party robbed, who brought the action, has been allowed to be 
witness even in his own cause, yet none of the inhabitants' oIT 
the hundred were formerly received on behalf of the hundred, 
however inconsiderable their interest might be (4); but now 
they are competent witnesses by the statue 8 G. 2. c. 16. 
s. 15. 

One other exception appears to be made in the case of an 
action for a malicious prosecution, where it seems to have 
been understood, that the evidence, which the defendant him¬ 
self gave on the trial of the indictment, may under certain 
circumstances be received in his favour on the trial of the 
action. In the case of Johnson v. Browning (5), Lord Holt C. J. 
admitted in evidence the oath of the defendant’s wife (who was 
the only person present at the time of the supposed felony, and 
who, as the report says, could not herself be witness,) to prove, 
the felony committed y “ for otherwise, it is said, one that 
should be robbed would be under an intolerable mischief; if 
he prosecuted for such robbery, and the party should be ac¬ 
quitted, the prosecutor would be liable to an action for a mali¬ 
cious prosecution without the possibility of making a good 

(i) iRoll. Ab.^6. Bull. N. P. (3) By Page J. Rep. temp. Hard. 

a89. . • 

1 * Ab. 686. Vm.Ab.£v. (4) R. v. Carpenter, 1 Show. 47* 
0)»pl*34. (j) 6 Mod. Rep. ai6. 
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defence, though the cause of prosecution were ever so preg¬ 
nant.” And Mr. Justice Duller, treating of this action, says, 
“ As it may come to be left to a jury, it is advisable for the 
defendant to give proof of a probable cause, if he be capable 
of doing it; and for this purpose proof of, the evidence givep 
by the defendant on the indictment is good.” (i) 

In the case of the Mayor and Commonalty of London {2), 
and that of the city of London concerning tvater-bailage(3h 
the point in issue was, whether the corporation was entitled 
to certain tolls; in the, first case it was ruled by the whole 
court, and by three judges in the last, that freemen (members 
of the corporation) might be witnesses in support of the claim, 
because the tolls would be received for the benefit of the 
whole corporate body, and the interest of any individual 
musf* therefore be inconsiderable. But Mr. Justice Duller has 
doubted the law of the former case (4), and its authority is 
still further shaken by the case of Burton v. Hinde (5) before 
mentioned. 


In courts of equity, if a bill Is filed for discovery only, and 
air issue is directed, the plaintiff goes to law, giving the defend- 
- ant the benefit of his answer. (6) And it seems at one time 
to have been the practice to direct an issue, where a bill was 
filed also for rclieti and the defendant’s answer positively 
denied the facts stated in the bill, which was supported only 
by a single witness; and in such cases the defendant’s answer 
was directed to be read at the tri.al. (7) But an issue would 
not now be directed, where there^is merely oath against oath, 
•for the rule in equity is, that, if the answer contains a positive 
denial of the case stated in the bill, and it is contradicted only 
by a single witness, there cannot be a decree against the de¬ 
fendant (8); it should seem, therefore, that in such a case the 
answer of the defendant cannot be directed to be read at law. 
And the court has refused to make an order to thilt effect. 


(i) Bull. N. P. 14., citing Cobb. 
V. Car. 1746. 

(a) 1 Lev. 231. 

(3) iVentr.351. 

(4) Bull. N. P. a9o. 

*' 


(3).5T.R.ii. 

(6) See 9 Ves. a8a. 

(7) Ibbotson V. Rhodes, a Vem. 
554. , 3 Atk. 408. Gilb. Ev. 137. 

(8) See infra, ch.vii. sect. x. 

where 
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where the plaintiff’s witness was supported by concurring cir¬ 
cumstances. (I) 

As a party to the suit is not suffered to be witness in sup¬ 
port of his owif interest, so he is never compelled in courts of , 
law to give evitlence lbi'*the opposite party against himself. 
Thus, in a question of settlement between two parishes, the 
rated inhabitants of either parisl^ being in reality the parties ' 
to the proceeding, cannot be compelled by the adverse party to 
answ'cr against their own interest (2); and their declarations 
are evidence against themselves. (3) But where one of several 
co-plaintiffs comes forward voluntarily to disprove the defend- ^ 
ant’s liability to the demand made upon him, he may be ad¬ 
mitted with the consent of the adverse party, though at the 
same time he defeats the claim of those, who jointly sue with 
him. (4) For, if the plaintiff were to make a dcclaradOrir 
against his interest out of court, evidence of that declaration 
would be admissible; and how is the proof less credible, said 
C. J. Mansfield, if, with the consent of the defendant, who^ 
waives all objection to his testimony, he declares the same 
thing upon oath at the time of the trial ? 

A defendant cannot regularly be witness for co-defendants: 
bat, if no evidence has been produced against him, he is enti¬ 
tled to his discharge, as soon as the opposite party has closed 
his case, and may then give evidence for the others. (5) If 
this were not allowed, great injustice might be done by in¬ 
cluding witnesses in the process, for the purpose of supporting 
a false charge. But if there is any even the slightest evidence 
against him, he cannot be discharged before the rest, and the 


(1) Only V. Walker, 3 Atk. 407. 

(2) R. V. Woburn, 10 Ea&t, 403. 
Fenn dcm. Pewtriss and another v. 
Granger, 3 Campb. 177. 

(3) R. v^ Hardwick, ii East, 579. 
R. V. Whitley Lower, i Maule & Sel. 

A 

(4) Norden and mother v. Wil- 
liamsonjt i Taunt. 378. 

(j) Case of Dymoke and others, 
Sav. 34. pi. 81. R. V. Redder and 


others, i Sid. 237. Hawk.b. 2. c.46. 
s. 98. Gilb.Ev.117. BuIl.N.P. 285. 
Case of the Mutineers of the Bounty, 
cited I East, 312. From analogy to 
this rule, the afHdavit of a defendant, 
who has been acquitted on his trial 
for a misdemeanor, may be read on 
behalf of co-defendants convicted, 
when they are brought up for judg¬ 
ment. R.v.SirJ.Mawbey and others, 

6 T.R. 627. 


case 
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case must go altogether to the jury, (i) So, in trespass 
against a person, “ for that he, together with A. B. &c.,” 
committed the wrong complained of, if it appears that A. B. 
was concerned in the trespass, and that process was sued out 
against him, and an endeavour made to arrest him, or that 
the process was lost, be cannot be a witness for the 

defendant (2): but if nothing is proved against A. B. then he 
ought to be admitted. (3) The following case is put by 
Ch. Baron Gilbert: “ Tresspass against A. and B. for two 
horses—evidence against A. as to one—and the question is, 
if he may be a witness for B. in relation to the other; and it 
seems, that if it were the same fact, and the trespass com¬ 
mitted at the same time and place, he may not be a witness, 
because he swears to discharge himself; but if it were not the 
same fact, but two distinct trespasses at different times and 
■pirses, arbitrarily joined in the same declaration, then they 
may be witnesses one for the other, because the oath of one 
of them has no influence on the fact laid to his charge, but 
j merely goes in discharge of the other.” (4) If in an action 
against several defendants, one pleads his bankruptcy, and 
-the others plead the general issue, the former cannot be ad¬ 
mitted to give evidence for the rest, though he may have 
received his certificate. (5) 

i In a case where one of the defendants on an indictment for 
an assault submitted and was fined, and paid the fine, Pratt C. J. 
allowed him to be witness for another defendant, considering 
<thc trial as at an end with respect to him. (6) But on a joint 
indictment against several for a misdemeanor, a defendant, 
who suffers judgment by default, cannot be a witness either 
for the others (7) or against them. (8) And in an action on 
4 joint contract against two defendants, where one let judg¬ 
ment go by default, Lord Kenyon refused to admit him, as 

(i) Bull. N. P. aS5. Gilb. £v. (5) Raven v. Dunning and an¬ 
il?. other, 3 Esp. N. P. C. 25. Currie v. 

(a) Reaaon v. Ewbank, Bull. N.P. Child and another, 3 Campb. 283. 
a86. Hill V. Fleming, Rep. temp. (6) R. v. Fletcher, i Sir. 633. 
Hard. 364. Lloyd v.Williams,ib. 133.- (7) R.v.LafSne and others, 5 Esp. 

(3) Page V. Crook, Styl.4oz. i Atk. N. P. C. J55. 

45 »• (8) Bull. N. P. 385. Chapman V. 

(4) Gilb. Ev. 118. Graves, 3 Campb, 333. n. 


witness 
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witness for the other defendant, to negative the contract; for, 
if negatived as to one, it fails as to the other, and the plaintiff 
^could not make use of the judgment by default against him (i 
nor is he a competent witness for the plaintiff, for, if the 
plaintiff succeeds, he will be entitled to a contribution from 
the co-defendant, an 3 ,'i 5 *he plaintiff fails, he himself will be 
liable to the whole of the demand. (2) It has been held at 
nisi prius, that a defendant in an action of trover, who suffers 
judgment by default, may be witness for the co-defendants, as 
he is not liable to the costs of the issue tried against the other, 
and is not Himself released, whatever may be the event of that 
issue. (3) If a material witness for a defendant in ejectment 
is made a co-defendant, his proper course is to let judgment 
go by default; but if he plead, the Court will not afterwards 
upon motion strike out his name. (4) “ But in such case,” 

says Mr. Justice Buller, “ if he consent to let a verdict Jbs ■ 
given against him for so much as he is proved to be in pos¬ 
session of, I see no reason why he should not be a witness 
for another defendant.” (5) Where a witness for the plaintiff 
is by mistake made a defendant, the court will on motion^ 
suffer his name to be struck out of the record even after issue , 
joined, and then he may be examined ( 6 ): or, in the case of 
an information, the attorney-general may enter a nolle "prosequi 
as to one of the defendants, and so make him a witness. (7) 


Though a plaintiff cannot ordinarily examine a defendant 
as a witness in actions of common law, though nothing be 
proved against him, (because he is considered as having 
waived his testimony by making him a defendant,) yet the 
rule is much less strict in couits of equity, where defendants, 
who are made parties to a suit without having any interest, 
are allowed to be examined either for the plaintiffj or for 
their co-defendants. (8) 


(i) Bro\vn v. Fox, £xr. Sum.Ass. 
I789» ms. 

(a) Brown v. Brown and another, 
4 Taunt. 75a. 

(3) Ward V. Haydon and another, 
a Esp. N. P. C. 553, See a Carnpb. 
334 * 


(4) Domser v. Fortescue, Bull. N. 
P. aSj. 

(j) Bull. N.P. a8j. 

(6) I Sid. 441. Bull N. P. aSj, 

(7) Rep. temp. Hard. 163. 

(8) Barrett v. Gore and another, 
3Atk.4ot- Ainbl.393. aChan.Cas- 
314. 1 Ball & Beatty, 99. 
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Sect. III. 

Of the Rule on the Subject of Interest^ consideted with reference 
to the Husband or Wife of the Party, 

As a party on record is not a competent witness, so neither 
is the husband or wife of the party competent to give evi¬ 
dence either for or against the party. (i) No other relation 
is excluded (2); a father may give evidence for his son, or 
the son for his father; and though the relation between them 
may influence his testimony, it will not render him in¬ 
competent. The reason for excluding husband and wife from 
giving evidence, either for or against each other, is founded 
partly on their identity of interest, partly on a principle of 
pub lic policy, which deems it necessary to guard the security 
and confidence of private life, even at the risk of an oc¬ 
casional failure of justice. They cannot be witnesses for each 
other, because their interests are absolutely the same; they 
are not witnesses against each other, because it is contrary to 
the legal policy of marriage. It has been resolved, says Lord 
Coke(3), that a wife cannot be produced against the husband, 
-as it might be the means of implacable discord and dissention 
/between them, and the means of great inconvenience. Thus, 
in an action brought by a woman as feme sole, the defendant 
cannot call the plaintiff’s husband to prove her married, 
thereby to nonsuit her. (4) So where an action is brought 
by or against the husband, or by the husband and wife jointly 
in ’right of the wife, the declajrations of the wife are not 
evidence against him. (5) Therefore, in an action of as¬ 
sumpsit brought by the husband for wages earned by his wife, 
her acknowledgment of having been paid by the defendant is 
not to be admitted against the husband. (6) So in an action 

(l) Co. Lit. 6. Hawk. b. 3 . (5)Winimorev.Greenbank,WllIes, 
c. 46. s. 70. Gilb. Ev. 119. Bull. 577. Alban and others V. Pritchett, 
N. P. a86. 6 T. R. 680. Barron v. Grillard, 3Ves. 

(») I Hale, P. C. 303. sHalejP.C. &Beam. i6j. Baker v.Morley, Bull. 
376. Hawk. b. a. c. 46. s. 76. Bull. N. P. a8. Nor is her declaration 
N. F. 387. I Wile. 333. evidence for him, Hodgkinson v. 

(3) Co. Lit. 6. h, Fletcher, 4 Campb. 70. 

(4) Bentley v. Cook, cited in R. (6) Hall v. Hill, % Str. 1094. See 

v. Cliviger, % T. R. 363. 369. Carey v. Adkins, 4 Campb. 93. 
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of trespass against a husband and wife, the wife’s confession 
of a trespass, committed by her, cannot be given in evidence 
\to affect the husband, (i) 

In an action ^or criminal conversation with the plaintiff’s 
wife, the wife’s rett^^l: .‘he defendant •are not evidence for 
the defendant against the husband, nor is her confession 
evidence for the husband against the defendant; but con¬ 
versations between her and the defendant are evidence against 
him. (2) Evidence of the manner in which the husband mid 
wife used to live together, before her connection with the 
defendant, is clearly admissible, for the purpose either of in¬ 
creasing or lowering the damages; and in a case where they 
necessarily lived apart, being servants in different families. 

Lord Kenyon held, that the letters of the wife to her husband, 
which had been written before any suspicion of a crimiuai 
intercourse, were evidence to shew the affection which sub¬ 
sisted between them; but, on account of the obvious danger 
of collusion, it ought to be strictly proved, that the letters, 
which are offered in evidence, were written at time, when 
the wife was not suspected of misconduct. (3) 

In an action brought by a trustee to a marriage-settlement 
against a sheriff, to recover bach^he value of certain goods 
sold by him under an execution against a third person, that 
person was not admitted to prove, on the part of the plaintifi', 
that the goods had been conveyed in trust for the separate 
use of his (the witness’s) wife. (4) In this case, as his debt 
would have been discharged by a sufficient execution, his 
evidence would have been in tTiat respect against his personal 
interest (5): but, on the other hand, it was the wife’s interest 
to have the property secured for her separate use; and though 
the action was between third persons, yet it directly affected 
her interest, the point in issue being, whether the goods 
belonged to her or to her husband. 

(i) Denn v. White and another, (4) Davis v. Dinwoody, 4 T. R. 

7T. R. Hi. 6y8. 

{%) Bull. N. P. a8. Winsmore v. (5) Bland v. Amley, 2 New Rep, 
Greenbank, Willes, 577. 331. 

(3j Edwards v. Crock, 4 Esp. N. 

P. C. 39. 
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In an action of trover by a carrier for a box, which had 
been delivered to the defendant by mistake, the plaintiff called 
the owner’s wife to prove what the box contained, but Holt C. J. 
refused to hear her testimony, on the ground that the verdict 
in that action, with oath of what the carrier^ witness swore, 
might be given in evidence to provCpjA^', ^alue' of the goods in 
a subsequent action brought by the husband against the 
carrier, (i) And on a prosecution against several persons 
for a conspiracy. Lord Ellenborough C. J. refused to admit 
the wife of one of the defendants to be a witness for the 
others: a joint offence being charged, and an acquittal of all 
the other defendants being a ground of discharge for the 
husband, (a) 

This rule of evidence, which has been adopted for the 
'^^rpose of promoting a perfect union of interests and of 
securing mutual confidence, is so strictly observed, that, even 
after a dissolution of marriage ibr adultery, the wife is not ad¬ 
mitted to give any evidence, which would have been excluded, 
if the marriage had continued. (3) Thus, one great cause of 
distrust is removed, by making the confidence, which once 
subsists, ever afterwards inviolable in courts of law. In a case 
before Lord Hardwicke C. J., he would not suffer a woman 
to be a witness, though hclf*husband consented. The rule,” 
he said, is for the peace of families, and such consent should 
never be encouraged.” (4) 

. The husband and wife are not allowed to be witnesses 
against each other in any criminal proceeding. Thus, in a 
prosecution for bigamy, the first husband cannot be admitted 
to prove the former marriage against the wife (5); such 
evidence would directly criminate, and therefore is not ad¬ 
missible for the reason above mentioned. So far the principle 
is clear and well defined. But the rule, as laid down in the 

(1) Tiley V. Cowling, Ld. Ray. (3) Monroe v. Twisleton, cited in 

744. Bull. N. P. 243. But see post. Avesonv. LordKlnnaird,6Ea8t,i92. 
Part 2. Ch. 1. Sect. i. (4) Barker v. Sir Woolston Dixie, 

(2) R. V. Locker and others, 5 Esp. Rep. temp. Hard. 264. 

C. lo;.; and see R. v. Frederick and (5) Mary Grigg’s case, Sir T. 
another, 2 Str. 1094, S. F. Raym. i. 

M 


case 
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case of the King against the Inhabitants of Cliviger, is much 
wider and more general (i); and as it has lately undergone 
^ the revision of the Court of King’s Bench, it will be necessary 
shortly to state that case. On an appeal against an order 
of removal of pau|^r and also of a woman as his wife, the 
respondent having proved the marriage,* the appellants called 
the pauper for the purpose of proving his former marriage 
with another woman, but he swore directly the reverse; they 
then called the woman to prove the alleged former marriage. 
The court of quarter sessions rejected the witness; and the 
Court of King’s Bench determined, that she was not com¬ 
petent to give such evidence. Both Mi*. Justice Ashurst 
and Mr. Justice Grose (the only judges present in court) were 
of opinion, that a husband and wife are not permitted, from a 
principle of public policy, to give any evidence that may even 
lend to criminate each other; that the objection is not confined 
merely to cases, where they are directly accn&ed of a crime; 
but, even in coUaterai cases, if their evidence tends that 'way^ 
it shall not be admitted ; for although the evidence of the one 
could not be used against the other on a subsequent trial for 
the offence, yet it might lead to a criminal charge, and cause 
the other to be apprehended. The authorities relied upon, 
in support of this decision, are a passage from Lord Hale’'; 
Pleas of the Crown (2) and the case of Broughton, v. 
Harpur. (3) But the former authority goes no further than this, 
that the wife is not compellable to give any evidence charging 
the husband with an offence; the passage is, “ a woman is 
not bound to be sworn or to give evidence against another in 
case of theft, &c., if her hu4)£ind be concerned, though it 
be material against another, and not directly against her 
husband.” In the case of Broughton v. Harpur, where the 
plaintiff made title to lands as son and heir of A. B. and C. D. 
his wife in right of C. D., and the defendant’s case was, that 
A. B. was married to a former wife then living, Gould J. ad¬ 
mitted the woman, to whom A. B. was supposed to be married, 
.to prove the former marriage; but afterwards, as the report, 
states, the same cause being tried upon the same title between 
the same parties, Lord Holt C. J. refused to admit the former 


F J 


wife; 


(0 aT.R, a6j. 

zH.P.C.joi. 


(3) a Ld. Raynu 752. 
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wife, as witness, to prove that fact. The note of the case is 
very short; and it is not stated, for what reason the wife was 
considered incompetent on the second trial. The objection ' 
against her competency on the first trial was on the ground 
of interest; and, although at that time^*his ^ause of incom- 
potency was not accurately defined, Tt is now clearly settled, 
that such an objection could not be supported, and that it was 
properly overruled on the first trial. These authorities, 
therefore, it is evident, do not support the case of the King v. 
Inhabitants of Clivigcr to the extent, to which that case has 
gone; they certainly do not lead to the conclusion, that 
husband and wife arc not permitted to give any evidence, that 
has a tendency to criminate each other. And in a very late case, 
the case of the King against the Inhabitants of All Saints, in 
--^V^rcester (1), in which this rule underw’cnt some discussion, 
the Court of King’s Bench were of opinion, that it had been 
expressed in terms much too general and undefined. That 
case was as follows. On an appeal against tlie removal of 
Esther Newman, otherwise Esther Willis, to the parish of 
All Saints as to her maiden settlement, the respondents called 
a woman of the name of Ann Willis for the purpose of proving 
this fact, that at a certain time she married one G. Willis. 
The appellants objected to her competency, alleging that they 
were prepared to prove his marriage with the pauper at a 
subsequent time. The quarter sessions admitted the evidence 
of the witness, who proved her marriage with G. W. about 
fourteen years ago; and cohabitation between this witness 
and G.-W., as man and wife, was proved by other evidence. 
The respondents then proved, /;hat the pauper gained a settle¬ 
ment in her own right in the appellant parish, and that she 
had about three years ago married G. W.; and this marriage 
was proved as Well by the pauper herself, as by a witness 
present at the time of the marriage. The counsel for the 
appellants contended, that the evidence of Ann Willis ought 
to be struck out. But the court of Quarter Sessions over- 
j’uled the objection, and stated the case for the opinion of the 
Court of King’s Bench. In the course of the argument, 
which took place on shewing cause against the rule for setting 

(i) £iu>ter term, 1817, May 4. MS. 

aside 
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aside the judgment of the court below, the case of the King 
V. Cliviger was brought into discussion. And after much 
'•argument the Court of King’s Bench were of opinion, in the 
first place, that the case cited, (admitting it to its utmost extent,) 
did not shew th& evidence to be inadmissible at the time that 
it was offered; for the wife did not contradict the husband, 
as he had not been examined — she did not by her evidence 
ilirectly criminate him, as the proceeding related to other 
matters, and not to any criminal charge against him — and 
her evidence could never be used against him, nor be made 
the groundwork of any future criminal proceeding; the 
evidence, therefore, was unobjectionable, when received, and 
could not properly be expunged. The Court were further of 
opinion, that the rule, laid down in the case of the King v. 
Cliviger, was too large and general j that the former wife 
would have been competent to prove her marriage, though 
the second marriage had been first proved by the respon¬ 
dents ; and that, even if the second marriage had been 
proved by the appellants, still she would be competent, and 
the respondents in reply might have called her to prove the 
Ibrmcr marriage; for her evidence did not directly criminate 
the husband, and never could be used against him, nor could 
he ever be affected by the judgment of the Court founded upon 
such evidence. The result therefore appears to be, that, on ' 
the trial of an appeal against an order of removal, (and, upon 
the same principles, in any suit or proceeding between third 
persons,) a husband or wife is a competent witness to prove a 
former inaariage, even after proof of a second marriage, 
although perhaps the witnes;^ would not be compellable to 
answer such questions. And the reasoning, upon which this 
rule is founder!, is equally strong to shew', that the one may 
be called as witness to disprove what has been stated by the 
other; and that either the party, who has coiled the one* or 
the opposite party, may call the other for the purpose of con¬ 
tradicting. Indeed, the reasoning is much stronger in this 
case than in the former, where the husband or wife is allowed 
to prove the first marriage; for although they may directly 
contradict each other as to a particular fact, it will not follow, 
that either party has been guilty of peijury. And as the 
most serious inconveniences might result from a different 
rule, which would be a bar to the full and complete investiga- 

p 3 tion 
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tioii of the subject, in cases too where the property, the 
character, or even the life of a party may be at stake, it ap¬ 
pears to be reasonable and necessary to the ends of justice, 
that such evidence should be admitted. 

^>1. I 

There are several' exceptions, to which the reason of tlie 
general rule on this subject does not apply, or where it is out¬ 
weighed by considerations of higher importance. 

txcepuoiis. First, if a woman is taken away by force and married, she 
may be witness against her husband indicted on stnt. 3 H. 7. 
c. 2., for she is not a wife dejure, a contract obtained by force 
having no obligation in law. (i) From this it should seem, 
that if the actual marriage is valid, (as where the woman after 
the abduction consents to the marriage voluntarily, and not 
induced by any precedent menace,) her evidence ought not to 
be allowed. (2) 

ai^'^ccondly, on an indictment for a second marriage during 
^ the continuance of a former marriage, though the first wife 
cannot be a witness (3), yet the second wife may after proof 
of the first marriage. (4) 

^^^Fhirdly, a wife may be witness on the prosecution of her 
^husband for an offence committed against her person. (5) 

^ This was determined by all the judges present on Lord And* 
ley’s trial: and has been since confirmed by the greatest au¬ 
thorities (6), on every principle of humanity and justice. ISo 
in Azyre’s case, on an indictipent for beating his wife. Lord 
Raymond suffered her to give evidence. (7) A wife is per¬ 
mitted to exhibit articles of the peace against her husband (8); 

(i)Swendsen’8ca8e,5St.Tr.456. (6) i Hale P. C. 301. Hawk.b.al. 
Bull. N. P. a86. Ramsay’s case, c. 46 5.77. ProbynJ in Rep. temp, 
cited Rep. temp. Hard. 83. iHale Hard. 83. Bull. N. P. 387. i Bl. 
P. C. 30a. 661. Comm.443 Doubted in Grigp’s case, 

(a) Acc. 1 Hale P. C. 30a. 4BI. Sir T. l^ym. l. and in Gilb. Ev. 
Com. ao9. contra. lao. 

(3) Mary Grigg’s case, Sir T. (7) iStr. 633.; Bull. N.P. a87. 
Raym. i. Hawk. b. 2. c. 46. s. 71. S. C. Jagger’s case, i East P. C. 

(4) I Hale P. C. 393. Bull. N. P. 454. 

287. I East P. C.469. (8) Bull. N. P. 287. 

(s) z St. Tr. 393. Hutton, zi6. 

and 
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and the Court will not receive affidavits on the part of thr 
defendant, to contradict the truth of the articles exhibited 
against him, and prevent his giving surety. (i) So, an affidavit 
of a married woman has been admitted to be read, on an ap¬ 
plication to the Cotot of King’s Ben<;h for an information 
against her husband, for an attempt to take her away by force 
after articles of separation (2): and it would be strange, says 
Mr. Justice Buller, to permit her to be a witness to ground a 
prosecution, and not afterwards to be a witness at the trial. (3) 
On the trial of a man for the murder of his wifc^ her dying 
declarations are evidence against him. (4) It has been said, 
indeed, that a wife may be witness against her husband in a 
case of high treason (5); but there are authorities the other 
way. (6) 


Fourthly, where the wife has made contracts with the au¬ 
thority and consent of the husband, she has been considered 
his agent for that purpose, and her representations are evidence 
against the husband, who has permitted her to contract for' 
liim with third persons, on the same footing as the represent¬ 
ations of any other agent. (7) Thus, in an action of assump¬ 
sit by a servant for wages, the plaintiff W'as allowed to give in 
evidence a deed executed by the wife of the defendant at the 
time of the hiring, which, though void as a deed, was admitted 
in order to show the terms of the contract. (8) * 

Fifthly, 


(x) Lord Vane’s case, a Str. itoi. 
more fully stated from Mr. Ford’| 
MS. in 13 East, 171. n. (a); R. v. 
Doherty, ib. S. P. 

(a) L^dy Lawley’scase, Bull.N. P. 
287. Mary Mead’s case; i Burr. 
J43* 

(3) Bull. N. P. 487. 

(4) Woodcock’s case, 2 Leach Cr. 
C.563. John’scase, i£astP.C.357. 

(5) Dictum in Grigg’s case, Sir T. 


Raym. i. cited in Glib. Ev. 119. and 
Bull. N. P. 289. 

(6) Brownlow,47. 

(7) Emerson v.Blonden, x £8p.N. 
P. C. 142. Palethorp v. Furnish, 
2 Esp. N. P. C. 5x1. n. Gregory V. 
Parker, x Campb. 394. See X5 Ves. 
X59. and sec Carey v.Adkins,4Campb. 
92. 

(8) White v. Cuyler, 6 T. R. 176. 


* In an anonymous case reported in 1 Strange, 527. where an action was 
brought for nursing the defendant’s child, Pratt C. J. admitted evidence 0:1' 
the part of the plaintiff, that the defendant’s wife had represented her 
agreement with him to be for so much per week; because such matters, 

F 4 he 
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^ ^Fifthly, commissioners of bankrupt could not at common 
^aw examine the bankrupt’s wife, (i) But now by st. 2i J. i. 
c. 19. s. 5. & 6., which recites, that doubts had arisen upon the 
^mint, it is provided, “ that, after the party is declared a bank¬ 
rupt, the commissioners may examine hi^v/ife On oath, for the 
finding out of the estate, goods, and chattels of such bankrupt, 
concealed, kept, or disposed of by such wife, in her own person, 
or by her act or means, or by any other person.” 

Sixthly, upon an appeal against an order of bastardy in the 
^case of a married woman. Lord Hardwickc and the other 
Judges held, that she was a competent witness to prove her 
criminal connection with the appellant, though her husband 
was interested both in the question and in the event of the 
cause, because such a fact so secret in its nature can scarce 
ever be proved by other evidence. (2) But this is only from 
the necessity of the thing: she is not competent to prove any 
other fact, as want of access (3), which other witnesses may 
be reasonably supposed capable of proving. To admit such 
evidence would be giving the wife a power to bastardize her 
child, and to discharge the husband from the burden of its 
maintenance. 

On an appeal against the removal of a woman, as the widow 
of A. B. deceased, prima facie evidence of the marriage 
having been pi"oduced on the part of the respondents, the 
Court of King’s Bench determined, that the woman was a 
competent witness, on the part of the appellants, to disprove 
j the marriage. (4) 

(i) Anon. I BrowiiJow, 47. (3) Ante (a), R. v. Rooke, i Wils. 

(1) R. v. Reading, Rep. tenap. 340. R. v. Kea, 11 East, 13a. 

Hard. 8a. R. v. Bedell, Andr. 8. (4) R. v. Bramley, 6 T. R. 330.; 

R. V. LufFe, 8 East, 20j. Gilb. Ev. R. v. St. Peter’s, Burr. Set. Cas. aj. 
139. S. P. 


he said, are usually intrusted to women. Bull. N.P. ag;. .S. C- But 
it has been since determined, that the declarations of the wife are not ad¬ 
missible against the Imiband, in an action brought by him in right of his 
wife. Alban and Wife v. Pritchett, 6 T, R. 680. 


In 
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In the case of Campbell v. Twemlow (i), which lately came 
before the Court of Exchequer on a motion to set aside an 
award, one of the grounds of the application was, that the ar¬ 
bitrator had rejected the evidence of a woman called on the 
part of the plaintiff^ who had cohabited with him for several 
years and passed as his wife, but who would have stated, that 
she had never been married to him. The point was much 
argued at the bar. The Court, consideiing it a doubtful 
question, (as the report states,) declined giving any opinion, 
as it was unnecessary for the determination of the case; and 
they refused the motion, on the ground, that the opinion of the 
arbitrator was final and conclusive (2), all matters both of law' 
and fact having been left to his decision. Mr. Baron Richards 
cited a case, before Lord Kenyon on the Chester circuit in 
the year 1782, where on a trial for forgery the prisoner called 
a woman as his witness, whom he htid himself in court repre¬ 
sented to be his wife, but afterwards, on hearing an objection 
taken to her competency, denied that she was married to him, 
and Lord Kenyon refused to admit her evidence. 

Seventhly, it has been ruled at nisi prius, that a wife may 
be witness, in an action between third persons not immediately 
affecting the interest of the husband, though her evidence 
may possibly expose him to a legal demand; as, in an action 
between third persons for goods sold and delivered, to prove 
the goods sold not on the credit of the defendant, but on her 
husband’s credit. (3) This evidence, it may be said, was in 
some measure against the husband, though he was not a party 
in the suit. On the other hand, to reject her evidence in such 
a case w'ould be a hardship on the defendant, who may have* 
no other means of defending himself against an unjust de¬ 
mand ; and though upon her testimony tlie defendant may 
have a verdict, and an action may afterwards in consequence 
be brought against the husband, she would not then be ad¬ 
mitted as witness, nor could her evidence in the first suit be 
produced against him. 

(i) I Price, 81. (3) Williams v. Johnson, by King 

(a) 6 Ves. a8a. 9 Vcs. 364. C. J. r Str. 504. Bull. N. P. aS;. 
5:4 Ves. 171. in note. S. C. 


Sect. 
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Sect. IV. 

Of the Effect of Admissions hy a Party to the Suit, or by his 
Agent, against the Party's Lfferest. 

As the parties to a suit are excluded from being witnesses 
bn account of their interest, statements or representations 
made by them against their interest must be evidence against 
them, and in many cases they will be the strongest evidence. 
Upon this principle the free admissions of one of the parties 
to a suit on the matter in issue, and the voluntary confession 
of a prisoner under a criminal charge, are always received in 
evidence against the party. 

First, with respect to admissions; 

* The admissions of a party to the suit against his interest 
hre evidence in favour of the other side, whether made by the 
real party on record, or by a nominal party who sues as a 
trustee for the benefit of another (i), or whether by the party 
who is really interested in the suit though not named on the 
record. (2) Thus, in an action of debt upon a bond condi¬ 
tioned to pay money to L. D., for whose benefit the action 
w'as brought, the defendant proved, that L. D. had said in a 
conversation about this bond, that the defendant owed nothing, 
upon which the jury found for the defendant: on a motion for 
a new trial, it was argued, that the declarations of L. D., who 
was no party to the action, ought not to alfect the plaintiff^ 
and affidavits were offered to explain L. D.'s evidence; but 
‘the Court said, that the affidavits were inadmissible, and that 
it was to be considered, as if L. D. was the plaintiff, the action 
being for L. D.’s benefit. (3) And in an appeal against the 
Iremoval of a pauper, declarations by a rated inhabitant of 
either parish, concerning the facts in issue, are admissible in 
evidence, not only against himself, but also against the other 
rated inhabitants of his parish {4); for they arc the parties 

(ijBauomanv.Kadenius,7T.R. (j) Hanson v. Parker, z WIIs. 

664. Craib v. D*Aeth, ib. 670. n. 257. Smith v. Lyon, 3 Campb.465. 

(») R.v.Hardwick, xxEa8t,578. (4) R, v.Hardwick, xi Eastj??. 

589. Dowden v. Fowle,4Campb.38. 


really 
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j eally interested, although the appeal may be entered in the 
names of the parish officers; and they are not compellable as 
parties to give evidence of the fact, (i) 


It may be inferred from a former part of this section, that 
in a civil suit against several persons, who are proved to have 
a joint interest in the decision, a declaration made by 
one of those persons, concerning a material fact within his 
knowledge, is evidence against him, and against all who are 
parties with him to the suit. (2) In an action of covenant, 
therefore, against two defendants, the affidavit of one of them 
may be given in evidence against both. (3) So^ in an action 
by several partners against the defendant for the non-per¬ 
formance of an agreement, a declaration by one of the part¬ 
ners, that the goods, to which the agreement related, were 
his separate property, is evidence against all the plaintiffs 
suing as upon a joint contract. (4) And an admission by one 
defendant of his partnership with the co-defendants, (who 
were sued with him as acceptors of a bill of exchange, and who • 
had been outlawed,) has been received as proof against him 
of a joint promise by all. (5) The rule has even been ex¬ 
tended in actions so far, as to admit the declarations of one 
partner to be evidence against another, concerning joint con¬ 
tracts and their joint interest, although the person, who has 
made such declarations, is not a party to the suit: as where, in 
an action by a creditor against some of the partnership firm, 
the answer of another partner to a bill filed by - other 
creditors was received in evidence against the defendants, 
not indeed to prove the partnership, but, that being esta¬ 
blished, as an admission against those, who are as one per* 
son with him in interest. (6) And the admission of a partner. 


(I) II East, 589. R. V. WobUrti, 
10 East, 395. 

(а) II East, 589. See Mayor, 
&c. of London v* Long, i Campb. 
240 %nd Davies v. Ridge, 3 Esp. N. 
P. C. 102. 

( 3 ) Vicary’s case, Gilb. Ev. 51. 

(4) Lucas and others v. De la 
Cour, I Maule & Sel. 249. • 

(5) Sangster v. Mazarredo and 
others, I Starkie, 161. 

(б) Grant v. Jackson, Peake N. 


P. C. 203. Wood and others v» Brad- 
dick, I Taunt. 104. Nichols V. Dow- 
dmg and Kemp, i Starkie, 81. (The 
point vras doubted in Thwaites v. 
Richardson, Peake N. P C. 16.) And 
see Whitcomb v Whiting, 2 Doug. 

652., Jackson v Fairbank, 2 H.B 1 . 

340., as to the effect of an acknowledg¬ 
ment by one of several drawers of a 
promissory note, in taking the cash 
out of the statute of limitations, in a 
suit against the other drawer. 

though 
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though not a party to the suit, is evidence as to joint contracts 
against any other partner, as well after the determination of 
the partnership as during its continuance. (i) 

This is the rule respecting admissions iii the case of joint 
contracts, or where several persons have one and the same in¬ 
terest in the subject matter. But the same rule cannot be 
applied to actions of trespass or to criminal proceedings. In 
an action of trespass against several defendants, an admission 
by one of the defendants is not evidence against the others to 
prove the fact of their being co-trespassers, and, even where 
that fact is fully established, it seems very doubtful, whether 
any admissions or declarations made by one of the defendants, 
as to the joint motives or designs of the party, can be received 
as evidence against the others, except so far as they ac¬ 
company the act, and may be considered as forming a part of 
the res gesta. Where several persons are proved to have com¬ 
bined together for the same illegal purpose, any act done by 
• one of the party, in pursuance of the original concerted plan, 
and with reference to the common object, is in the contempla¬ 
tion of the lawr the act of the whole party, and therefore the 
proof of such act would be evidence against any of the others, 
v/ho were engaged in the game conspiracy (2); and further, 
any declarations, made by one of the party at the time of doing 
such illegal act, seem not only to be evidence against himselfi as 
tending to determine the quality of the act, but to be evidence 
also against the rest of the party, who are as much respons¬ 
ible, as if they had themselves done the act. But what one of 

c 

« (I) Wood and othsiw v. Brad- of tbq conspirators in pursuance of 
dick, I Taunt. 104. the common design, (although the 

(a) This kind of evidence was letter had not been traced into the 
received on the trial of Lord Stafford hands of the prisoner, or to his know- 
and of Lord Lovat, on the trials for ledge,) was admissible in evidence, 
high treason at the Old Bailey in as the act of the prisoner himself. R. 
1794, and in the case of Stone in v. Stone, 6 T. R. 5*7. The acts of 
I79<S i in which last case the rule the several conspirators, who are cn- 
was completely settled. In that case, gaged with the prisoner in one com- 
evidaace haidngheen given, sufficient mon object, are evidence against him, 
for the jury to consider, whether the though be may not have been di- 
prisoner was engaged in a conspiracy rectly a party to them ; they arc cvl- 
fbr treasonable purposes, it was deter- dence, as acts connected with, and 
mined, that a letter, written by one in conformity with, his own acts. 

the 
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the party may have been heard to say at some other time, as 
to the share which some of the others had in the execution of 
• the common design, or as to the object of the conspiracy, 
cannot, it is conceived, be admitted as evidence to aliect them 
on their trial for the same offence. It has been solemnly 
decided, as will be shown in treating •of the admissibility of 
confessions, that a confession is evidence only against the per¬ 
son himself who confesses, not against other persons, although 
they may have been proved to be his accomplices. 

The staWment or representation of an agent in making an The state- 
agreement, or in doing an act within the scope of his autho- 
rity, is evidence against the principal himself^ and equivalent 
to ids own acknowledgment (1): for what the agent says may 
be explanatory of the agreement, or determine the quality of 
the act which it accompanies, and must therefore be as binding 
on the principal as the act or agreement itself. To prove 
such a representation, the opposite party is not obliged to call 
the agent, but may establish it by other evidence. «Thus, 
what an agent says at the time of a sale, which he is employetl 
to make, is evidence as part of die transaction of selling. But 
the principal is not bound by a representation of the agent at 
another time. (2) So it should seem, if a person buys goods, 
and directs the vendor to deliver them to an agent employed 
by him to receive them, the purchaser would be bound by ttie 
receipt of his agent givQi at the time of delivery; but not by 
any subsequent acknowledgment. In the case of Biggs v. 

I-aurence (3), which was an action for goods sold and de¬ 
livered, Mr. Justice Buller admitted a written paper, by 
which the defeidant’s agent acknowledged the receipt of the 
goods, as evidence against the principal; and on that evidence 
the plaintiff" recovered. However, it was on one occasion 
stated by counsel in argument (4), that Lord Kenyon since 
that case had frequently ruled the contrary, without its ever 
having been questioned: and thk statement seems to have 

(1) See the judgment by the Mas- a Camph. 555. Palethorp v. Furnish, 
ter of the Rolls in Fairlie v. Hastings, a Esp. N. P. C. 511. n. 
loVfts la?! jaj 3 T.R. 454 - 

(a) Helyar v. Hawke, 5 Esp.N. (4) Bauerman v.Fademus,7T.R. 

P.C. 74. Peto V. Hague, 5 Esp. N. 665. 

P. C. 135. Alexander v. Gibson, 

been 
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been accquiesced in by Lord Kenyon (i), who said, “ that 
was not the point, upon which the case was afterwards argued 
or determined, on the motion for a new trial,” meaning the 
point, that such a receipt could be admitted in evidence. It 
does not appear from the case of Biggs v. Laurence, whether 
the agent's acknow’ledgment, of having received the goods, 
was made at the time of delivery, or on what other occasion: 
though, upon this fact, according to the cases above cited, 
particularly the case of Fairlie v. Hastings, in which the sub¬ 
ject was fully discussed by the Master of the Rolls, ^he admis¬ 
sibility of such evidence may be found materially t') depend. 
In one case indeed (2), Lord Kenyon C. J. is said to have re¬ 
fused to admit an agent’s letter as evidence of an agreement 
against the principal, holding, that the agent hi^mself ought to 
be examined. “ If the agreement,” said the Master of the 
Rolls (3), adverting to this case, “ was contained in the letter, 
I should have thought it sufficient, to prove that the letter 
w'as written by the agent: but, if the letter was offered as 
proof •f the contents of a pre-existing agreement, then it was 
properly rejected.” And the Court of Common Pleas lately 
decided after much argument, in the cases of Kahl v. Jan- 
seh (4), and Langhom v. Allnut (5), that the lettei's of an 
agent abroad to his principal, containing a narrative of the 
transaction in which he had been employed, were not admis¬ 
sible in evidence against the principal, as the mere represen¬ 
tation of the agent. The general rule on the subject was 
there fully recognised aqd confirmed. “ When it is proved,” 
said the Chief Justice, “ that A. is agent of B., whatever A. 
does, or says, or writes, in the making of a contract as agent 
of B., is admissible in evidence, because it is part of the con- 
*'tract, which he makes for B., and which therefore binds 
him, but it is not admissible as the agent’s account of what 
passes.” (6) Such declarations arc admitted in evidence, not 
for the purpose of establishing the truth of the fact stated, but 
as representations, by which the principal is as much bound a? 

(il See 10 Ves. ia8. (4) 4 Taunt. 565. 

(a) Maesters v. Abraham, 1 Esp. (5)4 Taunt. 5n>and Reyner v. 
N. P. C. 37J. Pearson, 4Taunt. 663. S.P. 

(3) 10 Ves. ray. (6) 4Taunt. 519. 


it 



79 


Sect. 4.3 <ir hy his Agent. 

if he made tliem himself, and which are equally binding, whfr. 
ther the fact stated be true or false. 


The fact of the agency must be first established, before the 
declarations of a supposed agent can bo received. For this 
purpose, the admissions of the principal are evidence against 
himself; or the fact may be proved directly by the agent. In 
the case of Johnson v. Ward (i), an action on a policy of in¬ 
surance, the affidavit of a person, stating that he subscribed the 
policy on behalf of the defendant, (which affidavit the defend¬ 
ant himselj’ had previously used, on a motion to put off the 
trial,} was* under the particular circumstances properly ad¬ 
mitted as proof of the agency. The defendant, having used 
the affidavit for such a purpose, must be considered as having 
known and adopted its contents. But the single circumstance, 
that the affidavit purports to have been made by a person as 
agent, would not be sufficient proof of his being invested with 
that authority. The attorney of one of the parties, who has 
made an admission with intent to obviate the necessity of 
proving the fact, must be supposed to have an authority for 
that purpose, and his client will be bound by the admission (2); 
and propositions, made by an attorney on the part of his 
client, (whether before or after the commencement of a suit,) 
respecting a demand which another person had against him, 
may be used as evidence against the client. (3} These propo¬ 
sitions, though they cannot be proved by the attorney, from a 
regard to the privilege of the client, yet, if proved by another 
witness, are received as the admission of an accredited agent; 
and proof, that they were made by the attorney on the record, 
will be sufficient to establish*his agency. (4) 


From analogy to the preceding case of agent and principal, 
what a sheriff’s officer has said at the time of the execution of 
a writ, or concerning his custody of a debtor taken in execu¬ 
tion, will be admissible in evidence against the sheriff him¬ 
self in an action against him for an escape, as part of the 


(jl 6£sp. a. P. C. 48. 

(a) Young V. Wright, i Campb. 
141. Milward v. Temple, 1 Campb. 
375* 


(3) Gainsford v. Grammar, % 
Campb. 9. 

_ (4) S. C., and see Marshall v. 
Cliff, 4 Campb. 133. 


irans- 
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transaction in which he represents the defciKlant, and for 
which the defendant is responsible, (i) The declaration of an 
iinder-sherift' is not evidence against his principal, excepting 
so far as it constitutes a part of the act, for which the sheriff 
himself is responsible; arid though the rule seems to have been 
laid down in larger and more general terms in the case of 
Yabsley and 13 oblc, it has been so restricted by several later 
authorities. The statement by the sheriff’s officer is not ad¬ 
missible, unless the relation between the officer and the she- 
liff in the particular transaction has been clearly proved bv 
otlrer independent evidence. A cojiy of the warranj produceil 
by the officer, under w'hich he professed to act by the sheriff’s 
order,is not sufficient (2); nor is the bond of indemnity, given 
by him, any proof of his acting under the authoiiity of the she¬ 
riff on a particular occasion, for the bailiff is t^ot his general 
officer; he gives a bond to execute such warrants as shall bo 
directed to him; and when he receives a warrant directed to 
him, he becomes the sheriff’s special officer. {2) The autlio- 
rity from the sheriff is best proved by the warrant ilsclt; usu¬ 
ally kept in the custody of the officer; if he has returned it lo 
the sheriff’s office, a notice lo produce it should be regularly 
served, and secondary evidence of the warrant will then be 
admitted. Or, instead of proving the warrant, if it can be 
shewn that the sheriff has recognised the bailiff, who executed 
the writ, as the officer whom he had intrusted with the execu¬ 
tion, such a recognition is evidence of the bailiff’s acting under 
his authority; as, where a paper was produced from the sheriff’s 
office, containing as well an order to the officer to give the ne¬ 
cessary instructions for making a return to the w rit in question, 
as also his return, this was held to be a clear recognition by 
the sheriff of his having authorised the officer to execute the 
writ. (3) But to connect a sheriff with the acts of a particular 
officer in the execution of a writ, it is not sufficient to prove 
that the officer’s name appears on tlie wTit returned, though 
it should appear to be the practice in the sheriff’s office to in- 

(I ) Bowsher v. Cally, Shei iff of (a J Drake v. Sykes, 7 T. R. 113 . 

Wiha, I Campb 391. n. North v. (3) Jones v. Wood, 3 Campb. 

Miles, Sher. of Mid. do. 389. Yabs- aa8. 
ley v.Doble, 1 Ld. Ray. 190. Sec 
Drake y. Sykes, 7 T. R. ii€, 117* 
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dorse upon the wrjt the name of tlie officer, who executed the 
warrant, (i) 

» 

On tlie same principle, if one party refers another, for in¬ 
formation on a disputed fact, to a third person as authorized 
to answer for him (2), or employs an agent to make certain 
propositions respecting a transaction between himself and 
another (3), he is bound by what his agent says, or does, 
within the scope of his authority, as much as if it had been 
done, or said, by himself. Thus, for example, in an action 
for goods s<|ld and delivered, where it appeared at the trial, 
that, in a Conversation between the plaintiff and defendant, 
the former asserted that he had delivered the goods by one 
C., and the de^ndant replied, “ If C. will say, he did deliver 
the goods, I wiy pay for them,” the plaintiff was allowed to 
give in evidence C.’s answer respecting the matter referred to 
him. (4) In the case of Fabrigas v. Mostyn, a point arose, 
which may serve as another example to illustrate the rule 
here laid down. (5) A witness, who had been employed by 
the defendant, to convey certain proposals to the plaintiffj 
explained them to him by an interpreter, from whom also he 
received the answer: the question was, whether the words of 
the interpreter could be given in evidence by the witness, as 
the answer of the plaintiff: or whether the interpreter himself 
ought to be called, as the witness understood neither the 
questions put to the plaintiff, nor the answer made by him. 

But Mr. Justice Gould ruled that the evidence of the witness 
was clearly admissible, and sufficient. Here the interpreter 
was the accredited agent of the parties, acting within the 
scope of his authority, and in the execution of his agency. 

' It must be remembered, that the cases, in which the de¬ 
clarations of an agent have been admitted against the prin- 

(i) Jones V. Wood, j Campb. (3) Galnsford v. Grammar, a 
«Z9. See Blatch v. Archer, Cowp. Campb. 9. 

<#5., M‘Neilv. Percharcl, I Esp.N. P. (4) Daniell v. Pitt, i Campb. 

C. 463. 366.; 6E9p. N. P.C. 74. S.C. Wil- 

(1) Daniel v. Pitt, i Campb. 366. liams v. Innes, r Campb. 364. Brock 
Lloyd V. Willan, i Esp. N. P, C. v. Kent, do. n. 366. Burt v. Palmer, 

17!. S Esp. N, P. C. 145. 

(5) j1St.Tr.171, 
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cipal, are exceptions to that general rule, which requires 
evidence to be given upon oath: and the exception is con¬ 
fined to such statements, as are made by him, either at the 
time of his making an agreement about which he is employed, 
or in acting within the scope of his authority. “ Except in 
one or other of these ways, (said the Master of the Rolls in 
Fairlie v. Hastings (i), I do not see how they can be evidence 
against the principaland therefore in that case, (where the 
fact, sought to be established, was, that a bond had been 
executed by the defendant to the plaintiff, which th defendant 
had got possession of,) he refused to admit, as Widence of 
this fact, the declaration of the defendant’s agent, who had 
been employed to keep the bond for the plaintiff’s benefit, 
and who, on its being demanded by the plaintiff, informed 
him that it had been delivered to the defendant. (2) “ Tlie 

admission of an agent, (continued the Master of the Rolls,) 
cannot be assimilated to the admission of the principal. A 
party is bound by his own admission, and is not permitted to 
contradict it. But it is impossible to say, a man is precluded 
from questioning or contradicting any thing, that any person 
may have asserted, as to liis conduct or agreement, merely 
because that person has been an agent. If any fact, material 
to the interest of either party, rests in the knowledge of an 
agent, the general rule is, that it ought to be proved by hi* 
testimony, not by his mere assertion.” 

An acknowledgment of a debt may be frequently implied 
from the conduct and demeanor of a person, no less than from 
an express admission; and the forbearance and non-interfer¬ 
ence of one party, with full knowledge of adverse acts done by 
another party, is a circumstance to shew his acquiescence. (3} 
The jbree and effect of an admission must of course depend 
upon the circumstances, under which it has been made. In 

(i) loVe*. iz8. ai8. Neale v. Parkin, i Esp. N. P. 

(a) Fairlie v. Hastings, lo Ves. C. **9. Doe dexn. Sheppard v. 
laS.j Young V. Wright, i Campb. Allen, 3 Taunt. 78. Maltby v. Chris- 
139-; Wilson v. Turner, i Taunt, tie, i Esp. N. P. C. 341cit. 16 East, 
398. 193. Doe d. Winckley v.Pye, I Esp. 

(3) See the following examples : N. P. C. 364. Rankin v. Horner, 
Jarret v. Leonard, a Maule & Selw. cited post. 

363. Morris V. Burdett, i Campb. 


many 
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many cases it will be evidence of the strongest kind, if clearly 
proved: in some, it amounts to little. A full and free ad¬ 
mission of a debt is, unless satisfactorily explained, conclusive 
against the party who makes it. On the other hand, an offer 
to pay money by way of compromise, and to get rid of an 
action, is not evidence of a debt (i): m sucli cases the point 
to be considered is, what the view and intention of the party 
was in making the offer, whether to buy peace, or from a 
conviction of the justice of the demand against him. “ Thus 
if A sue Bfor lool., and B offer to pay him 20I., it shall not be 
received m evidence, for this neither admits nor ascertains 
any debt,Vnd is no more than saying he would give 20I. to 
get rid of Wic action. But if an account consists of ten 
articles, and p admits that a particular one is due, it is good 
evidence for sb much. (2)” Admissions of particular articles 
before an arbitrator are also evidence under the same limit¬ 
ation, that is, when they are made, not with a view to a com¬ 
promise, but while the parties are contesting their rights. (3) 

Admissions by a party to the suit are evidence, whether made 
before or after the commencement of the action, whether in 
writing or by parol. And the admission of a fact by the attorney 
of a party, made for the purpose of obviating the necessity of 
proving it, (as if he give a formal admission of the execution of a . 

deed, or of the dishonor of a bill, &c.) will be binding on the 
principal; but what the attorney may happen to state in the 
course of conversation is clearly not evidence in tlie cause. (4) 

The recital of a fact in the counterpart of an indenture is 
evidence against the party, ^jy whom the deed is executed. (5) 

So a grant to a corporation by a certain name is evidence,, 

. against those claiming under the grantor, that the corporation 
,^was at the time known by that name. (6) Answers in chanceiy 
are evidence in trials at law against the party that made 

(i) Bull. N. P. [[^36.] Gregory C4)Youngv.Wright,iCampb.i4i. 

V. Howard, 3 Esp. N. P. C. 113. Goldie v. Sliuttleworth, 1 Campb. 70. 

(a) Bull. N.P. [*36.] Milw.ird v. Temple, Ib. 375. 

(3) Bull. N. P. lb. I P. Wms. (5) Burleigh v. Stibbs, 5 T. R. 

497. Slack-v.Bu^anan, Peake, N. 465. See in^a, as to recitals. 

P. C. 5. Waldridge v. Kennison, (6) Mayor, &c. of Carlisle v. Bla* 

I Esp. N. P. C. 143. Gregory V. mire, 8 East, 493. 

Howard, 3 Esp. N. P. C. 113. 

f* 

0 ^ 
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them (1), and very strong evidence, as they are delivered in 
upon oath. So, the examination of a bankrupt before the 
commissioners is evidence against him, although the questions 
Were improperly put to him with a view to the action (2), 
and though he might have demurred to them as subjecting 
him to penalties. (3) 

It is scarcely necessary to observe, that the whole of the 
answer or admission must be taken together, in order to shew 
distinctly the full meaning and sense of the party., Thus, if 
a person, in making an admission against his own interest, 
refers to a written paper, without which the admis^on is not 
complete, the contents of the paper ought to be ^icwn, before 
the statement can be used as evidence against ^.he party. (4) 
Or, if a person says, “ that he did owe a del,t, but that he 
had paid it,” such an admission will not be received as evidence 
to prove the debt, without being also evidence of tlie pay¬ 
ment. (5) What he has said in his own favour may perhaps 
weigh very little with tlic jury, while his admission against 
himself may be conclusive; however it is reasonable, that il 
any part of his statement is admitted in evidence, the whole 
should be admitted. ( 6 ) 


Proof, that a defendant in his examination before com¬ 
missioners of bankrupt has proved his debt under the com¬ 
mission, is not evidence against him of such a petitioning 
creditor’s debt, as will support the commission; much less 
is it evidence against a co-defendant, in an action by the 
assignees. (7) By proving a debt the party at most only 
gives credit to the petitioning creditor and to the com¬ 
missioners, that the former has not sued out the commission, 
nor the latter declared the party bankrupt, without proper 


(i) Bull. N. P. »37. Doe dem. 
Digby V. Steel, 3 Campb. 115. 

(a) Stockfleth y. I)e Tastet, 4 
Campb. lo. 

(3) Smith V. Beadnell, i Campb. 
30. 

(4) See Jacob v. Lindsay, i East, 
46Z. Smith V. Young, i Campb. 
439. Lord Banymore v. Taylor, 
I Esp, N. P. C. 325. Collett V. Ld. 


Keith, 4 Esp. N. P. C. aia. Randle 
V. Blackburn, 5 Taunt. a4j. 

(5) Anonym, case, cited laVin. 
Abr. (A. 1 ). a3.} 

(6) See also Green v. Dunn, 3 
Campb. ai5. Smith v. Young, 
I Camp. 439. 

(7) Rankin v. Homer and Lan- 
day, 16 East, 191. 


grounds. 
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grounda. The creditors have not tlie means of knowing the 
evidence on which the party was declared bankrupt; and it 
would not be reasonable, that by proving their debts they 
should be put to the dilemma of being barred by a certificate, 
or of being understood to have admitted, that every act 
necessary to support the commission really existed, when they 
had not the means of judging, whether such acts did or 
did not exist, (i) 

An auSnission by the defendant, that he owes a certain 
sum of HMney to the plaintiff is strong evidence against him 
in an acti^ to recover the debt, but it will not be conclusive; 
the defendimt, if he can, may prove the fact of payment, or 
shew a rece\)t, or give other evidence to repel the pre¬ 
sumption arising from his acknowledgment* A bill delivered 
by an attorney to his client, for business done during a cer¬ 
tain period, is strong presumptive evidence against any ad¬ 
ditional item within the same period; but the bill is not like 
a deed to operate as an estoppel, and the party will be at 
liberty to prove the fact of his having transacted other 
business for the defendant. (2) A notice to quit at a certain 
time is prinia facie evidence, that the tenancy commenced at 
that period, if the notice was served personally on the tenant,^ 
and if he made no objection to the time of quitting mentioned 
in the notice. (3) The circumstance of his not making such 
an objection has been considered as prima facie evidence of 
an admission and acquiescence. If,^ on the other hand, it 
should be made to appear, that at the time of the service the 
tenant did not look at the mptice so as to know its contents, 
such evidence would completely repel the supposition of any., 
acquiescence on the part of the tenant; for he cannot be sup¬ 
posed to admit a fact, of which he does not appear to have 
been informed. 

(i) Rankin v. Horner and Lau- 13 East, 405. Doc dem. Leicester v. 
day, 16 East, 19a. B>ggs> a Taunt. 109. Doe d. Baker 

(a) Loveridge V. Botham, i Bos. v.Woombwell, aCampb.559. Tho- 
& Pull. 49. mas d. Jones v. Thomas, do. 647. 

(3) Doe’d. Clarges v. Forster, 
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Sect. V. 

♦ 

(f the Admissibility of the Confession of a Prisoner against 

himself. 

Since an admission is evidence against a party in civil 'juits, 
with ranch stronger reason is the voluntary confession of a 
prisoner evidence against him on a criminal prosecu ion; for 
it is not to be conceived, that a man would be induced to 
make a free confession of guilt, so contrary to the feelings 
and principles of human nature, if the facts corffessed were 
not true. The general rule on this subject w^is very fully 
considered in a judgment delivered by Mi*. Justl^ce Grose, on 
a case reserved for the opinion of the twelve judges (i); and 
it seems to be now clearly established, that a free and volun¬ 
tary confession by a person accused of an offence, whether 
made before his apprehension or after, whether on a judicial 
examination or after commitment, whether reduced into 
writing or not, in short, that any voluntary confession, made 
by a jirisoncr to any jiersou at any time or jilace, is strong 
evidence against him; and, if satisfactorily proved, sufficient 
to convict without any corroborating circumstance. (2) But 
the confession must be voluntary, not obtained by improper 
influence, nor drawn from the prisoner by means of a threat 
or promise: for, however slight the promise or threat may 
have been, a confession so obtained cannot be received in 
evidence (3), on account of the uncertainty and doubt, 
whether it was not made rather from a motive of fear or 
.of interest than from a sense of guilt. 

♦^In Larabe’s case (4) before mentioned, the question for 
the opinion of the judges was, whether a written examination, 
taken by a committing magistrate and containing a confession, 
which the prisoner on hearing it read over to him admitted 

(l) Lambe’s case, a Leach Cr. C. C. 317. Cass’s case, n. (a), ib. 348. 
6»j. Hawk P. C. b. a. c. 46. s. 31. Warwickshall’s case, i LeachCr.C. 
Thomas’s case, a Leach, 7x8. a99. x East P.C, 568. 

(x) Wheeling’s case, cor. Ld. Ken- (4) x Leach Cr. C. X65. Thomas’s 
yon C. J. I Leach Cr. C. 349. n.(a). case, ib. 7x7. S. P. 

(3) Thompson’s case, i Leach Cr. 
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to be true but refused to sign, ought to have been received in 
evidence, as it was not signed eitlier b)' the magistrate or by 
the prisoner; and a majority of the judges lield that such a 
confession would have been evidence at common law, and 
that it is not rendered inadmissible by any provision, in the 
statutes of Philip and Mary respecting* examinations and in- 
fonn.\J,ions before justices of the peace. If a prisoner’s con¬ 
fession, ^ven when not reduced into writing, bo evidence 
against l^in, a fortiori it must be admissible, when taken 
down in writing; for, the fact confessed, being thus rendered 
less doubtful, is of course entitled to greater credit; and it 
woukl be ^urd to say, that an instrument is invalidated by 
a circumstai\e, which gives it additional strength and authen¬ 
ticity, (i) 

The informations against the prisoner are to be taken on 
oath; the examination of the prisoner ought to be without 
oath. (2) And whenever a confession is given in evidence, 
the \vhole of what has been confessed must be taken toge- 
ther (3): but if only the material parts of the confessions are 
taken down in writing, and they are afterwards read over in 
the presence of the prisoner, and admitted by him to be true, 
that admission will make them (widence. {4) The statute of 
Philip & Mary requires the Justice to take the examination, 
or so much thereof as is material^ &c. The confession is 
evidence only against the person confessing, not against 
others, although they are proved to be his accomplices. It 
was resolved by all the judges in the case of Tong and 
others (5), on an indictriieqjt for high treason, that a con¬ 
fession by one of the prisoners w'as evidence only against the, 
party himself who made the confession, aiul could not be 

(i) Sec Mr. Justice Grose’s judg- Mr. Justice Le Blanc refused to ad- 
ment in Larabe’s case, x Leach Cr. mit evidence, that in point of fact the 
C. 6x9. prisoner was not sworn. 

(a) Bull. N. P. X 44 « Hawk.P.C. (3) Hawk. ib. s. 4a. R. v.Paine, 
b. %. c. 46. 8. 37- Keiyng, a. In 5 Mod. 165. 
the case of the King v. Smith and (4) Lambe’s case, aLeachCr.C. 
Homage, i Starkle, 343., where the 365. Milward v. Forbes, 4 Esp. N. 
examination of the prisoner, signed P. C. 171. 

by the committing magistrate, pur- (5) Keiyng, 18., res. 5. Gilb. Ev. 
ported to have been taken on oath, 134* 
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made use of as evidence against any others, whom on his 
examination he confessed to be in the treason. 

The confession of a prisoner is not to be taken in parts, 
but tlie whole together; that what is given in evidence may 
be neither more nor less than the prisoner intended. K the 
confession is not in writing, the whole of what the prisoner 
said must be fully stated, although it may happen that some 
part of it concerns other prisoners who are tried oiv’the same 
indictment; in such a case it is not possible to make any 
selection, for, until the evidence has been heard, it cannot 
be known what it is, or to whom it relates; and “i?!! that can 
be done is to direct the jury not to take into their consider¬ 
ation such parts as alFect the other prisoners. l 3 ut a distinc¬ 
tion might perhaps be made in this respect, in case the 
confession has been reduced into writing, if that part which 
relates to the other prisoners is capable of being separate and 
detached from the rest, and can be omitted without affecting 
in any degree the prisoner’s narrative against himself. 

It has been determined by the opinion of all the judges, 
that, although confessions improperly obtained are not ad¬ 
missible, yet that any facts, which have been brought to light 
in consequence of such confessions, may be properly received 
in evidence. Thus, where a prisoner was charged, as ac¬ 
cessary after the fact, with having received property knowing 
it to be stolen, proof was admitted of the property being 
found concealed in the prisoner’s lodgings, although the know¬ 
ledge of that fact had been gained from an inadmissible 
. confession. (I) Some indeed have thought, that the cir¬ 
cumstance of the fact being known in consequence of in¬ 
formation received from the prisoner, ought not to be shewn 
at the trial. But a different practice appears to be esta¬ 
blished by later authorities; and, on a prosecution for re¬ 
ceiving stolen goods, evidence has been admitted that the 
prisoner described the place where the goods were concealed, 
and that afterwards they had been found there; but that part 
of the confession, in which he acknowledged that he himself 

(i) Warwickshall’s case, i Leach 301. Lockhart’s case, ib. 430. a East 
Cr.C. 300. Moscy’s case, ib. n. (a), P. C. 6j8. S. C. 

hud 
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had concealed them, was rejected, as it was improperly drawn 
from him. (i) There is good reason for this distinction; for. 
what the prisoner has said respecting the concealment of the 
property is ascertained to be true by llie fact of the subsequent 
discovery, but the other part of the cpnfession, in wliich he 
cha\gcs himself with having concealed it, may have been made 
iintrrHy and entirely under the influence of the threat or 
promise 

There has been some difference of opinion, respecting the 
sufficiency of this kind of evidence in trials for high treason. 
The stat. o?^the 7th W.3. c.3. s. 2. enacts, “ that no person 
shall be indicted, tried, or attainted, for high treason 01 
misprision of high treason, but upon the oaths and testimony 
of two witnesses, either both of them to the same overt act, 
or one of them to one, and the other of them to another 
overt act of the s'ame treason, unless the party indicted and 
arraigned shall willingly without violence in open court con¬ 
fess the same.” Mr. Justice Foster (2) seems to have been of 
opinion, that the legishituru intended by this section to re- 
•juire two witnesses to the overt acts in all cases, except w here- 
the prisoner confessed the treason upon his arraignment in 
open court, and that to warrant a conviction there must bt 
proof of the overt acts upon oath, not merely proof of the 
confession of the overt acts. “ But,” he adds (3), “ perhaps 
it may now be too late, to controvert the authority of the 
opinion in 1716, in Francia’s case, warrranted as it hath been 
by later precedents. (4)” All the judges, on a conference- 
preparatory to the trial of Francia (5), held, that a confession 
of the overt acts, if proved by two witnesses, would be suffi-* * 
cient to convict the prisoner. The same construction of the 
statute was adopted in Greg’s case (6), by six judges against 
two: in Berwick’s case(7), by Ld. C. J. Willes and Sir 
Thomas Abney against the opinion of Mr. Justice Foster; 

(1) Grant’s case, and Hodge’s ^3! Post. Disc. 243. 
case, a East P. C. 658. 1 Leach Cr. (4) See Post. Disc. 11. not». 

C. 301. n. (tj), S. C. (5) Prancia’s case, 1716. Mr. J. 

(a) See PosuDisc. 232. 240.243. Burnet’s MS. •i East P.C. 133- 
Willis’s case, ib.242. 8 St. Tr.254, (6) Greg’sease, i£astP.C.i 34 ' 

255. S.C. Smith’s case. Post. 240. (7) Post. Disc. 10. 

243 * 
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and by the judges in the commission, on the trial of the rebels 
in 1746. (i) If the overt act of high treason, alleged in the 
indictment, is a direct attempt against the life of the king, it 
is plain fi*om the provision of the st. 39 & 40 G.3. c.93. 
(which enacts, that the prisoner is to be tried in the sanic 
manner as on a charg6 for murder,) that a confession prr ved 
by a single witness is sufficient to convict the prisoner. J And 
in all cases of high treason, a confession so proved ii clearly 
admissible in confirmation of the testimony of witnefecs. {2) 

With regard to all collateral facts, which do not conduce 
to the p' oof of the overt acts, it may be laid dowp’as a gene¬ 
ral rule, that wiuitevcr ’.ras evidence of them at.common law 
is still good evidence und:'r the statuti'. (3) Such facts may 
therefore be proved by a single witness. Thus, iji Vaughan’s 
case (4), where the prisoner cmlciivouved to prove himself a 
subject of France, the counsel for the tiown piodnced evi- 
<lcncc of his being born in Ireland; and, on its being objected 
by the prisoner’s counsel, that there was but one credible 
witness to that fact, Lord Holt C. J. said, “ that it is no ovei’t 
act; if there be one witness to that, it is enough: there need 
not bo two witnesses, to prove him a subject.” 

From die above-cited casc.s, it appears now to be an esta¬ 
blished rule, that a full and voluntary confession by the pri¬ 
soner of the overt acts charged against him is of itself sufficient 
evidence to warrant a conviction. And, although Mr. Justice 
Foster suggests (5), that “ the rule, for admitting a confession 
against the prisoner, ought not Jo extend further than to a 
confession made during the solemnity of an examination be¬ 
fore a magistrate or before some person having authority to 
take it, when the party may ba pre.sumcd to be properly upon 
Ids guard and apiuiscd of its danger,” no distinction of this 
kind is to be found in the autlioritics before mentioned. On 
the contrary, in Francia’s case the judges resolved, that the 
confession would be evidence, whether made before a inagis- 

(i) Post, Disc. p. II. n. (f). U) 5St.Tr.17. Feist.Disc.440. 
1 East P. C. 134. (5) FosuDisc. 443. 4Blac.C0m. 

(4) Willis’s case, 8St.Tr. 454. 356. 

(3) Post. Disc. 344. 


Irate 
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trate or in the course of conversation. (i) And there appears 
to be no solid ground for such a distinction; as confessioiis 
are admissible in trials for high treason, precisely on the same 
principle, which made them evidence at common law. '^Tlie 
^b^rvations of Mr. Justice? Foster relate to the effect rather 
thai\to the admissibility of this sort *of evidence, and are 
equally applicable to confessions in any other criminal case. 
“ HastWonfessions, he says (2), made to persons having no 
authority \o examine, are the weakest and most suspicious of 
all evidence. Proof may be too easily procured : words are 
often mis-reported (whether through ignorance, inattention, 
or malice — it mattereth not to the defendant — he is equally 
affected in either case): they are extremely liable to miscon¬ 
struction : and withal, this evidence is not, in the ordinary 
course of things, to be disproved by that sort of negative evi¬ 
dence, by which the proof of plain facts may be and often is 
confronted.” 


Sect. VI. 

Of the Competency of the Party injured, as Wit7ies:> in 
Criminal Piosecutions. 


ir is a general rule, that in criminal prosecutions the in¬ 
jured party may be a witness: although on the conviction <»f 
the prisoner he will in many cases be entitled to a reward. 

(i) Sec Burnet J. MS. cited (z) Fost. Disc. 243. 

1 East, P. C. 113., and Kelyng, 19. 

. U 


* A reward of 40I. is granted for apprehending and prosecuting to con¬ 
viction highway robbers, (4 W. &M. c. 8. s. a-), offenders against the acts 
for preventing counterfeited coin, &c. (St. 6W. 3. c. 17. s. 9.! 15 G. 2. 
c. 28. 6. 7.), prisoners charged with burglary or breaking and entering houses 
in the day-time, (St. j Ann, c. 31. s.4-), or charged with taking rewards for 
helping to stolen goods without prosecuting the felon, (St. 6G i. c. 23. s. 9.) 
A reward of 50!. is granted for apprehending and convicting smugglers who 
oppose custom-house and excise officers by force of arms, &c. (St. 9 G. a. 
c. 35. s. II.),* or offenders against the Black Act (St. 9 G. i. c. 22. s. iz.): 
and a reward of lol. for apprehending and convicting stealers of sheep or 
other cattle. The apprehenders of highway robbers are also entitled to the 
robber’s goods found upon him, provided they were not before stolen. By 
the stat, 21 Hen. 8. c. ii., the person, from whom money or goods have 

been 
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It is the constant practice on an indictment for robbery, to 
admit the evidence of the person who has been robbed; and 
it is not a sufficient objection, that he will l>e entitled to the 
restitution of his property, on the conviction of the offender. 
Tlie same evidence is admitteil in prosecutions for a cheat (i ),• 
or for perjury (2); arid, in the case of perjury, it is not /liate- 
rial, whether he has or has not satisfied the judgment in the 
suit, in which the perjury was committed. It was, i'ldecd, at 
one time thought an indispensable requisite to shew* the judg¬ 
ment satisfied (3); on the supposition, that, in case of his 
procuring a conviction, he miglit use it for the purpose of ob¬ 
taining relief in equity against the judgment. But as it is 
now an established rule, that a cx)urt of equity will not grant 
relief on a conviction, which proceeds on the evitlcncc of the 
prosecutor (4), there can be no objection to his being admitted 
a witness. And in other cases, the party aggrieved will be 
allowed to give evidence on a criminal prosecution, as he can¬ 
not afterwards avail himself of the record ol’ conviction in any 
future suit, in order to prove the criminal act. (5) I’or this 


(i) Parris’s case, i Vent. 49. a Sid. 
431. S. C. R. V. Macartney, 1 Salk. 
a86. 

(a) R. V. Broughton, aStra. 1230. 
R. V. Boston, 4 £ast,58i., contra, R. 
V. Ellis, a Str. 1104., R- v. Nunez, 
aStr. 1042., R. V. Whiting, i Salk. 
283. But Lord Mansfield, in Abra¬ 
ham q. t v. Bunn, 4 Burr. 2,255 • cites 
the case of R. v. Broughton ac over¬ 
ruling the three last-mentioned cases. 


(3) R. V. Eden, i Esp. N.P. C. 97. 
R. V. Drdhy, Peake N. P.C. 12. 

(4) Bartlet v. Pickersgill, cited iti 
Abraham v. Bunn, 4 Burr. aajj;. by- 
Lord Mansfield C. J, and in R. 
Boston, 4 East, 577. by Lord Ellou- 
borough. 

(5) Bartlet v. Pickersgill, 4 East, 
.577.n.(i). R. v.Boslon,4East,38i. 
Smith V. Rummens, i Camp. 9. Ha¬ 
thaway V. Barrow, 1 Campb. ijii, 
. Taunt. 520. 


been stolen, is entitled to restitution, on the conviction of the robber. By 
the stat. 5 Eltz. c. 9. s. 8., persons convicted of perjury within that act are 
subject to certain forfeitures, a moiety of which is for the party grieved, 
and to be recovered by action. By stat. 25 G. 2. c. 36. s. ii., in case of a 
conviction of felony, the prosecutor is entitled to hia expences of prosecu¬ 
tion, as may seem reasonable to the Court, on consideration of his circum¬ 
stances ; and, in the case of a writ of certiorari obtained by a person, who 
had been indicted before the quarter sessions, the party Injured prosecuting 
will be entitled to costs on the conviction of the defendant, by' st. 5, 6 W. 3. 
c. II. 1. 3. It may be observed generally, of all these cases, that such cir¬ 
cumstances will not affect the competency of the witness. If his evidence 
were to be excluded, the very object of the legislature would in most cases 
be entirely defeated. 


reasons 



Sect. G.] hi Criminal Prosecutmis, 

reason, it is conceived, on an indictment for perjury the party 
injured may be a witness, whether the prosecution is by the 
common law or founded on the stat. 5 Eliz. c. 9., which gives 
him half the forfeiture incurred; for, if in an action to recover 
his moiety he would be precluded from giving the conviction 
in ^dence, the objection against his competency seems to be 
renioVd. * 

\ 

An exception, however, has been made to this general rule, 
in the case of a prosecution for forgery, in which the party, by 
whom an instrument purports to be made, is not admitted to 
prove it forged, if he would either be liable to be sued upoji ^ 
the instrument (supposing it genuine), or be thereby deprived 
of a legal claim against another. (i) And it seems to be the 
prevailing opinion, that his incompetency is not confined to 
the single point of falsifying the hand-writing, but that he is 
equally incompetent to prove any other fact, which contributes 
to the proof of the forgery, or, in other words, any fact con¬ 
ducive to the general conclusion. This subject w.as much dis¬ 
cussed in a late case (2), where, on a prosecution for forging a 
promissory note, (on which there was an indorsement in the 
[)risoner’s hand-writing, that a year’s interest had been paid,) 
one of the points reserved was, whether the person, by whom 
the note purported to be made, ought to have been permitted 
to prove that he had never paid any interest on the note, as 
was pretended by the indorsement. This evidence was 
received on the trial, the fact of the forgery having been first 
proved; but, according to the report, it seems to have been 
generally understood that the majority of the judges consi- 
tlercd the evidence inadmissil^e. f When, however, the fact 

is 


(x) Watts’scase,Harcl.33r. 3Salk. i Leach, 255. Crocker’s case, tNew 
17a. S.C. Rhodes’s case, 3 Sir. 718. Rep. 87 

1 Leach Cr. C. 29. S. C. Russell’s (2) Crocker’s case, Salisb. Ass. 
case, I Leach, ic. Cafljr’s case, 1805, cor. Le Blanc J., 2 New Rep. 

2 East P. C. 99J. Taylor’s case, 87.90. R. v. Burning, 2 East P.C. 

996. 


* Ruled contra in an old case; Bacon’s case, 2 Roll. Ah. 687.; Bull. N. P. 
289. S.C. Gill). Ev. 111. S.C. 

"I' Lord Ellenborough C. J., the Chief Baron Macdonald, Mr. Justice 
Lawrence, and Mr. Justice Lc Blanc thought the witness admit^ible, because 

it 
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is merely collateral, and does not in any way contribute to 
the proof of the forgery, as where a witness is called to prove 
himself the person, whom the prisoner intended to person¬ 
ate or describe, in such a case his testimony has been ad¬ 
mitted. ( I ) 

It is scarcely necessary to add, that if the witness W’oAld not 
incur any loss, nor be liable to a suit, whatever mfty be the 
result of the prosecution, his evidence ought to be received. 
Thus, on an indictment for forging a bank-note, in the name 
of a cashier of the bank of England “ for the governor and 
company,” the cashier, not being chargeable, may be a wit¬ 
ness. (2) And on a prosecution for forging an acceptance to 
a bill of exchange, where the banker had paid the bill, but 
suspecting a forgery had not debited the person whose name 
was forged, this person was admitted to give evidence. (3) 

Upon what principle, it may be asked, is a party, by whom 
an instrument purports to be made, incompetent to prove it 
forged? In Watt’s case (4), on an information for the forgery 
of a deed purpoi ting to be the revocation of a will, it was 
adjutlgeu by the barons of the exchequer after a conference 
with the judges of the King’s Bench, that no legatee named 
in the will, nor any other person who is a loser by the deed, 
or who may receive any advantage from the verdict, can bc- 
a witness for the })rosecution: and a distinction was made 
between the case of an indictment for a battery, (where, it 

(i) Parr’s case, 2 Leach Cr. C- senby’s case, j Leach Cr. C. 374., 
, 487. 491. a East P. C. 997. S. C. R. v. Treble, a Taunt. 328. 

(a) Ncwland’s case, i Leach, Cr. (4) Watt’s case, 3 Salk. 17a., more 
C. 350, fully reported in Hardr. 331. See 

(3) Usher’s case, i Leach Cr. C. 4 Burr. 2354., where Lord Mansfield 
57.; and see Well’s cuse, Bull. N. P. says that this and other cases of the 
289. a East P.C. 1000. S.C.; Spon- same kind were « not considered or 

looked into.” 


it had been sufficiently proved before, that the note was not signed by him; 
and they thought him admissible to all points except that bi the forgery. 
Some of the other jndges seemed to think, that to points perfectly collateral 
he would have been admissible, but they considered the pointy to which he 
was called, as contributing tu prove the forgery. MS. 


was 
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Sect. 0.] 

was a<lmittc’(l, the person beaten may be witness, because he 
can reap no benefit by the verdict in anotliev suit,) and the 
cases of forgery, perjury, or usury, in which, it was said, the 
party aggrieved may have an advantage by the verdict, and 
fhf^ efore shall not be received as a witness. It is, however, 
novu an established rule, that on a prosecution for perjury (i) 
the iSarty aggrieved is competent: and, that a person who 
lias bo*i”'OW'ed money on an usurious transaction, is also a 
competent witness for the plaintiff in an action for penalties 
against the lender (2); for he gains nothing by the event of 
the suit, nor can he give the judgment in evidence in an 
action against him for the money lent. Tlie case of forgery, 
therefore, stands by itself, and is considered an anomaly in 
the law of evidence. The reason assigned in Watt’s case is, 
that the witness would receive a benefit from the verdict; and 
it has been suggested (3), that he is interested to, procure a 
conviction, on the ground that a conviction would have the 
effect of inducing a forfeiture, and thus del’cat every legal 
claim or security, which the prisoner might have upon the 
instrument. On the other hand, it may be said, if the 
party, by whom the instrument purjjorts to be made, were 
admitted a witness, he would not be allowed afterwards to 
produce the record of conviction in a civil suit for the purpose 
of proving the supposed forfeiture, because the parties in the 
action would not be the same as in the prosecution, but 
principally, because the conviction must have proceeded 
partly upon his own testimony. And if he would be pre¬ 
cluded from using the record of conviction against the pri¬ 
soner, and might therefore Ijc adniiltetl to give evidence on 
the trial consistently with the general rule; still U‘ss reason 
is there for excluding him in those cases, where the instru¬ 
ment purports to be made for the benefit of a thiril person, 
or where it has since become a third }ierson’s property, in 
either of which cases it would not be liable to forfeiture. 
With regartl to any probable advantage, wlr'ch the witness 
may be supposed to receive from a conviction, (whether by 
the practice ol' impounding forged instruments, or by the 

fl) See ante, p.ga . 2151. Smitli v. Prager, 7T R. ^c. 

(a) Abraham q.t. v. Bunn, 4Burr, See ante, p. 41. 

3 East P. C. 


lin- 
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prisoner’s being disabled from giving evidence in any future 
suit, or from the great probability of his failing in an action 
in consequence of the discredit which a conviction must 
throw upon the instrument,) these are circumstances, which 
a jury would be directed to consider as forming a strong 
bias on the witness’s -mind, but which cannot render Kim"" 
incompetent. / 

Sect. VII. 

Of certain Exceptions to the general Rule on the Subject of 

Interest. 

It has been before stated as a general rule, that all per¬ 
sons, who gain or lose directly by the event of a cause, are 
incompetent to give evidence. I'here are, however, several 
exceptions to this general rule: some, by act of parliament, 
as where informers and the inhabitants of parishes or other 
districts are admitted; others, from necessity or a principle 
of public policy, as where evidence is received from persons 
who are entitled to rewards on convictions, or from agents, 
factors, or servants. Objections on the ground of interest 
proceed upon the supposition of too groat a bias in the mind 
of the witness, and on the public utility of rejecting partial 
testimony. The presumption of bias may be taken off, by 
shewing that the witness has as great or greater interest the 
other way, or that he has given it up; and the presumption 
of public utility may be anwerod, by shewing that it would 
be very inconvenient, under the particular circumstances, not 
. .to receive such testimony. (i) 

First, as to the evidence of informers; 

tiiHrrners. By the common law, informers, who are entitled under 
penal statutes to part of a penalty, are not competent wit¬ 
nesses. (2) But by the particular provisions or policy of 

(i) By Lord Mansfield, i Burr. v. Stone, aLd. Raym. 1545. R. v. 
4JX. Blaney, Andr. 340, 3 Burr. 1473. 

(a) R. V. Tilly* i Stra. 31J. R. 4 East, 181. 


several 
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several acts of parliament they may be admitted. Where a 
statute can receive no execution, unless a party interested be 
a witness, there he must be allowed, says Ch. B. Gilbert; 
for the statute must not be rendered ineffectual by the im¬ 
possibility of proof. (1) Thus, by stat. 2 G.2, c.24. s.8. 
gainst bribery at elections, the legislature, in giving an in¬ 
demnity and discharge to any person oflFending against the 
act, who shall discover any other offender so that he may be 
committed, must also have intended, that he should Ire com¬ 
petent to give evidence at the trial; and, therefore, in an 
action for penalties he has been admitted. (2) So, in a pro¬ 
secution on stat. 21 G. 3. c. 37. against exporting machinery, 
the informer is competent. (3) So, on a prosecution for 
penalties under stat. 9 Ann. c. 14. s. 5., the loser of money at 
cards may prove his loss. (4) And, on a prosecution under 
stat. 23 G. 2. c. 13. s. I. for seducing artificers to go out of 
the kingdom, the prosecutor is a competent witness, although 
entitled to a moiety of the penalty. (5) There is no express 
provision in either of thethree acts of parliament last-mentioned, 
for admitting the evidence of the party interested. Ig, the 
act of the 32G.3. c.56. for preventing counterfeited cer¬ 
tificates of servants’ characters, there is a clause { 6 ) to that 
effect; and a similar provision is made by the act which 
regulates hackney coaches, stat. 33 G. 3. c. 75. s. 17. 


Secondly, on an indictment against private persons or i„hnbitnnfi 
corporate bodies for not repairing a public bridge or the 
higltway adjoining, the inhabitants of the county, town, ’ 
riding, &c. in which the bridge is situated, are competent 
witnesses in support of the prosecution, by the 1st Ann. 
stat. 1. c. 18. s. 13. Even before this statute, such evidence * 
had been thought admissible from necessity. (7) 


(i) Gilb. £v. 114. 

{%) Bush V. Railing, Say. 189. 
Mead v. Robinson, Willes, 425. lle- 
M'ard V. Shipley, 4 East, lit. 

(3) R. V. Teasdale, 3 Esp. N. P. 

C. 68. 

(4) R. V. Luckup, Willes, 415. (c) 


(5) R. V. Johnson, Willes, 445. 
n.(f) 

1 ( 6 ) Sect. 7. 

(7) R. V. Carpenter, Show. 
47.; and see i Ventr. 3^1. Gilb. 
Ev. 113. 
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In an action by a party robbed against tbe Innulred, llu- 
mluibitiints of llie hundred may be witnesses Ibr tlie del'eiul- 
ants, by stat. 8 G. 2. c. r6. s. 15. Tlerore ibis act passed, 
they were not competent, becansL* any one ol’ tbem would 
have been liable to pay the debt, in case of judguient against 
tbe Imndred. (i) • 

In all case:' relative to the execution ot‘ tbe bigbway act, 
the surveyor of the parish or place is a competent witness- 
tbough part of bis salary may arise from forfeitures aiul [)e- 
nallics infliettd under tbe act. (?) And, on trials of ollenct"^ 
against tbe same act, tbe inhabitants of iIk pai l'll! or plaie 
are abo competent. (3) 

Where pecuniary penalties arc directed to be applitd to 
ibc use of the poor, or i’or tbe beuelit and exoneration ol 
the parish or other place, tbe inbabitajits are renderetl com¬ 
petent witnesses on the trial of the oflcnder, bv stat. 27 (i. 3. 
c. 29., provided the penalty indicted by the act of parliament 
does not exceed twenty pounds. {4) 

It has been lately provided by stat. 54 G. 3. c. 170. s. o - 
tbat no ijib.abitant of any district, parish, txe., who i'. ratetl. 
or ubo is maintained by the rates, or «bo liobls anv otiice in 
tbe ilialrict, shall be deemed on such account an incompeteni 
witness, for or against .such ilistrict, parish, 8:e., in :ni\ 
matter relating to such rates, or relating to tbe bouudary 
between such- district and any adjoining district, or to any 
order of removal to or Iroiu sucludistrict, or to the settlement 
.^^f any pauper in such district, or touching any bastards 
chargeable or likely to become chargeable to such district, or 
touching the recovery of any sum lor the charges or main¬ 
tenance of such bastard, or the election or appointment of 
any olficer, or the allowance of the account of any officei of 
such district. 

(t) R. V. Carpenter, a Show. 47. (3) Sect. 77., and sut. 30 O. 3. 

i Hale P. C. a8o. R. v. Kirdford, c. 22, s. 14. 

3 East, 561. (4) R. V. Davis, 6 T. R. 177. 

(t) Stat. 13 G. 3. c. 78. s. 69. 


Thifdl), 
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Thirdly, persons entitled to rewards on the conviction of 
offenders, whether the rewards are given by act of parliament, 
by proclamation, or by private persons, and persons entitled 
to the restitution of their property on the conviction of a 
t>’'ef, are ^mpetent to give evidence, (i) 

Fourthly, it is the constant practice to admit agents to be 
witnesses lor their principals, in order to prove contracts 
nuade by them on the part of the principal; and this is 
allowed from necessity, or leather for the sake of trade anti 
the common usage of business. Thus, a factor may prove a 
sale, though he is to receive a poundage on its amount (2), or 
what he has bargained for beyond a stated sum. (3) And 
every person who makes a contract for another, is an agent 
within the meaning of this rule. (4) So where the question 
was on the custom of a manor, whether a fine was due to the 
lord during his minority on the tenants’ admission, the 
>■ toward of the manor was allowed to give evidence for the 
lord, though it was objected to him, that he w'ould be entitled 
to a I’ee on lid mission, which he would lose, if the tenant were 
not admitted. (5) Fioemen arc sometiuK’s admitted as vvit- 
jK'sses from necessity, when they would otherwise be objec¬ 
tionable. A case of this kind is mentioned by Mr. Justice 
liiiilcr. (6) “ The question being whether the defendants 

had a right to be freemen, an alderman was permitted to 
prove that they were not freemen, because none but aldermen 
were privy to the transaction of the corporation in making 
{)ersons free; although it appeared, that there were commons 
belonging to the freemen.” ^ 

On the same principle of convenience, it is the common 
practice to admit servants and agents, without a release, to 
prove the payment or receipt of money, or the delivery ol 
gt)ods on behalf of their master or principal, though their 

(i)Rudd’s case, Leach Cr.C. 157, (4) % 11 . Blac. ^91. 

ij8. Ib. 353-a- Hawk. P. C. b. 2. (5) Ch.iinpian v. Atkinson, 3 Keb. 

C.46. s. 135. ^ QO. Kep. temp. Hard. 560. 

(1) Dixon V. Cooper, 3 Wils. 40. (6) R. v. Phipps and Archer, 

1 Atk. a48. Bull. N. P. 289, 

(3) Benjamin v. Porteus, a H. Bl. 

390. R. V. Phipps, Bull. N. P. a89. 

H i 


Per:,. 

c.it ti' 
re . 1 


evidence 
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evidence tends to discharge themselves. {0 Thus, if mone\ 
has been overpaid by a servant or paid by mistake, he is a 
competent witness in an action to recover it back. (2) But 
where a person has entered into a contract for the purchase 
of goods in his own name, it has been held that he is not a 
competent witness, in*an action for goods sold and delivered, 
to prove that he purchased them as the agent for the de¬ 
fendant. (3) If the agent is equally liable to either partjv 
and indifferent in point of interest, whichever way the verdict 
may be, he is clearly a competent w'itness on the general 
principle. (4) The practice of admitting servants without a 
release, to prove a delivery of goods, or the payment ot 
money, and the like, is for public convenience, “ for the sake 
of trade and the common usage of business.” (5) This suffi¬ 
ciently explains the principle, and at the same time shews the 
restrictions, to which the practice is subject. Where the 
act of the servant has been out of the ordinary course of his 
employment, and a mere breach of duty, the principle docs 
not apply: and it has therefore been ruled at Nisi Prius, that 
in such a case the servant is not a witness for^his master 
without a release. Thus in an action to recover back money, 
which had been intrusted to the plaintiff's servant for a 
special purpose, and paid by the servant in illegal insurances, 
he was considered incompetent without a release. (6) And in 
an action against the defendant for the negligence of liis 
servant, he is not competent to disprove the fact of his 
negligence (*7): for since the verdict might be given in evi¬ 
dence 


(1) By Holt C. J. in Theobald v. 
• . Tregott, 11 Mod. 46a. Bull. N. P- 
489. 4 T. R. 589, J90. Matthews 
V. Haydon, a Esp. N. P. C. 509. 
Spencer v. Golding, Peake N. P. C. 
Ja9. Adaois v. Davis, 3 Esp.N. P. 
C. 48. 

(а) Martin v. Howel, i Sira. 647. 
Barker v. Macrae, 3 Camph. 144. 

(3) M‘Braine v. Fortune, 3 Carapb. 

3 * 7 - 

(4) See ante, p. 54. 

(5) Bull. N. P. 489. 

(б) Corking v. Jarrard, i Campb. 
3 Jr. In Clarke v. Shee, Cowp. 199. 


Vhich was a similar case, a release 
was given. See anonymous case, 
I Salk. 489.; Bull. N. P. 39. 289. 
S. C.; and anonymous case, Bull. 
N. P. 490. These were actions by 
a master to recover property em¬ 
bezzled by his servant, and the ser¬ 
vant was admitted a witness to prove 
delivery to the defendant; but it 
does not appear whether the plaintiff 
gave a release. 

(7) Green v. New kiv. Company, 
4T. R. 589. Bird V. Thompson, 
1 Esp. N. P. C. 339. Miller v. Fal¬ 
coner, I Campb. 451. 6 Esp. N. P. 

C. 73 * 
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*Seet. 8.1 Of restoring the Competency, &^c. 

dence in an action by the defendant against the witness, as tiy 
the quantum of damages, the servant is directly interested to 
defeat the action, and does not come within the exception 
above specified. 


Sect. Vili¬ 
fy' the means by which the Competency of an interested Wit¬ 
ness may be restored. 

The last question that remains to be considered on this 
})urt of our subject, relates to the regular mode of making 
tiic objection to the competency of a witness, and to the 
means of restoring his competency. 

The rule formerly was that the objection ought to be made 
on the voire dire, and was not to be allowed after the exa- 
inination in chief. (i} But for the convenience of the court, 
and because the incompetency may not at first be suspected, 
a greater latitude has been allowed. And now, if it is dis¬ 
covered during any part of the trial that a witness is inte¬ 
rested, his evidence will be struck out. (2) 

A witness may be examined, on the voire dire, as to the 
contents of a will or deed or other written instrument, under 
which he is supposed to acquire an interest in the subject- 
matter of the suit. The general rule, which requires a notice 
to be given for the production of an instrument, before a 
witness can be allowed to speak to its contents, does not 
apply to such a case; for the opposite party may possibly be 
ignorant of the existence of the instrument, and cannot be* 
supposed to know that a particular witness would be called 
on the other side. 

When the objection arises from a witness’s answer on 
the voire dire, it may be likewise removed on the voire dire. 
Thus, where, in an action brought by a chartered coihpany, 

C. 73. And see KeightI/ v. Birch, (a) Turner v.Pearte, iT.R. 730, 
{Campb. 523'. Cuthbert V. Gost- Perigal v. Nicholson, i Wightwick,. 
ling, do. 515, 64, Howel v. Lock, aCampb. >4. 

(1) See Ld. Lovat’s case, 9 St. Tr. 

646. 

a witness, 
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a witness for the plaintiffs admitted on the voire dire, that he 
had been a fi'eeman of tJie company, but added that he was 
then disfranchised, Lord Kenyon ruled, that it was not neces¬ 
sary to prove the disfranchisement by the regular entry in the 
company’s books, and that the witness was competent. (i) And 
in a later case, on a (juestion of settlement, where the point 
for the consideration of the Court of King’s Bench was, 
whether a -witness produced by the appellants could be exa¬ 
mined, after having admitted in his examination on the voire 
dire, that he tvas the occupier of a cottage in the appellant 
tonnship, but that he had never been charged with or paid 
any public rate or tax in that township, the court held, that 
there was no ground for objecting to his testimony, and that 
if was not necessary for the appellants to produce the rate, 
in order to negative the rating. (2) 

Whatever interest a witness may have had, if he is di- 
. vested of it by release or payment or any other means, when 
he is ready to be sw'orn, there is no objection to his com¬ 
petency. Thus it is said “ to have been solemnly agreed b^-^ 
the judges, that where a person liad a legacy given him and 
did release it, he w\as a good witness to prove the will. (3)” * 

(i) Butchers’ Company v. Jones, (2) R. v. Gisburn, 15 East, 57. 

1 Esp. N. P. C. 162. Botham v. (3) Vin. Ah. tit. Evidence, 14. 

Swingler,Peake N. P.C. 218. i Esp. n. 53. cited byLd.Mansfield, i Burr. 
N. P. C. 164. S. C. See Corking v. 423. 

Jarrard, i Campb. 37. 


* Lord Chancellor Hardwickc established I he will of Lord Ailcsbury on 
similar proof, in the year 1748. (See i Burr. 427.) And in Wyndham v. 
Chetwynd (i Burr. 414.), where the subscribing witnesses were creditors of 
the testator, as their debts had been paid, they were admitted to prove tlie 
will. So in Doe dem, Hindson v. Kersey, (4 Burn. Ec. Law, 97.; three of the 
judges were of opinion, that a subscribing witness was restored to his com¬ 
petency, if all his interest had been released or extinguished at the time of 
the exatnination. Lee C. J., in Anstey v. Dowsing (2 Str. 1253.), and Ld. 
Camden C. J., in Doe on the demise of Hindson v. Kersey, were of opinion, 
that, if a subscribing witness was interested at the time of attestation^ no¬ 
thing ex post facto could give effect to his attestation. In the former of 
these cases, Mr. Justice Dennison differed from Lee C. J. on this point. 
(See 1 Durr. 427, 4»1^0 



iScct. 8.] of an inlercslcd Witness. lO^i 

On a trial for forgery, a release from the holder of a pro* . 
missory note to the supposed drawer, in whose name it _ 
forged, (there being no other name on the note to whom the 
drawer could be liable,) made him a competent witness to 
jirove the forgery of his hand-writing. (i) But a witness, by 
whom a bill of exchange purports to be indorsed, it not 
rendered competent by a release from the person, to whom 
the bill in (juestion had been uttered, but who had not given 
any value for it; for he has no interest in the bill, and the 
prisoner appearing to bo the holder, a release from any other 
person would not be effectual. (2) 

To restore the competency of a bankrupt, (who, from , 
being interested to increase the fund, cannot be admitted to , 
prove property in himself or a debt due to his estate) (3), 
it must be shewn, that he has obtained his certificate, and 
given to the assignees a release of his share in the surplus ’ 
and in the dividends. (4) If he gives a general release to his - 
assignees, it is sufficient; as it discharges him from receiving 
any sum of money from the assignees. (5) But no release 
can make the bankrupt a witness to prove Ins own act of 
bankruptcy. (6) And, after a second bankruptcy, he cannot 
be a witness to increase the fund, even with a certificate and 
release, unless he has paid fifteen shillings in the pound ; for, 
in the event of his not making that payment under the second 
commission, his future effects are liable. (7) A creditor, who 
releases his debt to the assignees, is competent to prove the. 
act of bankruptcy, although the action is brought by the 
Ii.-mknipt, who disputes ihe^commission (8); and a release to 
the assignees alone is sufficient. (9) 

A residuary legatee is not rendered a competent witness, 
m an action by an executor to recover a debt due to the 

(1) Akehurst’s case, i Leach Cr. (6) Field v. Curtis, a Sir. 829. 

178. Dr. Dodd’s case, ib. 184. See ante, p. 51. 

(2) R. V. Young, Wore. Lent (7) Byst. 5 G.a. c. 30. 3.0. Kcn- 

Ass. 1805. MS. net v.GreenwolIers, Peake N.P.C.3. 

(t) Sec ante, p. i;i. (8) Koopes v. Chapman, Peake 

(4) Ewens V. Gold, Hull.N. P. N. P. C. 19. 
i.v (9) Ambrose v. Cleudon, Rep. 

(5 ) Nares v. Saxby, cited a T.R. temp, H.trd. 267. 

597. Scott V. Lifford, i Campb. 247. 

H d 
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testator, by releasing all claim to the debt in question; for if 
the plaintiff fail in the suit, although he would not be liable for 
costs to the opposite side, he must pay costs to his own 
attorney. The executor would be entitled to the allowance 
of these costs out of the estate, the action being brought bond 
fde; and thus, independently of the debt to be recovered, 
the residue would be diminished. The witness, therefore, has 
still an interest to suppport the action, and can only be rendered 
competent to give evidence for the plaintiff, by releasing the 
residue, or by a release of the costs of the action from the 
attorney. (i) 

^ When a witness is objected to as the member of a cor- 
jioration, whose interests are in question, his competency may 
restored either by his resignation, (which will be efiectual 
^ven by parol, provided that it has been'accepted, and another 
■ person elected in his place) (2), or by disfranchisement. The 
method of disfranchisement is said to be by an information in 
the nature of a quo warranto against" the member, who then 
confesses the information, and upon that there is judgment 
of disfranchisement. (3) This judgment must be such as 
cannot be avoided: for if it appears that the witness can 
avoid the judgment for irregularity, (as when he had never 
been summoned, and knew nothing of his disfranchisement,) 
he is not competent. (4) 

A release is in some cases unnecessary. And the witness 
though interested will be admitted without a release. 

I. As, first, where the witness offers to surrender or release 
his interest,,and does all in his power to clear away every 
objection to his testimony, but the other party refuses to 
accept it, in that case the evidence of the witness may be 
received. (5) Or if the party, on whose side the witness is 

(I) Baker v. Tyrwhitt, 4 Campb. (3 ) The case of the Mayor, &c. 

ay. of Colchester, 1 P. Wms. 395. n. 

(a) R. V. Mayor, &c. of Rippon, (4) Brown v. Corp. of London, 
a Salk. 4J2. Com. Dig. lit. Fran* ii Mod. 

chise, (F. 30.) (5) Goodtitle dem.Fowlerv.WeI* 

ford, I Doug. 139. 3 T. R. 35. 

interested. 
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interested, makes an offer to remove all interest, and ilie 
witness refuses, that will not deprive the party of his testimony. 

In the case of Anstey v. Dowsing (i), indeed, Lee J. ex¬ 
pressed an opinion that a legatee was not competent to prove 
the due execution of the will, although payment of the 
legacy was tendered to him, which tender he refused. But 
the ground of this opinion was, that, even if he had accepted 
the legacy, he still would have been incompetent, as having 
been interested at the time of attestation; a point, on which 
there has been some difference of opinion, but the greatest 
authorities are in support of the contrary proposition, namely, 
that the payment of the legacy would restore the competency 
of the witness. 

2. If a witness has acquired an interest in the subject- 
matter, for the mere purpose of depriving a party to the suit 
of the benefit of his testimony, this ought not to exclude him 
from giving evidence. It was ruled by Lord Holt in the 
case of Barlow v. Vowel (2), that if a man be a witness of a 
wager, and afterwards bet himself this shall not be a reason 
to except against his being sworn to prove the wager. And 
Irom analogy to this case. Lord Kenyon and Mr. Justice 
Ashhurst were of opinion in the case of Bent v. Baker (3), 
(where, in an action on a policy of insurance, the broker was 
called as witness for the defendant, but rejected, because he 
had underwritten the policy after the defendant,) that, even if 
it were true in general, that one underwriter could not be a 
witness for another, yet the witness ought to have been ad¬ 
mitted in that case, as the defendant had acquired an interest 
in his testimony before the witness had signed the policy. And . 
they laid down as a general principle, deducible firom the case 
of Barlow v. Vowel, that where a person makes himself a 
party in interest after a plaintiff or defendant has an in¬ 
terest in his testimony, he may not by this deprive the 
plaintiff or defendant of his testimony. However it appears 
to be rather doubtful, whether this proposition is not expressed 

(1) a Str. 1453. See ante, p. 102. Williams, 3 Lev. 152. and Cowp. 

(a) Skin. 586. Sec Rescous v. 736. 

(0 jT.R. 27. 

in 
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in too liu’gc anti general tei’ins. Whether a witness is in¬ 
competent on account of interest, must depend rather on the 
nature of the interest than upon the time of acquiring it. 
The question on the voire dire is, whether he is interested at 
the time of his examination. If he is directly interested at 
that time, he is not a competent witness in general without a 
release, and it seems to be no answer to the objection, to 
shew that he has become interested only since the commence¬ 
ment of the action, or since the time of his being acquaintctl 
with the fact, which he is called to prove. If, for example, 
the question is on a customary right of common, a witness 
will be incompetent, who admits upon the voire dire that he 
is in the occupation of a messuage, and that he claims a 
similar right of common as annexed to his tenement: and it 
cannot be material whether he has been in possession for a 
number of years, or had the tenement only just before llie 
trial of the cause. In cither case he appears to be efinally 
incompetent; yet in the latter it may be said, that he ac¬ 
quired his interest, after the party had become interested in his 
testimony. Tlius, in the late case of Forester v. Figou (i), 
where the defendant in an action on a policy of insurance 
called another underwriter to prove the jiolicv void on ac¬ 
count of a misrepresentation of the nature of the risk, and 
upon the voire dire the witness stated, “ that he had paid the 
loss to the plaintiff upon an understanding that he was to be 
I'cpaid in the event of this action failing, and that he had 
since received a letter from the plaintiff promising to return 
the money in that event,” an objection being taken to his 
competency, the point was arguejl on the other side upon (he 
• authority of Barlow v. Vowel, but the witness was consiticred lo 
be incompetent and rejected; for although the witness would not 
be disqualified by any agreement fraudulently entered into be- 
tw'een him and the plaintiff for the purpose of taking off his 
testimony, yet on the other hand the pendency of a suit could 
not prevent third persons from transacting business bond fide 
with one of the parties; and if an interest in the event of 
♦ he suit is thereby acquired, the general consequence of law 

( 1) J Mault Sclv. 9.; Cantph- S. Ct 
j ; 
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must follow that the person so interested cannot he examined 
as a witness for that party, from whose success he will neces¬ 
sarily derive an advantage. A motion was afterwards made 
for a new trial on account of the rejection of this witness, as 
well as of another also, who was similarly situated ; and 
a new trial was granted lor the purpose of ascertaining more 
particularly the precise time, when the undertaking w'as made 
to the witnesses; but the court added, that if a person, who 
is under no obligation to become a witness for either of the 
parties to a suit, choose to pay his debt beforehand, upon a 
condition that is to be determined by the event of the suit, 
he becomes as much interested in the event, as if he were a 
party to a consolidation rule. With respect to the case oi' 
Barlow v. Vowel, which was much cited in this case of 
Porestcr v. Pigou, the Court considered the point as having 
been there determined on the ground of fraud. 

Lord Raymond in the case of the King v. Fox (i) ad¬ 
mitted the prosecutor to be a witness, although he had laid a 
wager, that he should convict the defendant: and the reason 
seems to be, not because the witness had made the wager at 
a time when public justice became interested in his testimony, 
but because it would be against public policy to allow a 
witness by any such gratuitous act to exclude himself from 
giving evidence; and there seems to be another reason for 
admitting the witness, since the wager would now probably 
be considered absolutely void, as tending to produce an im¬ 
proper bias on the mind of the witness, and' therefore as 
flirectly prejudicial to the administration of justice. 

3. When the witness must be answerable to one or the 
other of the parties, and the event of the suit determines only, 
to which, he may be examined by either of them without a 
release. Thus in an action of assumpsit for money paid to 
the use of the defendants, who were ship-owners. Lord Kenyon 
admitted the captain to prove, that he had received the money 
from the plaintiff for the defendant’s use; for he stood indif- 


(i) iStr.652. 


ferent 
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ferent between the parties, and he was equally answerable, 
whichever way the verdict might go. (i) 

(i) Evans v. Williams, 7T. R,48i. n.(f), and see anfe, p.54* o” this 
subject. 


CHAP. VI. 

Of the Admissibility of Counsel or Solicitor, 

objections to the competency of a witness, which have 
been considered in the four preceding chapters, arc of a 
nature to exclude him from giving any kind of evidence. 
One other objection still remains to be considered; not an 
objection to his competency, but to particular evidence, which 
he may be called upon to disclose. This is founded on the 
professional confidence, which a client reposes in his counsel, 
attorney, or solicitor, and which courts of justice ever hold to 
fhe inviolable. (i) Confidential communications between at- 
torney and client are not to be revealed at any period of time 
—not in an action between third persons—nor after the pro¬ 
ceeding, to which they referred, is at an end—nor after the 
dismissal of the attorney. (2) The privilege of not being ex¬ 
amined to such points, as were communicated to the attorney 
while engaged in his professional capacity, is the privilege of 
the client, not of the attorney; and it never ceases. “ It is 
not sufficient to say, the cause is at an end; the mouth of such 
a person is shut for ever.” (3) But this privilege of the client, 
is confined to such communications as are made with refer¬ 
ence to professional business during the relation of attorney 
and client. A person by profession an attorney, but not em¬ 
ployed as attorney in the particular businc.ss, which is the 
subject of enquiry, is not within the rule, although he may 
have been consulted confidentially. (4) If the party waives 
his privilege, the witness may of course be examined. 

(1) Lord Ssw attd Seale’s case, .578. Gainsford v. Grammar, 4 
leMod. 40. Btm.K. P. 2S4. Cuts Campb. to. 

V. Pickering, i Ventr. 197. ( 3 ) Py Puller J. 4 T. R. 759. 

(2) Wilson V. Rastall, 4 T. R. (4) Wilson v. Rastall, 4 T. R, 
759, 760. R. V. Withers, 2 Campb. 753. 760. 

A per- 
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A person, who acts as interpreter between an attorney and 
his client, stands precisely in the same situation as the attorney 
himself; he is considered as the organ of the attorney, and is 
under the same conditions of secresy. (i) But it has been 
ruled at Nisi Priiis, that a person, who was consulted confi¬ 
dentially on the supposition of his being an attorney, when in 
fact he was not one, is compellable to answer. (2) And pro¬ 
positions, which the attorney of one party has been profession¬ 
ally intrusted to make to the adverse party, though they are 
not to be disclosed by the attorney himself, may yet be proved 
by another witness, who heard him deliver them. (3) 

This privilege extends to the three enumerated cases of 
counsel, solicitor, and attorney; but it is confined to those 
cases alone. There are indeed cases, said Mr. Justice Buller 
in the case of Wilson and Rastall, to which It is much to be 
lamented that the law of privilege is not extended ; those, in 
w'hich medical persons are obliged to disclose the information, 
which they have acquired by attending in their professional 
characters. (4) This point was much considered in the 
Duchess of Kingston’s case, where Sir C. Hawkins, who had 
attended the duchess as a medical man, was compelled to dis¬ 
close what had been committed to him in confidence. In a 
late case at Nisi Prius, where a clerk to the commissioners of 
the property-tax was called to prove the defendant a collector, 
and refused to give evidence, on the ground of his having 
taken an oath of office, not to disclose w'hat he should learn 
as clerk respecting the property-tax, except with the consent 
of the commissioners or by fqrce of an act of parliament, the 
Court held that this oath would not exempt the witness, and 
that it must be construed, as containing an implied exception 
of the evidence, which he might be called to give in courts of 
justice in obedience to the writ of subpoena. (5) In an early 
case (6), indeed, where the defendant pleaded to an action of 

(i) Du Barrc v. Livette, Peake (4) 4 T. R. 759. See also R. v. 
N.P. C. 78. cited by Lord Kenyon Sparkes, cited in Peake N. P. C. 
in 4 T. R. 7 j$. 77, Du BarrS v. Livette. 

(a) Fountain v. Young, 6 Esp. N. (5) Lee q. t. v. Birrell, 3 Canipb. 

is) Gainsford v. Grammar, a (6) Bull. N.P iR.j. 

Campb. 10. 

d('bt 
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debt on bond the statute against buying and selling of ofliccs, 
and called a witness to show on what occasion the bond was 
mven. Lord Holt is said to have refused his evidence, because 
it appeared, that he was privately intrusted to niaki' the bar¬ 
gain and to keep it secret. But the principle and authority 
of this case seem to have been overruled by that of Wilson 
v. Rastall, and the later decisions on this subject. 


The attorney of a [)arty in the cause may be examined like 
any other witness, where he knew' the fact before the retainer, 
that is, before he was addressed in his professional charac¬ 
ter (i); or, where he has made himself a party to the trans¬ 
action (2); or, where he is questioned to a collateral fact 
Within his own knowledge, or to a fact which he might have 
known without being intrusted as attorney in the cause. (3) 
Thus, if he is a subscribing witness to a deed, he may be ex¬ 
amined concerning the c.xecution. (ij) So, if there he a ques¬ 
tion about an erasure in a deed or will, he may bo asked, 
whether he. had ever seen the instrument in any other state, 
for it is a fact within his own knowledge; but he ought not to 
be permitted to disclose any confessions, which his client may 
have made to him on the subject. (5) So, if an attorney 
were present, when his client was sw'orn to an answer in 
chancery, he might be a witness on an indictment for {)erjury, 
to prove the fact of taking the oath, which is a fact not pecu¬ 
liarly within his knowledge as an attorney, and not committed 
to him in secresy. ( 6 ) So, the attorney of one of the parties 
may be examined as to the contents of a written notice, which 
had been received by him in thcc.’ourse of the cause calling 
upon him to produce papers. (7) 


(i) Cuts V. Pickering, i Ventr. 
J97. Lord Say and Scale’s case, 
10Mod. 40.; Bull. N. P. 284. S. C. 
4T. R. 759. 

(») Dufiin V. Smith, Peake N. 
P. -C. 108. Robson V. Kemp, 5 Esp. 
N,P. C.ja. Cowp. 845. 

(3) Bull. N. P. *84. Bjr Lord 
Mansfield C. J. in Duchess of King- 
.ton’s case, ii St.Tr. *53. 


(4) Doe dem. Jupp V. Andrews, 
Cowp. 846. Robson v. Kemp, 4 Esp. 
N. P. C. ajj. j 5 Esp. N. P. C. rj, 

S.C. 

(5) Bull.N.P. 284. iVcntr.197. 

(6) Bull. N. P. 284. By Lord 
Mansfield C. J. in Cowp. 846. R. v. 
Watkinson, aStr. 113a. contra; but 
the reporter makes a quaere. 

(7) Spenceley v. Schullenberg, 
7 East, 357. 


On 
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On the same principle, in an action of debt upon u bond, 
tlie plaintiff’s attorney was admitted by Lord Kenyon lo 
prove, that the bond had been given on an usurious consider¬ 
ation. (i) And, where a person, (who had brought an action 
on a promissory note, which was afterwards compromised by 
the defendant,) had informed tlic attorney after the com})ro- 
misc, that there never had been any consideration f<n- the 
note, the Court of King’s Bench held that tlic attorney was 
compellable to disclose that circumstance, in an action brought 
to recover back the money. (2) The communication, said 
Lorti Kenyon, was not here made in contemplation of a suit. 
On the contrary, the purpose in view liad been already ob- 
taineil; and what was said by the client was froin exultation, 
ui having before deceived his attorney as well as his adver- 
.sar\. 

(i) Duffiti V. Sinitli, Peake N, P. (2) Cobden v. Kendrick, 4 T- R. 
C. 108. 432. 


CHAP. VIJ. 

O/'certam general Rules of Evidence, 

J F no objection is made to the competency of a witness, and 
ho is allowed to give evidence, the next question is, what 
evidence ought to be given; and in what manner is the witness 
t(» be examined. It wall, therefore, now be necessary to en- 
ijuire into certain general-rules, which have been establishetl, 
lor the purpose of directing the testimony of witnesses, and 
lor the more effectual attainment of the ends of justice. The 
cemsideration of these rules will form the subject of the present 
chapter; and in the next chapter some enquiry will be made 
into the mode of examining witnesses. 

The order, in which it is proposed to consider the subject, 
is the following: 

First, Of tiic number of witnesses tor the proof of a fact ; 

Secondly, Of the nuUirc of presumptive evidence; 

Thirdly, 
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Thirdly, That evidence is to be confined to the points in 
issue; 

Fourthly, That the affirmative of the issue is to be 
proved; 

f 

Fifthly, That the substance only of the issue need be 
proved; 

Sixthly, That the best evidence is to be given, M’hich tlu 
nature of the case admits; 

Lastly, That hearsay evidence is not admissible. 


Sect. I. 

Of I he Numher of Witnesses^ for the Proof of a Fact. 

The general rule at common law is, that a single witncs.s, 
if credible, is sufficient for the proof of any fact; in whicli 
respect the law of England differs from the civil law, where one 
of the maxims is, “ unius responsio non omnino audiatur.” 
Lord Coke, indeed, has said in his Commentary (i), that 
“ when a trial is by witnesses, as in the case of the challenge 
of a juror or summons of a tenant, the affirmation ought to 
be proved by two or more witnesses, but, where the trial is 
by verdict, there the judgment is not given upon witnesses, but 
upon the verdict, and upon such evidence as is given to the 
jury they find their verdict.” But this distinction has been 
denied by Lord Holt (2), and the doctrine is said not to be 
warranted by the authorities cited in its support. By our 
law, however, the testimony of a single witness will not bo 
sufficient in a few particular cases. 

First, On an Indictment for perjury, the evidence of one 
witness is not sufficient to convict the defendant; because then 
there would only be one oath against another. “ To convict 
a man of perjury,” said C. J. Parker, in the case of the Queen 

(i) Co. Lit, 6. b. (2) Shotter v. Friend, Carth. 144. 


v. Mils- 
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V. Muscot (i), “ there'must be strong and clear evidence, and 
more numerous than the evidence given for the defendant.” 
It docs not appear to have been laid down, that iivo voitnesses 
are necessary to disprove the fact sworn to by the defendant; 
nor does that seem to be absolutely requisite. But, at least, 
one witness is not sufficient; and, in addition to his testimony, 
some other independent evidence ought to be adduced. 

Secondly, It was enacted, for the security of the subject, by 
stat. I Ed. 6 . c. 12. s. 22., that “ No person shall be indicted, 
arraigned, condemned, or convicted for any offence of treason, 
petit treason, misprision of treason, unless the offender be ac¬ 
cused by two sufficient and lawful witnesses, or willingly 
without violence confess the same.” By the common law one 
witness would have been sufficient on the trial of those of¬ 
fences; and this is the fu st act of the legislature, where two 
witnesses are required. A similar provision is contained in 
the stat. 5, 6 Ed. 5 . c. 11. s. I2., which enacts, that “ No per¬ 
son shall be indicted, arraigned, condemned, convicted, or 
attainted for any of the treasons or offences in that act men¬ 
tioned, or for any treasons which then were or hereafter might 
be, unless the offender should be accused by two lawful ac¬ 
cusers, who at the time of the arraignment should be brought, 
Scc.f unless the party arraigned should willingly without vio¬ 
lence confess the same.” So that two witnesses would at that 
time have been necessary in treasons relating to the coin of 
the kingdom, as well as in other kinds of treason. But an 
alteration in this respect was made by the stat. i, 2 Ph. & 
Mary, c. lo. s. 12., and i, 2 JPh. & Mary, c. ii. s. 3., which 
provided, that “ in all cases of high treason concerning the 
current coin, or for counterfeiting the king’s signet, privy 
seal, and great seal, or sign manual, and on trials for bringing 
counterfeit coin into the realm, or for any offence concerning 
the impairing, counterfeiting, or forging the current coin, the 
prisoners should be tried by the same evidence, as they Were 
before the reign of Edward the Sixth.” (2) In these cases, 
therefore, a single witness will now be sufficient; and it has 

(t) 10 Mod. 19,^. 8, 9 W. 3. r.i6. f. 7., and stat. 

(z) The like provision in statute c. 53. s. 3. 


In case of 
treason. 
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been agreed by all the Judges, that these statutes extend to. all 
offences, touching the impairing of the coin, which should 
afterwards be made treason, (i) The 8tat7, 8 W. 3. c. 3., 
which relates only to such treasons as induce corruption of_ 
blood, enacts in the second section, that “ No person shall be 
tried or attainted of that species of high treason, or of mispri¬ 
sion of such treason, but by the oaths and testimony of two- 
lawful witnesses, either both of them to the same overt act, or 
one of them to one, and the other of them to another overt 
act of the same treason; unless the party indicted and tried 
shall willingly without violence in open court confess the 
same (2), or shall stand mute, or refuse to plead, or in cases 
of high treason shall peremptorily challenge above the number 
of thirty-five of the jury." And by the 4th section it is 
enacted, “ If two or more distinct treasons of divers heads or 
kinds are alleged in one indictment, one witness produced t« 
prove one of the said treasons, and another witness to prove 
another of the said treasons, shall not be deemed to be two 
witnesses to the same treason within the meaning of this act." 
Long before this act of the 7th and 8th of William, it had 
been resolved at a conference among the Judges, prepara¬ 
tory to the trial of the Regicides (3), that one witness to prove 
one act tending to the compassing of the king’s death, and an¬ 
other witness to prove another act tending to the same end, 
were sufficient, and - that there need not be two witnesses to 
prove every overt act tending to the compassing of the king’s 
death. And at the trial of Lord Stafford (4), all the Judges 
present ■ delivered their opinions upoi\ the same point, and 
declared that one witness to ^ne overt act, and another to 
another overt act of the same species of treason, are two 
sufficient witnesses within the statutes; and the reason given 
was, because otherwise it would be a most difficult thing and al¬ 
most impossible to convict any one of high treason for compass¬ 
ing the death of the king, for such compassings are seldom acted 
in the presence of two witnesses at one time present. From that 
time the rule was considered as completely settled, and on 

(1) Gahagan’s case, i Leach Cr, (3) Kelyng, 9. * 

C. 50. i East P. C. 129. S. C. (4) Sir T. Raym. 407.. 

(2) As to this clause, see ante, 
p.89. 
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many occasions before tlie act of tlic 7th of William, it was 
strictly followed. (I) Some alteration has been since made; 
and ill the worst species of high treason the principle and 
mode of proceeding at common law are now restored. The 
stat. 39, 40 G. 3. c. 93. enacts, that in all cases of high 
treason, when the overt act alleged in the indictment is the 
assassination of the king or any direct attempt against his 
life, or against his person, the prisoner shall be tried accord¬ 
ing to the same order of trial and upon the like evidence, as 
if he stood charged with murder.” A conviction, therefore, 
in such a case may proceed on the testimony of * single 
witness. 

The language of the statutes of Edward 6 . is, that ‘‘ the 
olfenders are to be accused by two witnesses,” that is, two 
witnesses arc required to prove the offence or overt act of 
treason; and the stat. of W.3. expressly confines itself to 
the proof of the overt acts. With respect to all other acts, 
therefore, which arc merely collateral and not conducive to 
the proof of the overt acts, the rule of common law is not 
altered, and one witness is still sufficient. (2) 


Thirdly, It is an established principle in courts of equity, courts of 
that, on a bill praying reliefi when the facts charged by the 
plaintiff^ as the ground for obtaining a deci’ec, arc proved only 
by a single witness, and are clearly and positively denied by 
the answer of the defendant; the Court will not grant a de¬ 
cree against the defendant. (3) But where the evidence pro¬ 
duced by the plaintiff is so faf supported and corroborated by 
proof of concurring circumstances, as to out\^eigh the denial ' 
in the defendant’s answer (4), (abstracting from the mind, that 
the evidence on the part of the plaintiff comes from a (Jisin- 
tereslcd witness (5),) the former rule will not apply; .and the 

(1) Sm Post. 936. and Sir W. (4) Walton v. Hobbs, 3 Atk. 19. 

Parkyns s case, 4 St. Tr. 650, 651. Janson v. Rany, ib. 140. Pcinber v. 

(9) Smith’s case. Post. 943. Mathers, 1 Bro.Ch. Ca. 53. Toole 

(3) L Neve ❖. L’Neve, i Ves. 64. v. Medllcott, i Ball & Bcntty, 40,;. 

66. 3 Atk. 646. S. C, I Ves. 97. Biddutph v. St. John, 3 S'^ho, .“k Let, 

135. 3 Ve 8 .jun. 343. East India 531. 

Comp. V. Donald, 9 Ves. 289, 383. 0 ) 9 Ves. 983. 

j 2 
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evidence of a single witness, so strengthened and confirmed, 
will enable the Court to decree against the answer. And 
there are many cases, in which the Court has granted a decree 
against the defendant on the testimony of a single witness, 
when his testimony has not been clearly and positively con¬ 
tradicted by the answer. (i) 

In eccie.int- By thc civil law, as was before observed, two witnesses arc 
ica couiu. jjjg proof of a fact; and such is the rule in eccle¬ 

siastical courts, whose practice is founded upon that law. But 
even in those courts, if a m.atter cognizable at common law’ 
arises incidentally in an ecclesiastical suit, (as, where a revo¬ 
cation of a will is pleaded, or payment of a legacy, or plene 
administravit, and the like,) thc proof ought to be according 
to the principles and courts of thc common law; and il they 
disallow the plea, because it is proved only by a single wit¬ 
ness, they may be controlled by a prohibition. (2) 

Sect. II. 

Of the Nature of Presumptive Evidence. 

Evidence consists either of positive or of presumptive proof. 
The proof is positive, when a witness speaks directly to a fact 
from his own immediate knowledge; and presumptive, when 
the fact itself is not proved by direct testimony, but is to be 
inferred from circumstances, which either necessarily or usually 
attend such facts. (3) It is obvious, therefore, that a presump¬ 
tion is more or less likely to be frue, according as it is more or 
less probable, that the circumstances would not have existed, 
unless the fact, which is inferred from them, had also existed; 
and that a presumption can only be relied on, until the con¬ 
trary is actually proved. In order to raise a presumption, it 
cannot be necessary to confine the evidence to such circum¬ 
stances alone, as could not have happened, unless they had 

(1) 3 Atk. 650. iVes, 66. 97, Carth. 142. i Ld. Ray. 221. Cowp. 

jaVcs.So.- 3 Ves. & Beam. 59. 424. Com. Dig. tit. Prohibition, 

(2) Sir W. Juxon v. Lord Byron, (F. 13.) and (O. 23.) 
a Lev. 64. Richardson V. Dibborow, (3) Glib. F,v. 142. 

I Ventr. 291. Shottcr v. Friend, 

hccu 
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been also attended by the alleged fact,—for that in effect 
would be to require in all cases evidence amounting to positive 
proof; — but it will be sufficient to prove those circumstances, 
which usually attend the fact. If the circumstantial evidence 
be such, as may afford a fair and reasonable presumption of 
the facts to be tried, it is to be receivePl and left to the consi¬ 
deration of the jury, to whom alone it belongs to determine 
upon the precise force and effect of the circumstances proved, 
and whether they are sufficiently satisfactory and convincing 
to warrant them in finding the fact in issue. (i) However, 
for the purpose of trying the w'eight and effect of such pre¬ 
sumptive proofs, it will often be of the utmost consequence to 
consider, whether any other fact happened, which might have 
been attended bv the same circumstances, and with which of 
the facts they are most consistent. 

It has been very justly observed (2), that when the proofs 
are dependent on each other, or when all the proofs are 
dependent upon one, the number of proofs neither increase 
nor diminish the probability of the fact; for the force of the 
whole is not greater than the force of that on which tliey 
depend; and if this fails, they all fall to the ground. But 
when the proofs are distinct and independent of each other, 
the probability of the fact increases in proportion to the num¬ 
ber of the proofs; for the falsehood of one does not diminish 
the veracity of another. 

The fact of the birth of a child during a lawful marriage is 
prima facie evidence of its legitimacy. Formerly the rule was 
so strict, that children were presumed to be legitimate, unless 
the husband had been out of the kingdom during the whole 
time of gestation; but this doctrine has been long exploded. 
The general principle, to be deduced from tlve authorities on 
this subject, as it was laid down and confirmed by the case of 
the King v. Lufte (3), appears to be this, that where there are 
circumstances, which shew an impossibility that the husband 
could be the father, whether arising from his being under the 
age of puberty, or from his labouring imder disability occa- 

(i) 2 H. 61.397. 8 Ea$t, 193. 3o6. 

(3) Beccaria, ch, xiv. 

I .‘i 
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sioned by natural infirmity, or from the length of time elapsed 
since his death, or from his continued absence, the presump¬ 
tion is at an end, and the child will be deemed illegitimate. 
In an earlier case (i), the Court of King’s Bench held, that 
there was no necessity to prove the impossibility, if the other 
circumstances of the rcase tended strongly to repel the pre¬ 
sumption of access. And this point has been since established 
by the opinion of the Judges in the case of the Banbury claim 
of peerage (2), in which it was held, that, where the husband 
and wife arc not proved to be impotent, and liavc had oppor¬ 
tunity of access to each other during the period, in which a 
child could be begotten and born in the course of nature, the 
presumption of legitimacy, arising from tlie birth of the child 
during wedlock, may be rebutted by circumstances inducing a 
contrary presumption : and the fact of non-access (that is, the 
non-existence of sexual intercourse,) as well as the fact ofim- 
potency, may always be lawfully proved by means of such 
legal evidence, as is strictly admissible in every other case, 
where a physical fact is to be proved. It has been held, that, 
in the case of a divorce d rnensci et thoroy a child born after 
such a separation is presumed to be illegitimate (3); in this 
case, therefore, the party, who asserts the chilli’s legitimacy, 
will have to prove access. 

Pr. Ev. of A receipt for rent due on a certain day is strong pre¬ 
payment. gumptive evidence, that the former rents have been regularly 
* paid down to that time. But it is only presumptive evidence; 
and the other party will be allowed to prove the contrary. 

If a man give a receipt for the last rent,” says Ch. B. Gil¬ 
bert (4), “ the former is presumed to be paid, because he is 
• • supposed first to receive and take in the debts of the longest 
standing; especially, if the receipt be in full of all demands, 
. then it is plain there were no debts standing out; and if this 

(1) Goodright dem.Thompson V. v. Mair, i Campb. 53a.; Pe Ga- 
Saul, 4 T. R. 356. minde v. Pigoii, aTaunt. 246., which 

(a^ aSelw. N.P. 681. MS. two last cases shew, that an admis- 
(3; Parishes of St. George v. St. sion of the receipt of the premium, 
Margaret, i Salh. la^. in a policy of insurance, is conclusive 

(4) Gilb.Ev. 14a. See Alncr v. evidence of the payment, as between 
George, 1 Campb. 39 a. Stratton v. the assured and the underwriter. 
Rastall, aT*R. 36 < 5 . And Dalzell 
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be under hand and seal, the presumption is so strong, that the 
law admits of no proof to the contrary.” So, in an action for 
work and labour done for the defendant, proof that the plain¬ 
tiff and other workmen, who were employed by the defendant, 
came regularly to receive their wages from the defendant, 
whose practice was to pay every week*, and that the plaintiff 
liad not been heard to complain of non-payment, would be 
presumptive evidence of payment to meet a stale demand, (i) 

So in the case of a bond, which has been suffered to lie 
dormant for 20 years, payment may be presumed. Forbear¬ 
ance for so long a time unexplained is a circumstance, from 
which the jury may and ought to infer, that the bond has 
been satisfied. (2) It has been sometimes said, that payment 
may be presumed even within that time (3); but this is to be 
understood with reference only to those cases, where there has 
been some other evidence to raise such a presumption, as, the 
settling of an account in the intermediate time, without no¬ 
ticing any demand upon the bond. (4) However, the pre¬ 
sumption arising after such a lapse of time may be repelled by 
proof of the defendants’ recent admission of the debt; or b}' 
proof of the payment of interest within 20 years, which is an 
acknowledgment that the principal sum was not then dis¬ 
charged (5); or the presumption maybe answered by proof 
of other circumstances, explaining satisfactorily why an earlier 
demand has not been made. (6} 

With respect to the proof of the payment of interest, in or¬ 
der to repel such a presumption, it may be proved by shewing 
an indorsement to that effect in the hand-writing of the obli¬ 
gor, or made by his direction; or, by an indorsement in the 
liand-writing of the obligee, provided it appears by extrinsic 
evidence, that the indorsement was made within 20 years after 
the money was payable, that is, at a time when it was against the 
interest of the obligee to make such a written acknowledgment, 

(1) Lucas V. Novosilicneki, i £sp. (?) 1T. R. a 70. 

N. P. C. 396. (6) As in Newman v. Newman, 

(z) 6 Mod. 4 Burr. 1963. i Starkie, 101. ,where the obligee had 

Oswald V. Legh, 1T. R. Z70. resided abroad for the List twenty 

(3) I Burr. 434. Cowp. 109. years, 

(4) I T.R. Z71, Z7Z. 4 Burr, 

1963. Colsel V. Budd, xCampb. zy. 
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iiulcss) the fact were true. This point, respecting an indorse¬ 
ment by the obligee, was determined in the case of Searle 
V. Lord Barrington (i), in an action by the administrator 
of an obligee against the administrator of the obligor. 
The defendant pleaded solvit ad diem, and insisted on the 
length of time as presumptive evidence, that the money 
had been paid; in answer to this, the plaintiff offered in evi¬ 
dence an indorsement in the hand-writing of the obligee, who 
died about 13 years after the date of the bond, this indorse¬ 
ment stating that interest had been paid 10 years after the 
date; and after much argument it was at length determined, 
on a writ of error, that the evidence was admissible. It is 
not very easy to perceive the principle upon which this deci¬ 
sion was founded. No reason is given for the admissibility 
of the evidence in Lord Raymond’s report. According to 
the report in Strange, the three .Tudges of the Court of King’s 
Bench, who differed in opinion from the Chief Justice on the 
first trial, held that the indorsement ought to have been left 
to the jury, “ because the jury might have reason to believe, 
“ that it was done with the privity of the obligor, and the con- 

slant practice is for the obligee to indorse the payment of 
“ interest; and that for the sake of the obligor, who is safer 
“ by such an indorsement, than by taking a loose receipt.” 
It appears indeed to be certain, that if extrinsic evidence had 
been produced, shewing the indorsement to have been made 
with the privity of the obligor, such evidence would have 
made it clearly admissible as in effect the obligor’s indorse¬ 
ment ; but perhaps it may deserve consideration, whether 
such extrinsic evidence was not previously necessary, before 
the indorsement could be receivedMn evidence; for the objcc- 
‘ fion against receiving the indorsement of the obligee, which 
the Chief Justice on the first trial thought decisive, was this, 
that the indorsement being in the hand-writing of the obligee, 
who had the bond in his custody, and might enter what he 
pleased upon it, could not be evidence for him nor for his ad- 

(1) a Str. 8z6.; a Ld, Ray. 1370. ceptions was tendered and signed. 
S. C. Pratt C. J. rejected the evi- On writ of error in the Exchequer* 
dence on the trial j but the other chamber, five Judges thought it ad¬ 
judges of K. B. held it to be admis- missible, and two Judges were of the 
fiible. On a second trial, many years contrary opinion. This judgment 
after, Lord Raymond C. J. received was afterwards afllrmed in the House 
the evidence; on which a- hill of ex- of Lords. 
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ministrator, though it would have been good evidence against 
him. The general principle certainly is, that a person cannot 
make evidence for himself; what he says or writes for himself 
cannot be evidence in support of his right, and consequently 
cannot be evidence for his representative claiming in his right 
or place; what a party has said or dbne may be evidence 
against himself, but it can only be admitted to restrain, not 
to advance his interest. (i) And although there are a variety 
of cases, in which written entries by deceased persons against 
their interest have bpen admitted as evidence of the fact there 
stated, (as will appear afterwards in treating of the subject of 
hearsay,) it is to be observed, that in those cases the entries 
were given in evidence, not in favour of the persons who 
had made them, nor for their representatives, but were pro¬ 
duced on the part of third persons, who had no concern what¬ 
ever in making them. Lord Chancellor Hardwickc in one of 
his judgments has made some observations on this case of 
Searle v. Lord Barrington (2); he laid down the general 
principle as above stated, and then added, “ As to the case of 
“ indorsements by an obligee of the payment of interest, it 
“ does not at all prove the original right to the tiling in de- 
“ mand. Indorsements by an obligee of the payment of inter- 
“ est on a bond are evidence against that obligee originally in 
“ the nature of the thing; and the other is only consequential 
“ evidence to take it out of the presumption arising from length 
“ of time, which he ought to have the benefit of on the other 
“ hand; and in that case, I take it, the indorsements were 
“ made and bore date within the twenty years; for if those in- 
“ dorsements were dated after the expiration of twenty years, 
“ though they were evidence of the actual payment of interest 
“ after that time, they would not be evidence to take it out of 
“ that presumption.” (3) Upon the whole, then, the case of 
Searle v. Lord Barrington must bo considered as an excep¬ 
tion to the general principle of evidence, and as having been 
decided on its own peculiar circumstances; and though on 
the auth^^rity of that case, which underwent so much revision, 
an indorsement by the obligee should be considered admis¬ 
sible in evidence, there ought certainly to be some extrinsic 

S(*) *Ves. 44,43. 5T. R. laj. (3) This point was so-ruled by 

/ (*) dywn v. Bank of Bngland, Lord Raj'mond in Turner v. Crisp, 
raVes.43. !»Str. 847. 
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evidence, to prove that the indorsement was made within the 
20 years. Such evidence was produced in that case; it being 
there proved, that the obligee, who made the indorsement, 
died about 13 years after tlie date of the bond. It will not 
be sufficient, that the indorsement bears date on a certain day, 
and purports to have'bcen then made. That of itself proves 
absolutely nothing. The danger is, that the obligee may be 
induced to manufacture evidence for himself, for the purpose 
of encountering the presumption, which might be formed 
against him after his forbearance for such a length of time. 
Such an indorsement therefore ought to be proved by extrin¬ 
sic evidence to have been %vritten at a time, when its effect was 
clearly in contradiction to the writer's interest. (i) Further, 
it should seem, if the defendant produces evidence of the pay¬ 
ment of the principal sum and interest, the plaintiff cannot be 
allowed to encounter that evidence by an indorsement in his 
own hand-writing, purporting that interest was paid on a sub¬ 
sequent. day; for, supposing the fact to be true, that the 
bond hiis been satisfied by payment, it would obviously be his 
interest to make such an indorsement, which he might after¬ 
wards use as evidence in an action upon the bond. 

^ Although it may be presumed, that a bond has been satis- 

'^ed after a forbearance for 20 years unexplained on the part 
of the obligee, yet' it has been held, that, in the case of a 
quit-rent claimed by the lord of a manor, proof by the tenant, 
that np demand had been made upon him for near 40 years, 
was not a sufficient ground for presuming a release or ex¬ 
tinguishment; and that no such j)resumptioii coijld be raised 
within less than 50 years, which is the period fixed by the 
statute of limitations. (2) A bond may be discharged by 
payment, and, on account of the difficulty of proving tliis fact 
after a length of time^ it is reasonable to presume it without 
positive proof: but for the extinguishment of a quit-rent a 
deed is necessary, and it would be too much to presume, that 
the lord of the manor has executed such a deed, from the 
mere fact of his not having demanded payment of the- quit- 
rent. “ A presumption,” said Mr. Justice Aston, « h-om 

(I) See Rose v. Bryant, a Campb. (3} St. 3a H. 8 . c. a. s. 4. Eld- 
331 .: and Uoare and aaotherv. Co- ridge v. Knott, Cowp, 3x4. ' 

ryton, 4 Taunt. 560. ( 
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mere length of time, which is to support a right, is very 
different from a presumption to defeat a right; here the pre¬ 
sumption is to defeat the right of the lord to a small payment 
within the 50 years limited by the statute; and therefore 
upon mere length of time unaccompanied by other circum¬ 
stances, such a limitation ought not to tfe altered, and another 
set up.” 

Possession is prima facie evidence of property. Possession Pr. Ev. ot 
with an assertion of property, or even possession iilone, gives 
the possessor such a jiroperty as will enable him to maintain an 
action of trover or trespass against a wrong-doer. {i) Thus, 
it has been held, that an agister of cattle may maintain 
trespass against a person for wrongfully taking them away.(2) 

And the principle applies to criminal as well as civil cases. On 
a prosecution for larceny, the property of the goods may be 
laid in the person who had possession at the time; and proof 
of the mere possession will support the indictment. This 
has been determined in the case of an agister of cattle (3), 
and in the case of a coachman, who drove the stage-coach by 
which the goods were sent. (4) So, (to give another example 
in a civil case,) in an action on a policy of insurance (5), the 
mere fact of possession of a ship by the plain tif]^ as owner, is 
sufficient prima facie evidence of ownership; and though if 
should appear on the cross-examination of one of the wit¬ 
nesses for the plaintiff, that the plaintiff derived his owner¬ 
ship under a bill of sale executed by the witness himself, it 
would not on that account become necessary for the plaintiff 
to produce that bill of sale. The proof of possession will be 
sufficient without the aid of any documentary proof, unless 
such further evidence is rendered necessary in consequence 
of some contrary proof on the other side. 


There are many cases, not within the statute of limitations, Pr. Lv. oi 
where courts of justice, from a principle of quieting posses- 
sion, h^e held, that juries ought to presume the most solemn 


) Armcjrie v, Delamirie, i Str. 

f 5. Graham v. Peate, i East, 444. 
tton V. Buck, a Taunt. 304. 

(4)4 Roll. Abr. tit. Trespass, (M). 


(3) Woodward’s case, aEastP.C. 

653* 

(4) Deakin’s case, 4 Esst P. C. 65 3. 

(5) Robertson v. French, 4 East, 

130. 
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instruments to support a long uninterrupted possession. All 
shall be presumed to have been solemnly done, rather than 
ancient grants (which were necessary for the perl’ection 
of the thing) should be called in question, although the grants 
cannot Jiow be shewn, (i) Ancient possession would injure 
instead of strengtheirtng a title, ifi after a succession of ages 
and the decease of parties, objections should prevail, which 
might have been answered in the life-time of the parties, and 
which, if well founded, would most probably have been 
sooner made. (i) Charters and grants from the crown may 
bo presumed from great length of possession, not only in 
suits between private parties, but in some cases against the 
crown itself, if the crown were capable of making the grant. 
Thus, before the st, 9 G. 3. c. 16., Lord Mansfield C. J. held, 
that a possession and enjoyment for a hundred years were 
evidence in support of a title against the crown ; for though 
such possession could not concluda as a positive bar, because 
there was no statute of limitation against the crown, yet it 
might operate against the crown as evidence of right in the 
defendant, if the claim could have a legal commencement. (2) 

An endowment of a vicarage may be presumed from the 
long and continued possession of tithes and other profits. (3) 
So, long and uninterrupted usage will support a modus 
dccimandi. It is evidence from which the jury may presume 
an agreement beyond time of memory, between the land- 
owners and all the parties, whose consent was necessary to 
give it effect. But such usage will not of itself be sufficient 
to support a modus de mn decimandoy claimed by a lay 
person against a spiritual rector; although it is certainly 
* strong evidence of the right, when a legal foundation for 
such an exemption has been established. And though 
constant usage is evidence of a modus dccimandi, and is a 
ground for presuming grants even against the crown; yet in 
the particular instance of a composition real in lieu of titheg, 

V. 

(i) 8 East, 363. Bcdle V. Beard, (i) Case of the King . igainst 
l3Kep.5. Mayorof Kingston v.Hor- Brown, cited by Lord MairtV’l, 
ner,Cowp. loa. 3T. R. 151.158. Cowp. iio. And see cases in “pri*- 
7T. R.49a- Goodtitic dem. Parker ceding note. 

V. Baldwin, 11 East, 488. ‘ (3) Crimes v. Smyth, 13 Rep. 4. 

sGwill. 514. 716. 733. 
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it is settled, that where the deed cannot be produced,. some 
evidence must be given referring to the deed, or shewing that 
it did exist, independent of mere usage. And the reason, 
why this has been so held, is stated to be, that, if it were other¬ 
wise, the church would be defrauded, and every bad modus 
turned into a good composition. “ The presumption of a 
deed from long usage is for the furtherance of justice and tor 
the sake of peace, when there has been a long exercise of an 
adverse right. For instance, it cannot be supposed, that any 
man would suffer his neighbour to obstruct the light of his 
windows and render his house uncomfortable, or to use a way 
with carts and carriages over his meadow for 20 years suc¬ 
cessively, unless some agreement had been made between the 
parties to that effect, of which the usage is evidence. But 
with respect to a composition for tithes, the same reason does 
not obtain, because temporary agreements are made and 
continued for the convenience of parties during a succession 
of incumbents: and there is no exercise of any adverse right, 
which is generally deemed necessary to raise the presump¬ 
tion.” (i) 

Upon the same principle, uninterrupted enjoyment of An 
easement for 20 years, or upwards, is strong evidence of a 
right of enjoyment, from which juries are directed by the 
court to presume a conveyance or agreement; as, in an ac¬ 
tion on the case for obstructing the plaintiflF’s lights (2), or in 
the case of a market regularly kept above 20 years. (3) So, 
a faculty from the ordinary may be presumed from the long 
uninterrupted usage of a ^ew in a church, claimed as ap¬ 
purtenant to a messuage. {4) So, an adverse enjoyment of a 
way over another person’s land for above 20 years is a strong 
ground for the jury to presume a grant, although about 26 

(i) Knight T. Halsey, In error, (a) Lewis v. Price, reported in 
a Bos. & Pull. ao6. Bennet v. Neale, Mr. Serjt. Williams’s edit, of Saund. 
I Wightw^ 324. Chatfield v. Fryer, a vol. 175. a; Dongal v. Wilson, id. 
I Price, 1*53. The first case on this 175.A; Darwin v. Upton, id. 3 T.R. 
subj^./eems to have been in 1778, 159. 

^a^ood V. Jfichols, 3 Gwill. 11 ao. (3) Holcroft v. Heel, i Bos. Sc Pull, 

'pft cases are collected in Bennet v, 401. 

/Neale, 1 Wightw. 3a4. in Mr. Baron (4) Rogers v. Brooks, i T. R. 43 r. 
Woolfs argument. («) Griffith v. Matthewi, 5 T. R. 

396.298. 
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years ago the way was extinguished by an award under an 
inclosure act. (i) If indeed the party had asserted his right 
to be grounded on the award, this would shew that the way 
was used by mistake; but unless it could be clearly referred 
to something else besides adverse possession, the jury would 
probably be directed not to consider small circumstances as 
raising a presumption, that the possession arose otherwise 
than by grant. 

Adverse possession for a shorter period than 20 years will 
not of itself afford a ground for such a presumption; and 
there ought to be some other evidence in support of tlie 
right. {2) However, a licence may be presumed within that 
time, though in general a grant cannot; as, in an action of 
ejectment to recover part of a waste inclosed by the defendant, 
where it was proved that the steward of the lord of the manor 
had from time to time seen the inclosure, which had been 
nearly thirteen years, without making any objection, this was 
held to be evidence from which the jury might presume a 
licence from the lord, (3) 

In the cases which have been mentioned, the usage for 
twenty years was considered to be strong presumptive evi¬ 
dence of a grant or agreement. But it is only presimpiive 
proof; and therejS>re evidence is admissible to repel such a 
presumption; as, by shewing that the usage was limited, or 
modified, or bad in its commencement, or that it clearly 
originated in a mistake. (4) In the case of Darwin v. 
Upton (5), which has been cited,, where the effect of this kind 
^ of evidence was much considered. Lord Mansfield said, The 
enjoyment of liglits with the defendant’s acquiescence for 
twenty years is such decisive presumption of a right by grant 

(1) Campbell v. Wilson, 3 East, Barr, 4 Campb. 16. Woodycr v. 
394.302. Keymcrv.SummeM,Bul!. Haddon, 5 Taunt. laj. 

N.P.74. Carr V. Heaton, 5 Owill. (2) 6 East, aij. 4 Purr. 1963. 
X162. As to a public right of way, Cotterel v. Griffiths, 4 Esp', N. P. C. 
by a presumed dereliction on the part €9. 

of the owner of the soil, see the case (3) Doe dem. Foley v. Wfi Jlif 
of the Trustees of the Rugby Cha- ii East, 56. . 

rity v.Merryweather, ii East, 375.n. (4) 3 East, 300. 302. Dawson v., 
R. V. Lloy^ f Campb. 260. R. v. D. of Norfolk, i Price, 246. 

(5) a Saund. 175. c. 
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or otherwise, that, unless contradicted or explained, the jury 
ought to believe it. But it is impossible that length of time 
can be said to be an absolute bar like a statute of limitation; 
it is certainly a presumptive bar, which ought to go to the 
jury." The other Judges also were strongly of the same 
opinion. In the case of Holcroft’v. Heel, indeed (i), 
Ch. J. Eyre, who tried the cause, held, that an undisturbed 
possession of a market by the defendant for twenty-three 
years was a bar to an action brought by the plaintiff the 
grantee of a neighbouring' market, and therefore nonsuited 
the plaintiff; and the Court of Common Fleas seem, from 
the report, to have been of the same opinion. But this case 
has been since explained by a learned Judge, who was counsel 
in the cause (2); and it appears to have been the opinion 
of the Court, that the adverse possession was such strong 
evidence, that the Chief Justice ought to have left it to the 
jury to find a grant of the market from the crown; but as 
the court also intimated, that if the cause were to be tried 
again upon the same facts, the jury would be so directed, the 
plaintiff's counsel declined pressing for 9 new trial. This case, 
therefore, appears not to be inconsistent with the other autho¬ 
rities, which determine that such a continued possession is 
only presumptive evidence of a grant. 

The usage, which is supposed to be founded on a grant or 
agreement, determines also the extent of the supposed grant.(3) 
The right granted is considered to be commensurate with the 
right enjoyed. A person who has enjoyed a limited right can¬ 
not lawfully enlarge it to the detriment of others; and, in case 
of such enlargement, those who are prejudiced may lawfully ^ 
obstruct the use in the newly acquired part; but still he will 
be entitled to the enjoyment of his former right, not only to 
the same extent, but in the same specific manner. (4) So, if 
a person has a way for carriages from D. to B. over another 
man’s close, and purchases land adjoining to B., he cannot 
use the j,my with carriages to the adjoining land, though he 

r 

(1) I Bos. '& Pull. 400. 6 East, (4) Chandler v. Thompson, 3 
^* 4 * Campb. 80. And see Martin v. 

(x) 3 East, 198. 30a. Goble, i Campb. 3x0. JBealey v. 

( 3 ) *4 East, 339,340. Shaw, 6 East, ao8. 
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comes first to B. and so to the adjoining land; for this way 
may be prejudicial to the other person’s close, (i) The 
continued use and enjoyment of a private way for carriages 
does not necessarily imply a right to use it as a drift-way, 
though the one has been often understood as including the 
other. (2) However, it has been held that the use of a car¬ 
riage-way is evidence of a right of way for all kinds of cattle, 
more especially, if some species of cattle have been usually 
driven along the way; and that it will be a question for the 
jury to determine, from the nature and situation of the pre¬ 
mises, and from other circumstances, whether it is more pro¬ 
bable that the grant included both rights of way, or that one 
of them was excluded. (3) 

The principle above stated must always be understood with 
this qualification, that the possession, from which the party 
would presume a grant of the easement, was with the know¬ 
ledge of the person seised of an estate of inheritance. If a 
tenant for years or for life gives a licence to another to enjoy 
an easement on his lands for above 20 years without interrup¬ 
tion, this will not affect the person in reversion or remainder; 
but, on the determination of the particular estate, he may 
dispute the right to the easement, and the length of possession 
will not be evidence against him to presume a grant, unless it 
can be shewn that he acquiesced. (4) So, where a person 
made windows in his house, and had them for above 20 years, 
without any interruption from the occupier of the opposite 
premises, who occupied them under a lease, the Court of 
King’s Bench held, that the possession of such an easement 
would not affect the landlord on the determination of the 
lease, and that he would not be liable to an action for raising 
the height of his own premises, and thereby obstructing the 
light through the new windows. (5) “ It is true,” said Mr. 

Justice Le Blanc in this case, “ that presumptions arc some¬ 
times made against the owners of land during the possession 

( 

(i)RoIl.Ab.39i.tit.Chimm,Art.3, bre J. in Ballard v. Dyson, i Taunt. 
Laughton V. Ward, I Lutw. III. *79, Y” 

(») I Taunt. 184, aSy. (4) Bradbury v. Grinsel, aSaynd. 

(3) By Mansfield C. J. and Cham- 175. d, in note. 

(5) Daniel v. North, ii East, 374. 

and 
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and by the acquiescence of their tenants, as in the instances 
of rights of way and of common; but that happens, because 
the tenant suffers an immediate and palpable injury to his own 
possession, and therefore is presumed to be upon the alert to 
guard the rights of the landlord as well as his own, and to 
make common cause with him; but the'same cannot be said 
of lights put out by the neighbours of the tenant, in which he 
may probably take no concern, as he may have no immediate 
interest at stake.” 

Presumptive or circumstantial evidence, if admissible in 
civil cases, must obviously be equally admissible in criminal 
prosecutions; for, whether the remedy be of a civil or crimi¬ 
nal nature, the modes of reasoning and of drawing conclu¬ 
sions from facts must necessarily be the same. Indeed, it 
must very commonly happen in some of the worst species of 
crimes, that this is the only kind of evidence which can be re¬ 
sorted to; and it will often be the most satisfactory and con¬ 
vincing, that can be produced. . 

Where an act is in itself unlawful, it is presumed to be cri¬ 
minal, until the contrary appear. Thus on a charge of mur¬ 
der, malice is presumed from the fact of killing; and if there 
are any circumstances of accident, necessity, or infirmity, of 
which the prisoner would avail himself in excuse or extenu¬ 
ation, tliey ought to be proved by the prisoner in his defence, 
unless they arise out of the evidence produced against him. 
On an indictment for larceny, proof that the stolen goods were 
found upon the prisoner is presumptive evidence against him. 
of his having stolen them, so*as to call upon him for his de¬ 
fence ; and maybe sufficient to convict him, if no facts appear 
in evidence to repel that presumption. This kind of evidence 
is frequently strengthened materially by other circumstances, 
as by proof that about the time of the offence the prisoner 
was near the spot from which the goods were taken, or that 
he gave spine false account respecting the goods on being 
charged with the crime, or endeavoured to conceal them, or 
perhaps tried to prevent an inspection, or by some other 
proof of suspicious circumstances in his behaviour. (i) On 

(I) See other cases of presumptive evidence, in the next section; and 
see Index, tit. Presumption. • 

K the 
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the other hand, the inference arising from the mere fact of 
possession will often be much weakened, if any considerable 
time has elapsed between the loss of the projierty and the finding 
of it again, or if the property was from its nature likely to pass 
in the interval' through many hands; especially, where the 
prisoner betrayed 110= appearance of guilt at the time of his 
apprehension. 


A presumption of fact is in some cases made a presumption 
of law. Thus in the law of treason, an intention to kill the 
king may be reasonably inferred from a conspiracy to seize 
his person and imprison him. “ Experience has shewn,” says 
Mr. Justice Foster {1), “ that the distance is very small be¬ 
tween the prisons and the graves of princes.” This is a pre¬ 
sumption of fact. But it is fully settled by the best authori¬ 
ties, that such a conspiracy is in law an overt act of compass- 
iqg the king’s death, and in itself a substantive act of high 
treason within the statute of Edward the Third. The same 
observation applies to other acts, which have a less immediate 
and direct tendency to endanger the king’s life, such as entering 
into measures in concert with foreigners in ol der to effect an 
invasion of the kingdom; this also is an overt act of com¬ 
passing the king’s death, (i) “ It is a presumption of fact 

so obvious and so undeniable, that the law has adopted it, 
and made it a presumption of law.” So, on an indictment for 
the murder of a bastard child, the concealment of the death 
by the mother is n strong circumstance of suspicion against 
her,- if the child is proved to have been born alive. But, un¬ 
less that is proved, the mere fact of concealment is in its 
nature equivocal. However, by the statute of 21 J. r. c. 27. 
the burthen of proof was cast upon the mother; and unless 
she proved the negative,* namely, that the child was not born 
alive, that statute did in effect make the concealment conclu¬ 
sive evidence of the murder. This act has been since repealed 
by the statute 43 G. 3. a. 58. s. 3.; by which the endeavour to 
conceal the birth is subject to a lighter punishmenti * 

Sect. 


(i) Fobt. 196. 


* The 4lh iection enacts, «that it may be lawful for the jury, by whose 
verdict any pt boner charged with such murder shall be acquitted, to find, in 

case 
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Sect. HI. 

Evidence is to be coiifined to the Points in Issue. 

As the sole object and end of evidence is to ascertain the 
rruth of the several disputed facts or points in issue on the 
one side or on the other, no evidence ought to be admitted to 
any other point. 

In an action of assumpsit, the defendant under the general Non as- 
issue of non assumpsit may give in evidence any thing which 
shews, that the plaintiff at the time of the commencement of the 
suit, had not a gootl cause of action, or that nothing is duc(i), 
as, performance, or payment; or may shew a release(2), or 
accord and satisfaction (3), or discharge before bi’each (4), as 
a legal excuse for the non-perfcrmancc; or that the contract 
was different from that stated (as, that it w'as made with the 
plaintiff and other persons not named in the action (5), or 
with one of the plaintiffs alone) (6); or may disaffirm the 
contract by shewing, that the plaintiffj who sues as a feme sole, 
was married at the time of the contract; or that the de¬ 
fendant, who is sued as a feme*sole, was then married; or 

(i) Bull. N. P. 15a. 4 Taunt, in an action for slanderous words, 

165. * Lane v. Applegate, I Stalkie, 97. 

(a) Bull. N. P. ib. Hawley v. , (4) la Mod. 538. S. P. admit- 
Peacock, a Campb. 558. 4 Taunt, ted i Mod. a6a. 

165. Miller V. Aris, 3 Esp. N.P. C. {5) LeglUe v. Champante, aStr. 
a34. 8ao. 

(3) Paramore v. Johnson, i Ld. • (6) Wilsford v. Wood, i Esp. 

Ray, 566. la Mod. 376. S. C. Hux- " N. P.C; 183. See as to variance in 
ham V. Smith, a Campb. 19. So also proof of contract, post. 


case it shall so appear in evidence, that the prisoner was delivered of issue of 
her body, which if bom alive would have been bastard, and that she did 
by secret burying or otherwise endeavour to esneeal the birth thereof, and 
thereupon it shall be lawful for the Court to adjudge, that such prisoner 
sJiall be committed to the common gaol or house of correction for .my time 
not exceeding tw6 years.” It has been determined by the opinion of all 
the Judges, that the prisoner may be found guilty of the concealment, whe¬ 
ther charged with the murder by pie coroner’s inquisition or 011 a bill of in¬ 
dictment returned by the grand jury. See R. v. Cole, 3 Campb. 371. 
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that the defendant, who is sued as a married woman, was at 
the time of the delivery of the goods married to another man, 
her first husband, who is still alive(i); or may avoid the 
contract by shewing that it was usurious (2), or founded on a 
gaming or other illegal transaction (3), or that the defendant 
was an infant at the time of making the promise (4), or 
that he was made to sign the supposetl written agreement in 
such a state of intoxication, as not to know what he did. (5) 
Hut the defendant cjinnot, under the plea of non assumpsit, 
shew any matter, that would not go to the gist of the action, 
but merely to discharge it, as the statute of limitations (6); 
and though it should appear on the face of the declaration, 
that the cause of action did not .arise witliin six years before 
the commencement of the action, yet the defendant can only 
take advantage of this, by pleading the statute. Nor will 
the defendant be allowed to prove under the general issue, 
that the contract was not with himself alone, as stated in the 
declaration, but jointly with other persons still living (7); for 
proof, that another contracted, is not evidence that the de¬ 
fendant himself did not contract. .Such an objection can 
only avail, when the fact is pleaded in abatement. And 
although it should appear on the evidence produced on the 
part of the plaintiff, that other persons are liable as joint 
contractors with the defendant, this is no variance, and the 
plaintiff will be entitled to recover. (8) 

The rule which has been just laid down with respect to 
joint contracts, cither written or by parol, applies also to the 
case of joint bonds. If an suction is brought against one 
obligor alone, who pleads non cst factum, the plaintiff may 
maintain his action, notwithstanding that on the production 
of the bond there appears to be a joint obligor (9); and al- 

(i) Cowley v.Robertsonand w'ife, (7) Rice v. Shute, 5 Burr. a6ii. 

3 Campb. 438. Abbot v. Smith, a Blac. Rep. 946. 

fa) iStr.498. Bull. N.P. 13a. Cowp. 83a. 

is) iLd.^y. 89. (8) Germain v. Frederick, and 

(4)1 Salk. a79. Bull. N. P. 13a. Evans v. Lewis, 1 Saund. a9i. c. d. in 
Gilb. £v. 163. Hewlett v. Haswell, note. 

4 Campb. n8.^ (9) Whelpdale's case, 3 Rep. 119. 

(5 1 Pitt V. Smith, 3 Campb. 33. Cabell v. Vaughan, i Saund. 391. 

(6 J Bull. N. P. 13a. Gaulton v. Chalincr, i Saund. 291. f, 

note. South v.TanncT, aTaunt.234. 

13 though 
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though the bond is declared upon as the joint bond erf the de- 
tendaiit and two other persons, it will be sufficient to prove 
the execution by the defendant alone, (i) The plea of non 
cst factum puts in issue, whether it be the defendant’s deed at 
the time of pleading. It may therefore be proved, under this 
issue, that the party was incompetent to make a deed, or that 
the delivery of the writing was absolutely void as an execution; 
thus, it may be shewn, that the defendant was at the time of 
the delivery a lunatic (2); or that he was made to sign it, when 
so drunk as not to know what he did {3); or that the defend¬ 
ant was a married woman. (4) Or it may be shewn, that the 
deed was delivered as an escrow on a condition not perform¬ 
ed. (5) For the same reason the defendant may shew, that, 
after the delivery of the deed and before the time of bringing 
the action, the deed has been altered in a material point by 
some addition, or rasure, or interlineation, &c.; for then, at 
the time of pleading, it was not the defendant’s deed, but ab¬ 
solutely void. (6) And the rule is the same, whether such a 
material alteration was made by the obligee, or by a stranger 
without his privity; the deed is void in either case. It was 
resolved in Pigot’s case (7), that if the obligee altered the deed, 
though in words not material, the deed is void; but if a 
stranger, without his privity, alters the deed in any point not 
material, it will not avoid the deed. The defendant, under 
the general plea of non est factum, cannot prove payment, or 
give in evidence a release, or accord and satisfaction; and if 
the deed is merely voidable, (as, by reason of his infancy, or 
for duress of his person,) he may plead such matter, and so 
avoid the deed; but cannot jfve it in evidence under the plea 
of non est fuCtum, for at the time of pleading it had not * 

(i) Middleton v. Sandford, 4 (4) Anon. C. ii Mod. 609. Lam- 

Campb. 34,—-The bond, in this bert v. Atkins, a Campb. a7a. Bull, 
case, was the joint and several bond N.P. 17 a. 

of the obligors, and an objection was (5) Whelpdale’s case, 5 Rep. 119. 
taken on the ground of a variance, b. Bull. N. P, 17 a, Stoytes v. 
but overruled by Mr. Justice Dam- Pearson, 4 Esp. N. P. C. *53. 

(6) 5 Rep. 119. b, Pigot's case, 

(a) Yates v'. Boen ^ Str. 1104. ii Rep. Sheph. Touchst. 71. 

(3) Bull. N. P. 17a. Fitt v. Smith, Powell v. Duff, 3 Campb. i8i. 

3 Campb. 34. (7) II Rep. ay. Waugh v. Rus¬ 

sell, 5 Taunt. 707. 710. 

K 3 
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been avoided, and was his deed. (i) Even in cases, where it 
is enacted by the legislature that the deed shall be void, (as, 
by stat. 9 Ann. c. 14. s. i. for gaining, by stat. 5, 6 Ed. 6. 
c. 16. s. 2, 3. for sale of office, by 12 Ann. st. 2. c. 12. s. 2. 
for simony, and by sfat. 13 Eliz. c. 8. for usury,) the defend¬ 
ant cannot take advantage of this under the plea of non est 
factum, but ought to plead the special matter. (2) And it is 
a general rule, where the consideration of the deed is illegal 
(whether by statute or at common law,) that the defendant 
may take advantage of it by pleading the special matter ; 
but cannot give it in evidence under the plea of non est 
factum. 


In an action of trespass clausum fregit, evidence of 

title and of right of possession is admissible under the general 
issue; as, a demise from the owner of the land(3); or, that 
the plaintiff’s interest in the premises, which he had occupied 
under the defendant, had expired (4): or the defendant may 
prove, that at the time of the supposed trespass the freehold 
and right of possession were in a third person, and that he 
entered by his command. (5) Such evidence falsifies the de¬ 
claration, by shewing that the defendant did not break the 
close, as is stated in the declaration. (6) Hut the dcfcmlant 
under this plea cannot prove a licence from the plaintifl“(7), 
or defect of the plaintiff’s fences (8), or right of common (9), 
or right of way (10), or other casement. (11) Formerly, he 


(1) 5 Rep. 119. Com. Dig. tit. 

Pleader, a W. 18. “ 

(2) 5 Rep. 119. 

(3) Dodd V. Kyffin, 7 T. R. 354. 

(4) Argent v. Durrant, 8 T. R, 
403. 

(5) Dlersley’s case, i Leon. 301. 
8 T. R.403. 

(6) Gilb. Ev. 221. 

(7} Gilb. £v. 216. 2 T. R. 166,8. 

(8) Co. Lit 283. a. Gilb. Ev. 
216. 

(9) Id. A distinction in this re¬ 
spect has been made between an ac¬ 
tion of trespass, and an action on the 
case. Thus in an action for dis¬ 
turbing the plaintiff’s right of com- 


gion, the defendant may prove under 
the general issue, that he has a right 
to depasture his cattle on the same 
common; for the averment, that the 
plaintiff could not enjoy in so ample 
a manner as of right he ought, is part 
of the issue. Bennet v. Spinkc, i 
Selw. N. P. 393., cited from MS. 
And in an action on the case for a 
nusance, a licence from the plaintiff 
may be given in evidence under the 
general issue. Winter v. firockwcll, 
8 East, 30S. 

(10) Gilb. Ev. 217. 220. 

(11) Hawkins v. Wallis, 2 Wils. 
173. 


could 
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could not have proved that he entered to take a distress for a 
rent-charge(i); but this evidence is now admissible under 
the general issue, by stat. 11 G. 2. c. 19. s. 2i. 

In trespass for taking goods, the defcodant may prove under 
the general issue, that he recovered in an action against the 
plaintiff, and that the goods in question were delivered to him 
in execution; or that they were given to him by a third per¬ 
son, to whom they belonged; for this is proof of title. Or he 
may prove that the goods were put into his custody as pound- 
keeper, and that as such he detained them (2); for a pound- 
keeper is obliged to take and keep whatever is brought to 
him; he receives no written authority, no warrant, as a gaoler 
does on the delivery of a prisoner into his custody, (and who 
must therefore state the warrant in his justification,) but is 
bound to impound the cattle at the peril of the person who 
brings them. 

When a right is claimed by custom in a particular manor i«u(? oji 
or parish, proof of a similar custom in an adjoining parish 
or manor is not admissible evidence. In the Duke of So¬ 
merset’s case (3), Lord Ch. J. Raymond said, he had always 
looked upon it as a settled principle in the law, that the 
customs of one manor should not bo given in evidence to 
explain the custom of another manor; for, if this kind of 
evidence were to be allowed, the consciiuencc seems to be, 
that it would let in the custom of one manor into another, 
and in time bring the customs of all manors to be the same. 

And, in addition to this argument ot inconvenience, the ob¬ 
jection taken to the evidence in that case, namely, that it was* 
inapplicable to the point in dispute, appears to be very strong; 
customs being different in difierent manors, and in their na¬ 
ture distinct. Unless therefore some connection or relation 
is proved to have existed between them, as by shewing that 

(i) Co. Litt. *83. a. 807. By Bullcr, J. in Noble v. 

(z) Badkin v. Chancellor and Kennoway, a Doug. 513. S. P.; by 
others, Cowp. 476. Wood, B. in Doe dem. Foster v. Sis- 

(3) D. of Somerset v. France, i son, la^ast, 63. S.P. 3 Gw5Jl96j, 

Str. 661. Ruding v. Newell, aStr. Erikine v. Ruffle. 

93 7« Furneaux v. Hutchins, Cowp. 

K 4 
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they were all formerly holden under the same lord, or that 
the one manor was anciently parcel of the other manor (i), 
such evidence is not admissible. 

But several cases appear to have determined this point, 
that, where all the manors within a certain district are held 
by the same peculiar tenure, and a question arises in any one 
of them upon an incident to the tenure, evidence may be given 
of the usage, which prevails in any of the other manors within 
the district. The first reported case of this kind is Champian 
V. Atkinson (2), where the question was, whether a general 
fine was due to an infant preceding lord during his minority: 
and the defendants were allowed to give in evidence upon the 
trial of this issue, that other adjoining manors had the same 
custom, not to pay to the lord before he attained his full age ; 
and similar evidence was there said to have been received, on a 
question of copyhold tenure, between certain manors in Middle¬ 
sex. On the authority of this case of Champian v. Atkinson, 
the Duke of Somerset’s case (3) was principally decided. On 
a trial at bar in that case, where the issue was, whether a 
general fine was due from the tenants of certain manors in 
Cumberland to the Duke as next admitting lord, the Court 
after much argument admitted evidence, that the same fines 
had been paid in similar cases to the lords of other manors. 
Lord Ch. J. Raymond and Reynolds J. laid down the general 
rule as above stated, and were strongly against admitting the 
evidence; but afterwards agreed to receive it, on the autho¬ 
rity of the precedent in Keble, and of cases said to have been 
so ruled on the northern circuit. Fortescue J., the only 
other Judge present, thought the evidence admissible, and 
made a distinction between the custom and the tenure of a 
manor; and as the question there to be tried merely concerned 
the tenure of the plaintiff’s manors, he was of opinion that it 
would be proper to inquire, what were the qualities that at¬ 
tended other estates holden by the same tenure. So, in the 

(i) Motilin V. Dalison, Cro. Car. appeal to the H. of Lords from the 
4*4* judgment of Lord Talbof, Ch.; Dean 

(a) 3 Kcb. 90, on Tr. at bar. and Chapter of Ely v. Warren, a 

(3) D. of Somerset v. France, i Atk. 189. S. P. &e also Cowp. 
Str. 658. See also Lowther v. Raw 8o7» 8.; 5 T. R. 31.; and i Maule. 
and others, Fortesc. 44, 55, S. P., on £c Sel. 66a> 


case 
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case of Furneaux v. Hutchins, on a question relative to the 
custom of tithing (I), Lord Mansfield after laying down the 
general rule, that “ proof of the custom in one parish is not 
evidence to aflcct another parish,” adds this qualification, 
“ unless the custom is laid as a general custom of the country.” 
Thus, where half of a river belongs, by the constant custom 
of the country, to the lords of the manors on each side of the 
water, proof of the custom in one manor is evidence of the 
same customary right in another. (2) It is evidence of a cus¬ 
tom pervading one common district of manors. 

In the cases wliich have been cited, proof of a general right 
over one entire district was admitted to explain and affect the 
rights of different persons in different parts. Upon the same 
principle, the late case of Sir Thomas Stanley v. White (3) 
was determined. This was an action of trespass for cutting 
down the plaintiff’s trees; the defendant pleaded his soil and 
freehold in the close, upon which the trees were growing, &c.; 
the plaintiff replied, tliat the trees were his trees and freehold. 
It appeared on the trial, that the trees in question grew in a 
woody belt, of considerable extent, entire and undivided, 
which encircled the plaintiff’s manor, and lay contiguous to a 
number of closes belonging to several owners, one of which 
closes was that of tlic defendant. Evidence was admitted of 
several acts of ownership, in different parts of the belt, by 
those under whom the plaintiff claimed, which had been ac- 
cjuiesccd in by the owners of tlie adjoining land. And the 
Court of King’s Bench aftemar^s, on a motion for a new 
trial, adjudged the evidence,to have been properly admitted, 
as evidence of die general light throdgh die whole extent of 
the inclosure. 

The general rule, then, is, that a custom of tithing, &c. 
in one parish, is not evidence of a custom in another. So, in 
an action by a rector for tithes, where the point in issue is, 
whether there exists a modus of a certain sum of money for a 
particular farm in a township within the parish, the defendant 
will not, in general, be allowed to inquire, whether other 

(i) Cowp. 808. (3) 14 East, 33*. Bryan v. Win- 

fa) I Maule & Sel, 66a. wood, i Taunt ao8. 

farms 
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farms in the same township arc not subject to the same pay¬ 
ment. Such an inquiry, however, may be very proper on the 
other side, in cross-examination, for the purpose of shewing 
that such payments cannot be a modus, consistently with the 
evidence which lias been previously adduced. This was lately 
adjudged to be admissible in the case of Blundell v. Howard. (1) 
The question there was not put by the defendant with a view 
of supporting the modus set up by him; but was put by the 
plaintitfs, in order to shew that this and similar payments by 
the occupiers of different tenements were merely portions of a 
sum in gi'oss paid throughout the township by way of compo¬ 
sition, and could not be a modus, since the ecclesiastical sur¬ 
veys, which had been produced on the part of the rector, 
were entirely silent as to any modus co-extensive with the 
township. 

Proof of Such evidence alone ought to be admitted, as in some man- 
other acts, nej. bears upon the question at issue. An inquiry into other 
transactions, besides those immediately contested, may in 
some cases be entirely irrcvclant. The relevancy of evidence 
must depend upon the nature and circumstances of the par¬ 
ticular case; for all evidence is to be considered with refer¬ 
ence to the subject-matter, to which it is applied. For 
instance, in an action against an acceptor of a bill of ex¬ 
change, if the defence is that the acceptance is forged, it 
cannot be material'to inquire, whether the person suspected 
of the forgery has forged the defendant’s name to another ac¬ 
ceptance (2). Or where the question is between a landlord 
and his tenant, whether rent was payable quarterly or half¬ 
-yearly, it must be obviously irrelevant to consider what agree¬ 
ments subsisted between the landlord and other tenants, or at 
what time their rents would become due (3). On the other 
hand, it may frequently be very proper, and in some cases 
absolutely necessary, to look beyond the transaction, which is 
the immediate subject of inquiry, into previous transactions, 

(i) I Maule & Set. 19a. 94. For other examples, see Hol- 

‘ (3) Baluttiv.Serani, PeakeN.P.C* combe v. Hewson, a Campb. 391. 

J4Z. Viney v.Barrs, I Esp.N.P.Ct Moore v. Foley, and Spenceley v. 
393. De Willot, cited post. 

(3) Carter V. Fryke, Peake N. P.C. 


for 
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for the purpose of discovering the knowledge of the partiesy 
their motives or intentions. 

The case of Hunter v. Gibson and Johnson (i), affords an 
instance of this kind. That was an i|Ction by an indorsee 
against the defendants as acceptors of an instrument pur¬ 
porting to be a bill of exchange; a question arose on the 
third count, which stated the bill to be payable to bearer, un¬ 
der the following circumstances: It appeared in evidence, 
that the name of the person mentioned as payee was merely 
fictitious, but this fact was not known to the plaintiff; and 
for the purpose of shewing, that the defendants, at the time 
of their acceptance, either knew the name in the bill to be 
fictitious, or that the defendants had given authority to the 
drawer to draw the bill in question payable to a fictitious per¬ 
son, the plaintiff proposed to prove, that the defendants had 
given a general authority to the drawer to draw bills of ex¬ 
change upon them, to be made payable to fictitious persons, 
and evidence to this effect was produced; the counsel for the 
defendants objected to this evidence, on the ground that it 
had no relation to the particular bill in question, and that the 
facts of any particular transaction could not legally be in¬ 
ferred from circumstances which applied wholly to other 
transactions. Lord Kenyon, who tried the cause, admitted 
the evidence; upon which, the counsel for the defendants 
tendered a bill of exceptions. The Court of King’s Bench 
gave judgment for the defendant in error. A writ of error 
was then brought in the House of Lords; and the question 
on the admissibility of the evidence was referred to the Judges. 
On this question there was a division among the Judges; but 
the majority of them being of opinion, that the evidence 
ought to have been received and left to the jury, the judg¬ 
ment below was affirmed. (2) 

In trespass for taking goods, the plaintiff can only prove 
the taking of such goods, as are mentioned in the declara¬ 
tion. And in trespass for assault and battery, or qmre 
clausum Jiregit, where the declaration charges, that Uie de- 

(i) a H. Bl. 187. a88. ago. ag^. proqf of knowledge In issuing coun- 

(a) See infra, p. 143. as to the terfeit money. 
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fendant on a certain day and on divers other days between 
that day and the commencement of the suit assaulted, &c. 
the plaintiff may prove any number of trespasses within those 
limits; or he may prove a trespass beyond the remotest day, 
waiving all the rest (I And even after proving several as¬ 
saults within the days mentioned in the declaration, perhaps 
he would be allowed to give evidence of assaults committed 
before that time, as proof of the defendant’s malice. So in 
an action for criminal conversation, the plaintiff may prove 
several acts of adultery within the times specified; and in 
addition to this, he may shew indecent familiarities antece¬ 
dent to the first-mentioned day, though he cannot shew a 
previous criminal connection. (2) Such evidence is admis¬ 
sible to explain the nature of the intimacy, that subsisted be¬ 
tween the parties. 

In an action for slander, the plaintiftj after proving the 
words as laid in the declaration, may prove also that the de¬ 
fendant spoke other actionable words on the same sub¬ 
ject, either before or afterwards (3), or that he published 
other libels on the same subject, or other copies of the same 
libel (4). This evidence is admissible, not in aggravation of 
damages, but for the purpose of proving the defendant’s 
malice in publishing or speaking the words, which are the 
subject of the action. And the distinction, which was at one 
time made between words actionable and such as are not ac¬ 
tionable, (that in the latter case they might be given in evi¬ 
dence, but not in the former,) (5) has been since properly over¬ 
ruled. (6) In the last case on this subject, Finnertyv. Tipper (7), 
which was an action for a libel published in a periodical work, 
Mansfield C. J. refused to admit in evidence subsequent num¬ 
bers of the same work, unless they expressly referred to the 
libel, for which the action was brought; for the subsecjuent 
publication, he said, might contain the most scandalous im- 

(i) Pull. N. P. 86. 74. Lee v. tliaon, Peake N.P. C. 

(a) D. of Norfolk v. Germaine, 166. Plunkett v. Cobbett, 5 Eap. 
8St.Tr. 6. N.P. C. 136. 

(3) Chariter v. Barrett, Peake N. (5) Mead v. Daubigny, Peake 
P. C. 2%. Rustell V. Macquister, N. P. C. laj. 

1 Campb. 49. Tate V. Humphrey, (6) Rustell v. Macquister, iCampb. 

a Campb. 73. (b.) 49. And see cases cited above. 

(4) R.v. Pearce, Peake N. P. C. (7) % Campb. 7a. 


pututions. 
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putations, while the former libel may have been almost no¬ 
thing; and the necessary consequence must be, that the 
jury would give damages for the second libel in an action for 
the first, although the defendant would not have the same op¬ 
portunity of proving the truth of its contents, as if it were 
made the subject of a distinct action. The Chief Justice was 
of opinion that the same restriction was proper, and had been 
observed, in actions for words spoken, namely, that the sub- 
setjuent words ought to refer to the same subject *; and he 
drew a distinction between the case then before him and that 
of Carr v. Flood, which had been cited for the admissibility 
of the evidence; the defence there was, that the publication 
in ({uestion was fair criticism on the writings of the plaintiff, 
and therefore any other papers published by the defendant, 
to shew that he was actuated by malice in publishing the libel 
complained of, were certainly admissible evidence. And as it 
may be proved on the one side, that the defendant published 
other distinct papers on the same subject, or other libellous 
passages in the paper wliich is the subject of the prosecution, 
as shewing that he acted deliberately and from the motives 
imputed to him; so, on the other hand, the defendant will be 
allowed in vindication of his motives to give in evidence any 
parts of the same paper, that treat of the same topic as the 
supposed libel, and are fairly connected with it. These pas¬ 
sages may be so far distant and so disjoined by other matter, 
and introduced in such a questionable shape, as to have 
scarcely any material bearing on the paragraph in question; 
or from their position and context they may be considered as 
forming parts of the saiqe discussion, and entitled to the 
greatest weight. Under all circumstances, passages of the same 
paper, tending to shew the intention and mind of the defend- * 
ant with respect to a specific paragraph, are material for the 
consideration of a jury, (i) 

(i) R. V. Lambert and Perry, a Campb. 398. 

V -- - ■ ’ ■ ' ------1 

* On a review of the cases, which have been above cited, It will be 
found that in all of them except two, namely Lee v. Huson and Rustcll v. 
Macquister, the subsequent words or libels, offered in evidence, expressly 
j referred to those which were the subject of the action; and in'^hose two 
cases, it does not appear from the reports, whether they had, or had not, 
such a reference. 
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The same rule appliesj if possible, more strongly to cri- . 
minal prosecutions; in which all manner of evidence ought 
to be rejected, that is foreign to the point in issue. This 
rule is founded in common justice; for no person can be 
expected to answer, unprepared and at once, for every action 
of his life. In treason? therefore, no evidence is to be ad¬ 
mitted of any overt act that is not expressly laid in the 
indictment. This was the rule at common law; and it is 
again prescribed and enforced by the statute(i) of Wni. 3. 
which contains an express provision to that effect, in conse¬ 
quence of some encroachments that had been made in several 
state prosecutions (2). The meaning of the rule is, not that 
the whole detail of facts should be set forth, but that no overt 
act amounting to a distinct independent charge, though 
falling under the same head of treason, shall be given in evi¬ 
dence, unless it be expressly laid in the indictment; but still, 
if it conduce to the proof of any of the overt acts which are 
laid, it may be brought as evidence of such overt acts. (3) 
And acts of treason, tending to prove the overt acts charged, 
though committed in a foreign country, may be given in 
evidence. (4) 

On the trial of an indictment for burglary and larceny (5), 
it appeared upon tlie evidence, that the prisoners might have 
entered the house before it was dark, and that they had 
not taken any part of the goods at the time when they were 
discovered in the house; upon which, the counsel for the 
prosecution proposed to give evidence of a larceny in the 
house committed by the prisoners on a preceding day; 
but the Court rejected the evidence, on the ground that it 
fended to prove a felony of a totally distinct kind; the 
prisoners were, therefore, acquitted on this charge, but 
afterwards indicted again for the other offence and con¬ 
victed. 

For the same reason, it would not be allowable to shew, 

(i) 7 W. 3. c. 3. 8. 8. (4) Post. 10. Deacon’s.<:;i!ie, <; St. 

(») Foster, 245* (S* Tr. 8 . 

(3) Id. 9. Vaughan’s case, ^ (5) R.v. Vandercomb ajitl Abbott, 

S St. Tr. 2. Deacon’s case, 9 St. 2 Leach Cr. C. 816. ' 

Tr. 8. 
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on the trial of an indictment, that the prisoner lias a general 
disposition to commit tlie same kind of oflence, as that 
charged against him. Thus, in a prosecution for an in¬ 
famous crime, an admission by the prisoner that he had 
committed such an offence at another time and with another 
person, and that he had a tendency to sach practices, ought 
not to be received in evidence (i). But on an indictment for 
uttering a bank note, knowing it to be forged, proof that the 
prisoner had passed other forged notes of the same kind, is 
evidence that he knew the note in question to be forged (2); 
and on a prosecution for uttering counterfeit money, the fact 
of the prisoner having other counterfeit money upon liim, or 
of his having uttered other pieces of money of the same kind, 
is evidence of his having known that the money which he 
uttered w'as counterfeit (3). Such evidence, far from being 
foreign to the point in issue, is extremely material; for the 
head of the offence charged upon the prisoner is, that he did 
the act with knowledge; and it would seldom be possible to. 
ascertain, under what circumstances the uttering took place, 
whether from ignorance, or with an intention to commit a 
fraud, without inquiring into the demeanour of the prisoner 
in the course of other transactions. The more detached in 
point of time the previous utterings are, the less relation they 
will bear to that stated in the indictment: and the question 
then would be, whether the evidence is sufficient to warrant 
the inference of knowledge at one time, from such particular 
transactions at another time (4). That is a question entirely 
for the jury. But whatever weight the evidence may have, 
(which is quite another consideration,) it is clearly admissible; 
not as evidence of another •offence, but simply of another 
transaction, in which the prisoner was engaged (5). The • 
same kind of proof is constantly admitted in trials for 
murder; in which, former grudges and antecedent me- 

(i) Ri V. Cole, Mich, term, 1810, Gibson and Johnson, supra, p. 139. 
bjr all the Judges, MS. and Plunkett v. Cobbett, cited supra, 

. (a) R. V. Wylie, I New. Rep, 9». p. 140. 

R. Y. Ball, I Campb. 3*4, (5) See also Rickman's case, i 

. (3) * New. Rep. 95, East P, C. 1035. R. v. Roberts and 

s (4) Id. 94. See supra, as to pre- others, i Campb. 399. 
sfimptive evidence; and Hunter v. 
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iiaces are evidence of the prisoner’s malice against the 
deceased. 

The plea of not guilty puts in issue all the material 
parts of the indictment; and under this plea the prisoner 
may give in evidenccyany matter of justification, excuse, or 
extenuation. And if some other acts of the prisoner, besides 
those ivhich are the subject of the indictment, arc proved 
against him for the purpose of shewing his design in the 
affair in question, he will be allowed to explain those parts of 
his conduct, and with this view may give in evidence otlier 
contemporaneous particulars of his conduct, which shew that 
he had a different design from that imputed to him. This 
limitation (namely, that the particulars offered in evidence by 
the prisoner ought to be contemporaneous with those proved 
on the other side, or at least confined within the same limits, 
to which the evidence on the part of the prosecution is sub¬ 
ject,) appears to be not unreasonable; for otherwise the 
prisoner would be at liberty to take the whole range of his 
life, in the course of which his character and his designs may 
have undergone a complete change. This observation, how¬ 
ever, is made with great deference; as the rule certainly 
appears to have been carried much further in one of the 
modern state trials, in the case of Horne Tooke(i). In that 
case, several publications were given in evidence, on the part 
of the crown, containing republican opinions, which had been 
distributed by the prisoner during the period assigned in 
the indictment for the existence of the conspiracy; and this 
evidence was much relied on, as shewing that the notion of a 
reform, which was expected to’^be set up by the prisoner in 
• his defence, was a mere pretext to cover his treasonable de¬ 
signs : to repel this conclusion, the counsel for the prisoner 
offered in evidence a book, which had been written by the 
prisoner 12 years before, on the subject of parliamentary 
reform; the evidence was objected to, as having no relation 
with the particular transaction in question, and because the 
prisoner’s opinions, whatever they were formerly, might 

(i) I East P. C. 61. See the and Ld. G. Gordon’s case, 41 How 
observation on this point, b R. v. ell’s St. Tr. 542. 

Lambert and Perry, % Campb. 400. 


have 
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have afterwards changed. But Lord Ch. J. Eyre said, that 
the question was not whether this book had a reference to 
the conspiracy charged, but whetlier it had not reference to 
the proof given in support of the charge, and he thought it 
evidence to rebut the supposition, that the reform of parlia¬ 
ment was a pretence made by the prisoner. The book was 
iwcordingly receivetl in evidence. 

As evidence is to be confined to the points in issue, the Evidence of 
character of either party cannot be enquired into, in a civil 
suit, unless it is put in issue by the nature of the proceeding 
itself. (I) Thus, in an action of ejectment by an heir at law, 
to set aside a will for fraud and imposition committed by the 
defendant, witnesses cannot be examined to the defendant’s 
good character. (2) iSo, on the trial of an information against 
the detendant for keeping false weights, where it was proposed 
to call witnesses on behalf of his character, Eyre C. B. ruled, 
that such evidence was not admissible in a civil suit. (3) 

“ The offence imputed is not,” he said, in the shape of a 
crime. To admit such evidence would be contrary to the 
true line of distinction, which is this, that in a direct prosecu¬ 
tion for a crime it is admissible, but where the prosecution is 
not directly for the crime but for the penalty, it is not. If 
evidence to character were admissible in such a case as this, 
it would be necessary to try character in every charge of fraud 
upon the excise and custom-house laws.” In an action for 
daiider, as the plaintiff’s character is in some degree put in 
issue, evidence of antecedent good conduct is admissible. (4) 

In an action for criminal conversation with the plaintiff’s 
wife, evidence may be given of the wife’s general bad cha¬ 
racter for want of chastity, or of particular acts of adultery 
committed by her before she became acquainted with the de¬ 
fendant. (5) This evidence is properly allowed in mitigation 

(i) Bull. N. P. (298.) (5) Coote V. Bertjf, 13 Mod. 233. 

(3) Goodrightdem. FarrV.Hicks, Bull. N. P. 27.396. Roberts v. 
lull. N. P. 39jS. Multston, MS. case in Selw. N. P. ’ 

(3) Attorney-General V. Bowman, 25. As to proof of general bad 

I Bos. & Pull 533. (a) character, see Foulkes v. Sclway, 

(4) King V. Waring, 5 Esp. 3 Esp. N.P. C. 336. 

, P. C, 13. 
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of damages, which ought to be proportionate to the amount 
of the loss sustained. So it may be proved, in mitigation of 
damages, that the plaintiff himself has carried on a criminal 
conversation with otlier women (i); or that the plaintiff’s 
wife made the first advances to the defendant. (2) Witnesses 
are not to be examined as to the general good character of 
the plaintiff’s wife, unless it has been attacked on the other 
side. (3) 

In an action for a libel, although the defendant cannot 
under the genera! issue prove the crime, which is imputed to 
the plaintiff (4), yet he may in many cases be allowed to give 
evidence of the plaintiff’s general character in mitigation of da¬ 
mages. Thus, where the libel imputed a crime to the pladntiff, 
in consequence of which he complmned of having lost tlie 
society of his acquaintance, the defendant on the general issue 
has been allowed to shew, that, before and at the time of the 
publication of the supposed libel, the plaintiff was gene¬ 
rally suspected of the crime imputed to him, and that on 
account of this suspicion his acquaintance had ceased to 
associate with him. (5) This evidence, upon general principles, 
is clearly admissible in mitigation, since a person of disparaged 
fame is not entitled to tlie same measure of damages os 
another whose character is unblemished; and besides, in tin's 

(x) Bull. N. P. 17. Duberley V. chastity; bntLd.Ellenborough ruled, 
Gunning, 4 T. R. 6.58. Bromley v. that they could not go into such an 
Wallace, 4 Esp. N. P. C. 437. Lord examination, as no evidence of ge- 
Kenyoti, in two cases, (Wyndhain v. neral bad character had been oiTered, 
I/d. Wycomb, 4 Esp. N. P. C. 16., and that they were restricted to dis¬ 
and another case there cited,) held jfroving the specific breach of chas- 
, , such proof to be a bar to the plain- tity alleged on the part of the 
tiff’s action. But now thb is not so defendant. See also Dodd v. Norris, 
considered. 3 Campb. 519. These cases carried 

(a) Elsam v. Fawcett, % Esp. the rule much furthorthan is advanced 
N. P. C. 56a. Gardiner v. Jadis, in the text. 

MS. case in Selw. N. P. *5. (4) Underwood v. Parkes, % Str. 

(3) In Bamfield v. Massey, i 1200. The C. J. there said, it had 
Citnipb. 460., an action for the se- been so ruled by a large majority of 
duction of the plaintiiT’s daughter. Judges. And see a Bos. & Pul. 225. 
it was proved that she had been con- n. (a). 

nected with another man, before her (5) Lord Leicester v. Walter, 
acquaintance with the defendant, and 1 Campb. 251.; and three other case 
in answer to this the counsel for the there cited by counsel, S. P.and — 
plaintifF proposed to examine wit- v. Moor, i Maul. &; Scl. a?4. 
nesses as to her general character for 

13 particular 
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particular case, the evidence disproved the averment, that the 
plaintiff bad alv^a/s preserved a good character in society, 
from which he had been driven by the insinuations in the 
libel, (r) Such evidence however is not admissible, where 
the defendant by his plea puts in issue the truth of the charge 
imputed, (a) In an action for a libel, it may be proved also, 
in mitigation of damages, that the plaintiff has been in tlite . 
habit of libelling the defendant. (3) And, in an action for a 
malicious prosecution, the defendant after proving circiitn- 
stances of suspicion against the plaintiff, may give evidence 
of his general bad character, in order to shew that he had 
probable cause for instituting the prosecution. (4) 

In trials for felony the prisoner is always permitted to call 
witnesses to his general character; and when the evidence 
against him is doubtful, such testimony may be sufficient to 
warrant an acquittal. The same rule seems to apply with 
equal force to trials for misdemeanors, where the direct ob¬ 
ject of the prosecution is to punish the offence. So, on the 
trial of an indictment for a rape, evidence is admissible on 
the part of the prisoner, that the woman bore a notoriously 
bad character for want of chastity and common decency, or 
that she had previously been criminally connected with the 
prisoner. In such a prosecution, however, it cannot be 
shewn, that she had a criminal connection witli other per¬ 
sons. (5) 

As the jury are bound to try only the matter in issue be¬ 
tween the parties, no evidence need be given to prove any 
points which are admitted on record, and none can be re¬ 
ceived to dispute an admission on the record. (6) Thus in an 
action for cutting down trees, if the plaintiff replies to the 

. * 

(j) I Maulr&Sel. a86. aCampb. bad character in mitigation of da- 

*54. mages. Lincoln Sum. Ass. 1815. 

(a) Snowdon v. Smitli, ruled by (3) Finnerty v. Tipper, % Campb. 
Chambre J. i Maul. & Sel. a86. (a) 77. 

I it in Kirkman v. Oxley, an action (4) l^odriguez v.Tadmire, a Esp. 
•lor wwds chargifig die plaintiff with N. P. C. yao. 
a u^enyf Heath J. allowed the de- (5) Hodgson’s case, by a minority 
fendiint, who had justified, to give of the Judges on a case reserved, 
evif'hncc of the plaintiff’s general i8ia. MS. 

(6) Bull. NP. (a98.) 
n - defendant’s 
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defendant’s plea of soil and freehold, that the trees were his 
trees and freehold, &c., he thereby admits the plea of the de¬ 
fendant, and cannot dispute that he bad the freehold of the 
soil. So if a tenant justifies for common, and the issue on 
the right of common is found for the demandant, the jury 
cannot find, that the tenant did not put in his cattle ; tor that 
is admitted. (i) So in an action of debt on award, where 
the defendant pleads no such awards the jury cannot find 
matters which make the award void, if they are not contained 
in the award itself. (2) If the defendant, in an action of cove¬ 
nant for not keeping premises in repair, plead performance, 
he admits, by refraining from the plea of non est factum, so 
much of the deed as is expanded on the record; but he ad¬ 
mits no more; and if the plaintiff would avail himself of any 
other part of the deed, he must prove it in the common way 
by the attesting witness. (3) 

The same rule will apply to judgments by default, to the 
payment of money into court, and to particulars of demand 
under a Judge’s order. The effect of these is here shortly 
considered. 

First, as to judgments by default. — A judgment by de&uit 
is an admission of the cause of action. Thus in an action on 
a bill of exchange again.st the defendant as acceptor, it ad¬ 
mits that he accepted it, and that the bill is as stated in the 
declaration; and he cannot afterwards shew on the execution 
of a writ of enquiry, that he had not accepted it (4); the bill 
must,, indeed, be produced, fonthe purpose of seeing whether 
there is any indorsement of money having been paid upon 
it. (5) So in an action for goods sold and delivered, or for 
money had imd received, the defendant, by suffering judgment 
to go by default, admits that something is due; and he cannot 
afterwards dispute the contract of sale, or shew fraud on the 

(i) Com. Dig. tit. Pleader, (S.17.) rington v. M'Morris, 5 Taunt. 

(z) z Roll. Abr. 69Z. 1 . Z5. Pickering v. Rudd, 1 Starkie, 3*. 

(3) Williams v. Sills, z Campb. Corsbie v. Oliver, t Starkie, 77. 
JI9. For other examples, see Hill (4) Green v. Heame, 3 T. R. 30” 
V. Wright, a Esp. N. P. C. 669. Bevis v. Lindfell, zStr. 1149. 

Cox V. Brain, 3 Taunt. 95. Wat- (j)3T.R. 30a. Billers v. Bov les. 
son r. King, 4 Campb. z/z. Har- Barnes Rep. Ellis v. Wall, ib. 

14 part 
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part of the plaintiff jii making the contract (i); but the plain*- 
tiff will only have/to prove the amount due to him. So on 
the execution of a writ of enquiry after judgment on demurrer, 
the defendant cannot controvert any thing but the amount of 
the sum in demand; as, in an action fou goods sold and deli¬ 
vered, to which the defendant pleaded coverture, and the 
plaintiff replied, that the defendant’s husband had resided 
abroad, and that the defendant during all the time, &c. had 
carried on trade as a feme sole, the Court were of opinion, 
that, after judgment on demurrer to this replication, evidence 
of the wife having acted as agent to the husband ought not to 
have been admitted on the execution of the writ of enquiry; 
that the only question to be decided by the jury was on the 
amount of the debt, and that the question, whether the debt 
had been contracted by the defendant as agent for her husband, 
or in her separate capacity, ought to have been considered as 
determined by the record. (2) 

Secondly, as to payment of money into court — Such pay- Payment of 
inent is in general an acknowledgment of the right of action 
to the amount of the particular sum. (3) And as it is an ac¬ 
knowledgment on record, the party cannot recover it back, 
although he has paid it wrongfully or by mistake. (4) It is an 
admission by the defendant that the plaintiff has a legal de¬ 
mand to a certain extent; but it is not an acknowledgment 
beyond that amount, and will not preclude the defendant from 
taking any objection to the action with respect to any other 
part of the demand, to which the payment of the money does 
not apply, although, if no *money had been brought into 
court, the objection might have been a bar to the whole de- • 


(1) East Ind. Comp. v. Glover, 

I Str. 614. 

(a) De Gaillon v. L’Aigle, i Bos. 
& Pull. 368. After judgment by de- 
^ fault of one of the defendants, the 
' plaintiiT cannot be nonsuited as to 
the other defendant; but if ths 
' ^daintiff' fail to make out his case, 
tltt other defendant must have a ver- 
d'et. Hannay v. Smith and another, 
3 T. R. 66». 

L 


(3) 5 Burr. 4640. I T. R. 465. 
4 £a«t, 134. By the modem prac¬ 
tice, the plaintiiT may be nonsuited, 
although the defendant has paid 
money into court. Cotterel v. Ap- 
sey, 6 Taunt. 344. 

(4) Vaughan v. Barnes, 4 Bos. & 
PuU. 394. Malcolm v. Fullarton, .4 
T. R. 645. 


3 
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150 


Evidence conjined to EointSiin Issue, [Ch.7* 

mand.(i) Where there is a count ^ a qjecial contract 
together with money counts, payment money generally 
upon tlie whole declaration is an admission of the contract on 
eveiy count, to which the contract is in its nature appli¬ 
cable. (2) And aftei; such an admission the defendant will be 
precluded from disputing the existence of the contract as 
stated. Thus in an action on a bill of exchange, the defend¬ 
ant, by paying money into court generally, dispenses with the 
regular proof of the party’s handwriting (3), and cannot object 
to the sufficiency of the stamp on which the bill is drawn. (4) 
So, in an action of covenant, l^e admits the execution of the 
deed. (5) So, where the plaintiff brought an action for work 
and labour as a surgeon, the defendant by paying money into 
court admitted his right to recover in that character, and 
was not allowed to dispute it at the triaL (6) And payment 
of money into court has been held to be a conclusive admis* 
sion of the plaintiff’s right to sue in that court. (7) So, where 
the defendant paid money into court generally upon a declara¬ 
tion containing a count on a policy of insurance together 
with 'money counts, he was not afterwards permitted to shew’, 
that the policy was originally different, and had been altered 
by the broker without his knowledge. (8) But if the plaintiff 
previous to the trial has induced the defendant to believe, that 
the only point to be tried would be a question of fraud, and 
has suffered him to prepare his evidence for that purpose, the 
Court will not allow the plaintiff to object to the receipt of that 
evidence at the trial, on the ground of the contract having 
been admitted by the payment of money into court. This was 
determined by the Court of Ommon Pleas in the case of 
Muller V. Hartshorne. (9) Lor<l Alvanley C. J. on the trial 
of that case, allowed the defendant to prove fraud on the part 


(1) Co* V. Parry, i T. R. 464- 
Mdliah V. AUttutt, z Maule & Sel. 
106. Blackbuni v. Scholes, z Campb. 

341 * 

(a) Benoett v. Francis, z Bos. & 
Pull. 550. 

(3) GuUeridge v. Soutls^ 2 H. Bl. 
374. Middleton v. Brevrer, Peake, 
N. P. C 15. 

(4) Israel v. Benjamin, 3 Campb. 
40. 


(5) Randal v. Lynch, a Campb. 
3J7. Watkins v. Towers, a T. R. 
275. 

(6) LipsccHube v. iloimes, z' 

Campb. 441. 

(7) Miller v. Williams, j Esp.^ 

N. P. C. 19. 

(8) Andrews v. Palsgrave, 9 Ea^;^ 

3 * 5 - (. 

(9) 3 Bos. A Pull. 556. I 


of 
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of the plaintifl^ in oirder to avoid the instrument. (i) But the 
Court ailerwards declined giving any opinion on that point, 
because under im circumstances of the case the plaintiff wa« 
not at liberty to avail himself of that objection. 

Payment of money into court is an admission only of a 
legal demand. If the contract declared upon be illegal, the 
<lefendant cannot give it validity by his admission ; no ad¬ 
mission of the parties will oblige the court to give effect to an 
illegal transaction. (2) And although paying money into 
court admits the contract, that is, the entire consideration 
tor the act and the entire act which is to be done for such 
consideration, yet it will not be an admission of other parts of 
the contract, which are distinct and collateral, respecting 
the liquidation of damages after breach of the contract. In 
the case of Clarke v. Gray (3) the Court of King’s Bench 
after much consideration determined, that in an action of 
assumpsit against a carrier for the loss of goods, the plaintiff' 
might maintain his action, although it was proved on the part 
of the defendant, that he was not to be accountable for more 
than 5/. for goods, unless entered as such and paid for ac¬ 
cordingly, and the goods in question though above the value 
of 5/. had not been paid for. The Court were of opinion, that 
the plaintiff was entitled to retain a verdict, which he had 
recovered for 5^., the limited amount of the damages re¬ 
coverable under this contract; that this restriction was a part 
of the contract, collateral to th^ entire consideration and to 
the act to be done for that consideration, and as it related 
merely to the liquidation ot^ damages after a breach of the 
contract, that it might be properly given in evidence to the 
jury in reduction of damages. It follows from this case, that 
if the defendant had paid money into court, he would have 
been allowed to give in evidence the restrictive provision, and 
that such evidence would not have been inconsistent with the 
admission of the contract stated in the declaration; though 
the contrary was decided in the earlier case of Yate v. Wil- 
lan (4^ on the ground, that tlic notice containing the 

• (i) lb. and see a Bos. Sc Pull. 39a. (3) 6 East, 564. 

(a) Ribbans v. Cricket, i Bos. (4) aEast, ia8. 

&PuIi. 464 > a East, 134. 
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restriction was a limitatim of the contr\fcti and that it' no 
money had been brought into court the p\aintiiF must have 
been nonsuited. But the Court of King’s Bench, adverting 
to this case in the before-cited case of Clarke v. Gray, s^id, 

“ It appears to us, that the case of Yate v. Willan cannot be 
supported to its full extent j for although the payment of 
money in that case did admit the contract as stated in the de¬ 
claration, it did not admit a contract incompatible with the 
restrictive provision as to the amount of damages to be re¬ 
covered in case of loss.” If indeed the provision is of such a 
nature as will discharge the defendant from all liability under 
the contract, unless the plaintiff has complied with the condi¬ 
tion, (as was the case in Clay v. Willan (i), where ihe goods 
were not to be accounted for to any amount, unless properly 
entered and paid for,) that will not merely operate in reduc¬ 
tion of the damages, but in bar of the action ; and therefore 
in such a case, if the defendant pays money into court on a 
declaration against a carrier in the common form, he cannot 
afterwards give in evidence such a provision, which entirely 
negatives the contract as stated in the declaration. 

Payment of money into court ought to be proved by the 
production of the rule of court, or by the office-copy of the 
rule. It will not be sufficient to call the attorney, who has 
taken the money out of court. (2) 

Thirdly, as to bills of particulars. — It has been before 
mentioned that a bill delivered by an attorney to his client 
for business done during a certain period, or to a tradesman 
for goods sold, is strong presumptive evidence against any 
additional item within the same period. The party is not 
however precluded from shewing that items, included in a 
subsequent bill, have been omitted by mistake in the former 
bill, and that the business, which is the subject of the charge, 
has been done by him for the defendant. A bill of jwirticu- 

(1) 1 Hi Bl. 298. 6£ast, 570i Raym. 254* The production of the 

(2) Israel V. Benjamin, 3 Campb. role by the defendant does not en-. 
40. As to the commencement of title the plaintiff to a reply, 2 Taun'..‘ 
the practice of paying money into 267. 

court, see 2 H. Bl. 376.; i Ld. 
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lars, delivered under a Judge’s order, is more conclusive: its 
sole object is to inform the opposite party of what he ought 
to come prepared to try; and it will effectually preclude the 
party, who delivers it, from giving evidence of any other de¬ 
mand not there stated. Thus, where a.declaration contained 
a count for money had and received for the plaintilTs use, 
and also a demand for horses sold by the plaintiff to the 
defendant himself, and the bill of particulars specified the 
last demand alone, it was decided that the plaintiff could 
not give evidence of horses being sold by the defendant as 
the plaintiff’s agent (i); for a contract for the absolute sale 
of horses to the defendant is essentially different from a 
contract to repay money received on a sale of horses 
by commission; and the proceeds of such a sale by the 
defendant could only be recovered under the count for money 
had and received, which the plaintiff abandoned by confining 
his bill of particulars to the demand stated in the other 
count. So, where the declaration contains a count on a pro¬ 
missory note together with money counts, and the particular 
of demand includes only the note, the plaintiff will not be 
allowed to prove the consideration for which the note was 
given, and if he cannot recover upon the note on account of 
the want of a proper stamp, he will be nonsuited. (2) And 
although the plaintiff on perceiving the defect of his first par¬ 
ticular of demand, which only mentions the promissory note, 
delivers a second bill of particulars large enough to compre¬ 
hend the original debt, yet this will not avail him, unless the 
second particular has been delivered under a Judge’s order. (3) 
On the other hand, if th® plaintiff, either before or after 
delivering a bill of particulars under a Judge’s order, makes. • 
a demand of payment only for a part of the articles specified 
in the bill, such a demand will not have the effect of con¬ 
fining him in his evidence, nor supersede the bill of particu¬ 
lars. (4) If the plaintiff in the former case could have 
recovered on the promissory note, he might have recovered 
interest also, as arising out of the principal and incident 

(i) Holland v. Hopkins, z Bos. (3) Brown v. Watts, 1 Taunt. 
&Pull. »43. 353. 

(a) Wado v* Beaslty,4£8p. N. P. (4) Short v. Edwards, x £sp. N. 
C. 7 ' , 373. 
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to it) though interest has not been specifically claimed in the 
particular of demand which gives notice of the amount of 
the note. (x) * ^ 

In an action of assumpsit, where the defendant pleaded 
in abatement, that Uie promises were made by himself and 
another pci*son jointly, on which plea issue was joinetl, and 
on the trial it appeared from the bill of particulars, that some 
of the articles had been furnished to the defendant jointly 
with the person named in the plea, Lortl Kenyon C. J. held 
that the plaintilF was bound by his bill of particulars, which 
supported the delcndant’s plea; and therefore he nonsuited 
the plaintiff’. (2) Here the articles, stated to have been fur¬ 
nished on the joint credit of the defendant and another per¬ 
son, were items of the plaintiff’s demand; and they were a 
necessary part of his bill of particulars, if he intended to re¬ 
cover payment upon them against the defendant. And this 
seems to ‘distinguish the case fix>m that of Miller v. John¬ 
son (3), which w'as xm action for the sale of some lottery 
tickets, and, as proof of the sale, the particular of the defend¬ 
ant’s set-off was produced, which mentioned tlic fact of the 
sale of the tickets to himself; but Ch. J. Eyre, who tried the 
cause, was of opinion that the particular could not properly 
be used against the defendant fur this purpose, and that the 
fact of sale ought to be proved by other evidence. 

The use of a bill of particulars is to prevent the inconvo 
nienccs, which might otherwise arise from the general and 
undefined statements in die plaintiff’s declaration, and to 
apprise the defendant of the particulars of the demand, which 
the plaintiff has against him. If it gives sufficient inform¬ 
ation to die opposite party to guard him xigaiust surprise, it 
answers the purpose for which it was intended, and will be 
sufficient, thougli it may be in some respects inaccurate. Thus 
in an action of assumpsit for money paid to the defendant’s 
use, where in the bill of particulars an item for money ad¬ 
vanced was by mistake written under the name ol' A. B. in- 

(t) Blake V. Lawrence, 4 Esp. N. suit was afterwards refused by the 
P. C. 147. Court. 

(2) Colson V. Selby, X Esp. N.P.C. (3) 2 Esp. N. P. C. 60a. 

451. A lale to set aside the non- 

stcad 
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stead of being written under that of C. D. in another part of 
the pai'ticular, and thus appeared to have been advanced to 
the former. Lord Ellenborough allowed the plaintiff to prove 
that the item in question was intended, and must have been 
understood, to refer to the latter nanip, but by mere clerical 
error had been misplaced; and that if the defendant could 
shew by affidavit, that he had been misled by the plaintiffi’s 
particular, it might ful^nish a ground for the Court afterwards 
to set aside that particular sum. (i) So wliere the work, for 
which the action was brought, was stated by the particular 
to have been done in a wrong month, when in fact no work 
had been done, the plaintiff was allowed to give evidence of 
liis having done work for the defendant in the other month. (2) 
And altliough the general rule is, that the party shall be 
confined to his bill of particulars, and not admitted to give 
evidence of any additional demand, yet under certain cir¬ 
cumstances, in a case where the proofs produced by the de¬ 
fendant himself established another claim in his favour, the 
plaintiff has been allowed to have the benefit of such evidence 
even beyond the contents of the particular. Thus, where an 
action was brought by one partner against another to recover 
a balance due on a statement of accounts, the plaintiff by his 
bill of particulars confined himself to the balance due on se¬ 
parate accounts, in support of which he gave in evidence an 
account by the defendant making himself debtor to a certain 
amount; and in answer to thb evidence the defendant pro¬ 
duced an account subseq[liently rendered by the plaintiff, 
according to which there appeared to be a balance due on 
the separate accounts to the defendant; but on the opposite 
side of the page, there was a statement also of the partner-, , 
ship accounts, on whicli the balance was in favour of the 
plaintiff, and greatly exceeded the balance on the separate 
account. It was objected that tlie plaintiff could not recover 
beyond hb particular; the Court however said, that the 
defendant himself had given the plaintiff a better case than he 
was at liberty to make for lumself, and that the plaintiff wa:> 
entitled to a verdict for all that had been proved to be due to 

(x) Pay T. Bovrer, i Campb. 69.11. (a) Millwood v, Walter, z Taunt. 

And «ee Brown v. Hodgson, 4 Taunt. »a4. 

189. Davies v. Edwards, 3 Maule 
& Sel. 380. 

him. 



Ajffimiativc of Issue proved. [Ch. 7* 

him. (1) The parties afterwards came to a compromise, and 
agreed upon the sum to be recovered. It is to be observed, 
that there were peculiar circumstances in this case; the 
written paper, which the defendant gave in evidence as the 
writing of the piaintifi^ could only have been admitted as one 
entire writing, the whole to be taken together, and was not 
admissible merely in parts; the defenjjant could not use in 
evidence the separate account of the plaintiff without {ulmit- 
ting also the partnership account, which was written by him 
on the same paper, since the one part might have explained 
or referred to the other; and, if the statement of a party is 
given in evidence against himself^ the whole of the statement 
ought to be received, though all its parts may not deserve the 
same credit. But it appears to be too much to infer generally 
from the authority of this case, that, because the evidence 
adduced by the defendant discloses other items, which might 
have been included in the bill of particulars, the plaintiffs 
ought therefore to recover on these items, as well as upon 
those which are specifically mentioned. Ihe case in question 
must be considered as a particular excejition, and not as 
establishing a rule of so wide and general a nature. The 
plaintifl^ it is presumed, can neither cross examine the de¬ 
fendant’s witnesses to any claim, which he has not compre¬ 
hended in his particular of demand, nor can he at the trial 
avail himself of any such claim, though disclosed by the wit¬ 
nesses on the other side in their examination in chief. 


Sect. IV. 

The Affirmative of the Issue is to he proved. 

The next general rule is, that the point in issue is to be 
proved by the party who asserts the affirmative; according to 
the maxim of the civil law, << £i incumbit probatio, qui dicit, 
non qui nt^at.” Thus, in an action for a loss by barratry in 
the master of a ship, where it was objected by the defendant, 
that the plaintiff ought to prove that the master was not also 
the owner or freighter, and that he did not act under the di- 

(i) Hunt Y> Watkii, x Campb. 68* 

rectioii 
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rection of the person who was, (in which case barratry could 
not be committed,) the Court held, that, if the master was 
owner or freighter, or acted under the direction of the owner, 
the burthen of proving that fact lay on the defendant, (i) In 
an action on the game laws, though the plaintiff must aver, in 
order to bring the defendant within th’e act, that he was not 
duly qualified; yet it is not necessary to disprove his qualifica¬ 
tions; but it will be for the defendant, if he can, to prove 
himself qualified. (2) And it has lately been determined by 
the Court of King’s Bench, that the same rule of evidence 
applies ns well to proceedings on informations before magis¬ 
trates, as to actions for penalties; and that a conviction, which 
specifically negatives the several qualifications mentioned in 
the statute, is sufficient, without stating evidence to negative 
those qualifications. (3) If such negative evidence were neces¬ 
sary to support the information, it would scarcely be possible 
in any case to convict, in consequence of the great number of 
distinct heads of qualification, which are enumerated in the 
statute. On the other hand, all the qualifications specified 
are peculiarly within the knowledge of the qualified person. 
If he is entitled to any such estate as the statute requires, ho 
may prove it by his title-deeds, or by the receipt of the rents 
and profits; or if he is the son and heir apparent, or servant 
to any lord or lady of a manor, and appointed to kill game, 
that will be a good defence. All these qualifications are 
peculiarly within the knowledge of the party himself; but 
the prosecutor has probably no means of proving a disqualifi¬ 
cation. 


(i) Ro»a V. Hunter, 4T. R. 33. 
3 ^* 

(u) By Lord Mansfield, in Spteres 
▼. Parker, i T. R. 144. Buller, J. 
in I T. R. 649. Heath J. in Jelfs v. 
Ballard, 1 Bos. & Pull. 468. Cham- 
bre J. in Frontine v. Froat, a Bos. & 
Pull. 307. adm. per Cur. in R. v. 
Stone, I East, 650. 

(3) R. V. Turner, Trin. Term. 
1816. Maule & Selw. MS. Law¬ 
rence J. and Le Blanc J. were of 
this opinion in the case of R. v. 


Stone, I East, 633. — A distinction 
was at one time made between these * 
cases; and several of the Judges were 
of opinion, that some evidence of 
the want of qualification ought to be 
produced before the magistrate. See 
R. V. Jarvis, i Burr. 148. 153. i 
East, 643. (c) S. C. By Lord Ken¬ 
yon and Grose, J. in R. v. Stone, i 
East, 649.; and Chambre, J. in 3 
Bos. & Pul. 307. And see R. v. 
Marriott, 1 Str. 66. Bluet q. t. v. 
Needs, Com. Rep. 322. 525. 


• Where 
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Where one party charges another with a culpable omission 
or breach of duty, the general rule above laid down does not 
apply. In such a case, the person who makes the charge is 
bound to prove it, though it may involve a negative; for it is 
one of the first principles of justice, not to presume that a per¬ 
son has acted illegally,* till the contrary is proved. Thus, in 
a suit for tithes in the Spiritual Court, where the defendant 
pleaded, that the plaintiff had not read the thirty-nine articles, 
the Court put the defendant to prove the feet, though a nega¬ 
tive ; upon which, he moved the Court of King’s Bench for 

prohibition; but it was* refused, for the reason aircadj' 
stated, (r) So, in an action by the owner of a ship against 
the defendants, for putting on board a quantity of combustible 
and dangei'ous articles “ without giving due notice thereof,” 
tlie Court held, that it lay upon the plaintiff to prove this 
negative averment. (2) Sto, on an indictment on the statute 
4a G. 3. c. 107. s. T., which makes it fdony to course deer 
on an. inclosed ground without the consent of the owner, the 
negative ought to be proved, that the owner had not given 
liis consent. (3) The general rule is, that when a person is 
required to do a certain act, the omission of which would 
make him guilty of a criminal neglect of duty, it ought to bo 
intended, that he has duly performed it, unless the contrary 
be diewn. But if the circumstances of the case raise a pre¬ 
sumption, that all has not been regularly performed, whether 
that presumption arise from positive or from negative evi¬ 
dence, then it is incumbent on the party to prove the due 
performance of the act required. Thus, on the trial of an 
indictment against a parish for not repairing a highway, which 
was reputed to lie within the parish, and had been from time 
* to time repaired by the inhabitants, an award made by com¬ 
missioners of inclosurc, awarding the highway to be situate in 
a difierent pariah, was adjudged not to be admissible evidence 
tor the defendants, because it was not proved that the com- 

(i) Monke V. Butler, I Roll. Rep. (a) Williams v. E. Ind. Cwnp. 
83. cited by I.ord Eilenborough, 3 3 East, 193.199. 

East, X99. Powell v. Milbank, (3) R-v. Rogers, a Cwnpb. 654. 
a Black. Rep. 851. S. P. Sec also And see R. v. MalKnsoD, % Burr. 
Lord Halifax’s case. Bull. N. P. 679. R. v. Corden, 4 Burr. aa79. 
(a98). R. V. Combs, Comb. 57. 

(Jllb. Ev, 13a. 
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missioners bad given the previous notices (required by the in- 
closure act) to the parishes, who would be affixited by their 
award; the circumstance of the defendants having continued 
to repair after the award, raised a presumption, tliat there had 
not been such a notice as the act of parliament required. (i) 

It is a general rule of evidence, that the biurthen of proof 
lies on the person, who has to support his case by proof of 
a fact, of which he is supposed to be cognizant. Thus, in an 
action by the assignees of a bankrupt, where the defendant, 
under a notice of set-odj gave in evidence promissory notes 
dated before the bankruptcy, the Coiut held that he ought 
also to shew, that the notes came to his hands before that 
time. (2) So, where the question is on the legitirimcy of a 
child, if a legal marriage is proved, the legitimacy is pre¬ 
sumed, and the party who asserts the illegitimacy ought to 
prove it (3): but if there has be«n a divorce a mensd et ihoro^ 
the presumption is, that a child born afterwards, (as a year 
after the sentence, &C.) is illegitimate (4); it will be sufficient 
therefore in such a case to prove the divorce; and this will 
call upon the opposite party to establish the legitimacy by 
proof of access.' So^ where the issue is upon the life or death 
of a person, the proof of the feet lies upon the party who 
asserts the death, for the presumption is that the party con¬ 
tinues alive, until the contrary be proved. (5) But where no 
account can be given of the person, this presumption of the 
duration of life ceases at the ^pspiration of seven years from the 
time when he w'as last known to be living (6); a period, which 
has been fixed, from analogy to the statute of bigamy (7), and 
the statute concerning leases Scterminable on lives.(8)* Thus 

in 

(1) R. V. Inhabitants of Hasling- St. Margaret, i Salk, laa* See ante. 

Held, 2 Maule 1^' Selw. 558; p. 1x8. 

(2) Dickaon v.£vans, 6T.R. (,i) Wilson v. Hodges, 2 East, 

Fur other examples, see Borthwick v. 31a. 

Cairuthers, i T. R. 648. a East P. (6) Doe dem. George v. Je?<.on, 
0.782, 6East, 80. 85. 

(3) See ante, p. II7. (7) St. i J. i. c. 11. s. a. 

(4) Parishee ef St. George and (8). SU19C. a. c. 6. 


* The statute of bigamy contains a proviso, that it shall not extend to 

any person, whose husband or wife shall be continually remaining beyond 

the 
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in the bcfbre-cited case of Doe v. Jesson, where it was proved, 
that a person went to sea at a paiticular time, which was the 
last account given of him, his death was presumed at the end 
of seven years from that time. And therefore, where the 
defendant pleaded coverture in bar of an action of assumpsit, 
and proved her marridge, and that her husband went abroad 
twelve years before the commencement of the action, this 
was held not to be sufficient, and the defendant was required 
to prove that her husband was alive within seven years (t): 
without such additional proof, the jury might have presumed 
the death of the husband at the time of the promise, which 
would have been against the defendant’s plea. 

Although, in general, it is necessary for a party, who 
brings an action, to prove all the material facts whicli he 
alleges in support of his claim, yet where the defendant pleads 
a fact within his own knowledge in discharge of himself, and 
the plaintiff still insists on the defendant’s liability, alleging 
the same fact in his replication, there the burthen of the proof 
lies on the, defendant, not upon the plaintiff. Thus in an 
action of assumpsit, where the defendant pleaded infancy, and 
the plaintiff replied, that “ the defendant, after he had at¬ 
tained his full age, ratified and confirmed the promise and 
undertaking,” the Court held, that the mere proof of a pro¬ 
mise to pay was sufficient on the part of the plaintiff; and 
that it was for the defendant to prove the personal incapacity 
to contract, on which he grounded his defence, and which 
lay so peculiarly within his own l^owledge. (2) 

(i)Hopewellv.DePinna,aCampb. (a) Borthwick v.Carruthers, iT. 

113. 1^648. 


the seas by the space of seven years together, or whose husband or wife 
shall absent him or herself the one from the other by the space df seven 
years together within the king’s dominions, the one of them not knowing 
the other to be living within that time.” It has been held, that the last 
clause, (namely, the one of them not knowing,” &c.) relates oply to the 
ad clause, and not to the first respecting commorancy beyond the seas; and 
consequently that the second marriage is not felonious, where either of the 
parties is beyond the seas for seven years, though the party in this country 
had notice that die other was living. 3 Inst. 88. 1 Hal. P. C. 692. a B 1 . 
Com. 164. 
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Sect. V, 

The Substance onlj/ of the Issue need he prcrved. 

The next general rule to be considereil is, that on any issue 
it will be sufficient to prove the substance of the issue. The 
following examples will serve to illustrate this rule. And first, 
with rcs})ect to civil cases. 

In a case where the defendant pleaded payment of the 
principal sum and of all interest due, and it appeared in evi¬ 
dence that a gross sum was paid, not amounting to the full 
interest, but accepted by the plaintiff as full payment, the Lord 
Ch. Justice Raymond held the proof to be sufficient, (i) So, 
in an action upon a s})ecial promise to deliver up the bond on 
the payment of a sum of money, which had been borrowed of 
the defendant; the evidence for the plaintiff was, that the 
money had been tendered to the defendant, and the bond had 
been demandetl, but refused; and, an objection being made 
on the })art of the defendant, that the plaintiff ’s case had not 
been proved as laid, Lee Ch, J. over-iulcd it; and the Court of 
Common Pleas, after taking time to consider, wfere unani- 
WJiou.sly of opinion, that the evidence was sufficient to support 
the declaration; as the tender on the one side, .and the refus.al 
to accept on the other, w^erc in point of law equivalent to 
payment. (2) 

In an action of tvaste for cutting down a certain number 
of trees, j)roof that the defendant cut a smaller number is 
sufficient; for, in effect the issue is waste or no waste. (3) 
And in an action of covenant, when the breach assigned is, 
“ that the defendant has not used a 1‘ann in a husbandlike 
manner, but on the contrary has committed waste, &c.,” 
to which the defendant jileads “ that he has not committeil 
waste, &c.,” but used the same in a good arid husbandlike 
nuinnor, and issue is taken upon this, the plaintiff’cannot give 
evidence of any unhusbandlike treatment of the iarm, not 
amounting to waste; for the issue is narrowed to this point. {.)) 

tij Price V. Brown, aStr. 690. (3) Co[. Lit. a8a. <?. 3 Roll. Ab. 

la) Alcorn v. Westbrook, i Wils. 706. tit. Verdict, C. 4c. 

115. Wright J., .It first, contra. (4) Harris v. Manilr- jT R. 

M hi 
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In an action against a sheriff, where the plaintiff declared, 
that he had J. S. and his wife in execution, and that the de¬ 
fendant suffered them to escape, and a special verdict was 
found, that the husband alone was taken in execution, (the 
execution being for a debt due from the wife before coverture,) 
and that he escaped, the Court held that the substance of the 
issue was found, and gave judgment for the plaintiff, (i) In 
an action on a simple contract, whether assumpsit or debt, 
the plaintiff may prove and recover a less sum than he has 
demanded in the writ; and for this reason, it has been held, 
that a declaration in such action is not bad for specifying a 
less sum, though the breach assigned is the nonpayment ol 
the whole sum demanded. (2) 

In actions for slander, the courts used at one time fo hold, 
that the plaintiff was bound to prove the words precisely as 
laid; but it is now settled, that it will be sufficient, if the 
plaintiff’prove the substance of the words. And if the declar¬ 
ation contain several actionable words, the plaintiff will be 
entitled to a verdict on proving some of them. (3) In the 
late case of Hall v. Smith (4), where the declaration stated, 
that the plaintiff was a trader at C and also a trader at O, 
and that the defendant spoke concerning the plaintiff as such 
trader, that he was a bankrupt at C, &c., it was proved at the 
trial, that the plaintiff carried on a trade at O, but not that 
he carried on the other* trade at C as stated, and the words 
spoken of him were that he was a bankrupt at C in the 
liquor trade, (which was the trade carried on at O,) the Court 
held that the substance of the charge had been proved, and 
that the place, where the plaintiff was stated to have become 
a bankrupt, was immaterial. 

In an action of replevin, where the defendant avowed 
taking the cattle as damage-feasant, the plaintiff pleaded in 
bar, that one W was seized of a house and laml, &c., whereto 
he had common, &c., and demised the same to him to hold 

(1) Roberts and Wife v. Herbert, (4) 1 Maule & Sel. 387. See also 
I Sid.5. S. C. cited Bull. N. P. 399. Figgins v. Cogswell, 3 Maule & Sel. 

(2) M'Quillin v.Cox, ili.Bl. 349. 36^. Solomons v. Medex, 1 Starkie, 

(3) Cumpagnon v. Martin, 3 Bl. 191. 

I'lcp. 790, 
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from a certain day next before for a year; the avowant 
t ravorsed the lease 7 nodo et forma, upon which issue was taken; 
the jury found a special verdict, that W made a lease to the 
plaintiff on the day stated for a year; and the plaintiff had 
judgment, for although this is not the same lease as pleaded, 
(since this begins on the day and the otlier not so soon,) yet, 
the Court said, the substance of the issue is, whether or not 
the plaintiff had such a lease, as by force thereof he mi^t 
have common at the time, and this appeared to be the case 
here. (i) But, the Court added, it (the verdict) must not de- 
jiart altogether from the form of the issue; for if it had been 
found, that he had right of common by a lease from another, 
or as an owner, that had been clearly out of the issue both 
in matter and form. And they admitted, that if the plaintiff 
had declared thus in cjedioncfrm<s, it would have been clearly 
against him, for there he demands and recovers the term, and 
therefore must make his title truly. In the principal case, as 
the reporter observes, the jury might have found directly 
against the plaintiff non dimisit modo et fornid, and could not 
safely have found a general verdict for him; but the jury 
having found specially, the Court gave judgment for the 
plaintiff’. (2) 

In replevin, if the defendant avow taking the cattle as 
damage-feasant, and the plaintiff justify for common, and 
aver that the cattle were levant and Couchant, on which issue 
is joined, proof only for part of the cattle is not sufficient, for 
the issue is upon the whole. {3) But though the party must 
prove a prescriptive right commensurate with the right 
claimed, he w'ill not be precluded from recovering, because he 
proves a more ample right than what he claims. Evidence* 
of a right of common for sheep and cow's will support a plea 
prescribing for common only for sheep. (4) 

(i) Pope V. Skinner, Hob. 72. S.C. a H. BI. 214. And for other ex¬ 
cited Bull. N.P. .300. amples of variance in the pro^f ot 

(a)S.C. cited as to this point, Com. rights, .see R. v. Inhalniants ot 
Dig. tit. Pleader, S. 7. Surry, ^ Campb. 455. R. v. M. ol 

(3) Sloper .V. Allen, 2 Roll. Ab. Buckingham, 4 Campb. 189. 

706. tit. Trial, C. 41. S. C. cited (4) Biishwood v. Bond, Cro. I-. 
Bull. N. P. 299. Rogers v. Alien, 722. Bailiffs, &c. of Tcwkcil'ii r v. 
j Campb. 313. See Brook v. Willett, Bilcknell, j Tannt. 142. 
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It’the issue joined between the parties is, whether A and B 
were churchwardens, proo^ that one was and not the other, 
would not be sufficient, (i) So, where the declaration averred, 
that the plaintiff was constable of a particular parish, and that 
he was assaulted in die execution of his office as constable, 
and it appeared on the evidence, that he had been sworn in 
taserve for a whole liberty of which the parish formed a part, 
tffs was held to be a material variance. (2) 

The same general rule of evidence applies, if possible, still 
more strongly to the case of criminal prosecutions than to 
civil suits. On a charge of petit treason, if the killing with 
malice is proved, but no circumstances of aggravation are 
proved to make the offence treasonable, the prisoner may be 
found guilty of the murder. (3) On an indictment for bur¬ 
glary and stealing goods, if it appear that no burglary was 
committed, as where the breaking and entering were not in 
the night—or on a charge of robbery, where the property was 
not taken iiom the person by violence or by putting him in 
fear—the prisoner may be foumi guilty only of the simple lar¬ 
ceny. (4) On the trial of an indictment for murder, the jury 
may find the prisoner guilty of manslaughter only; for the 
principal matter is the killing, and the malice is only a cir- 
mmstance in aggravatioji. (5) And if the manner or means of 
he death proved agree in substance with the means chargc<l 
n the indictment, it will be sufficient; as, where the indict- 
nent is for killing with a dagger, and the evidence prove a 
dlling with a staff (6); or if the indictment be for killing with 
me sort of poison, and the evidence proves the killing with 
mother, such evidence maintains the indictment, because the 
n oof of tlie instrument is not absolutely necessary to the proof 
»f the fact itself (6); but if the charge is for poisoning, and 
he death is proved to have been caused by striking or starv- 
ag, &c., this evidence would not support the indictment as 

(I) Bull. N. P. 299. (4) ^ East P. C. 513. 

(a) Goodes v. Wheatljr, 1 Campb. (5) Mackallcy’s case, 9 Rep. b. 
^I. Co. Lit. 282. a. Gilb.Ev. 233. 

(j) Case of Swan and Jefferys, (6) 9Rep.67. «. Gilb. Ev 231. 
)st. Disc. 104. I East P.C, 341. 

the 
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the species of death in the one case is totally different from 
that in the other. (1) 

If the indictment charges that A gave the mortal blow, 
and that B and C were present aiding and abetting, &c.^ but 
on the evidence it appears that B struck, and that A and C 
were present aiding, &c., this is not a material variance, for 
the stroke is adjudged in law to be the stroke of every one .of 
them, and is as strongly the act of the others, as if they all 
three had held the weapon, and had altogether struck the de¬ 
ceased. (2) The identity of the person supposed to have given 
tlie stroke (says Mr. Justice Foster) is but a circumstance, 
and in this case a very immaterial one. The stroke of one is 
in consideration of law, and in sound reason too, the stroke of 
all. They arc all principals in law, and principals in deed. 
If two pei'sons are indicted as principals, and one is proved 
to be only accessary, he must be discharged on this indict-* 
mcnt(3), for in consideration of law their offences are quite 
different. And one indicted as accessai*y before the fact cannot 
be convicted upon evidence proving him to liavc been (prin¬ 
cipal in the second degree) present aiding and abetting at 
the fact. (4) In Mackalley’s case (5), where the prisoner was 
fried for the murder of a sorjeant at niace in London, the in¬ 
dictment charged, that the sheriff made a precept to the serjeant 
for the arrest, and it a[)peared upon the evidence, that there 
was no such preccj)t, hut that the serjeant made the arrest ex 
officio at the plaintiff’s retjuest oit the entry of the plaint, ac¬ 
cording to the custom of the city; and all the Judges held, 
that the variance between tl\f indictment and the evidence was 
not material, because the warrant to arrest was only a cir- , 
cumstance, and the substance of the mailer had been found, 
which was, that the prisoner killed an officer in the lawful ex¬ 
ecution of legal process. The .Judges were also of opinion, 
that the indictment might have been general, (that the pri¬ 
soner feloniously and of his malice prepense killed, &c.) and 
that the special matter might have been given in evidence ; 

(i) 9Rep. 67. Gilb, Ev. *31. (3) Glib. Ev. 331. See Post. 361. 

cEaE|PC.34i. 3lnst.3i9. (4) Gordon’s case, i East P.C. 35 2- 

(a^^Mackalley’scase, 9 Rep.67. b. (5) 9 Rep. 61. b. 67. a. 68. a, 

I Plmiro. 98. Wallis’s case, i Salk. 

Post* Disc. 351. 

, M 3 
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and since the indicttneiit in tlie principal case contained such 
an averment, they held that the charge of murder had been 
proved, notwithstanding that the special matte** given in evi¬ 
dence might vary in substance from the special matter con¬ 
tained in the indictment. 


Aveiments 
'\hen im- 
nuteria!. 


A great variety of cases occur in the books wiih respect to 
the necessity of proving averments in pleadings. Immaterial 
averinezits need not be proved : but because an averment might 
have been unnecessary, it will not therefore follow that it is 
immaterial, (i) An avei*ment, which is merely matter of in¬ 
ducement to the action, need not be proved with the utmost 
strictness-and precision. Thus where an action was brought 
to recover double the value of goods, which hail been removed 
for the purpose of preventing a distress, and the declaration 
stated a certain sum to be in arrear for rent, it was decided 
that the plaintifl’was entitled to recover, although the notice of 
distress was for a less sum. (2) Whether the particular sum 
stated in the declaration was in arrear, must be perfectly im¬ 
material; the damages were not to be measured by the i|uan- 
tity of rent, but by the value of the goods, which had beeJi 
removed. 


The general rule concerning the materiality of averments 
is, that if the whole of an averment may be struck out without 
destroying the plaintiff’!? right of action, it will not be neces¬ 
sary to prove it; but it is otherwise, if the whole cannot be 
struck out without getting rid of a part essential lo the cause 
of action ; for then, though the !|verment be more particular 
than it need have been, the whole must be proved, or the 
plaintiff cannot recover. (3) Thus in the case of Bristow v. 
Wright (4), which was an action against the sherifl'for taking 
the goods of a lodger without leaving a year’s rent, the declar¬ 
ation stated some particulars of the demise relative to the time 
of payment of rent, which were negatived by the evidence, 

(i) I Maulc & Sel. 204- Crawley (2) Gwinnet v. Philips, 3 T.R.643. 

V. Blewett, 12 Mod. 127. Savage q. t. (3) By Lawrence J. in VV'^illiainson 

v. Smith, 2Blac. Rep. 1191. Turner v. Allison, 11 Last,452. 

V. Eyles, 3 Bos. & Pull. 456. VVayn- (4) 2 13 oug. 664. See 5 T.f.. 496. 

ham V. Bend, i Campb. 175. Wele- 2 East, 450. 452. 8 East, 9. 

ker v Le Peleticr, do. 479. Exon v. 

Russell, 4 Maulc 6c Sclw. 505. 

7 a.'d 
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and *lhc Court tick! that the variance was fatal. There, it 
was iieccssaryi’or tlio plaintifli in order to shew that he was 
landlord, s« forth a contract between himself and the te¬ 
nant, and no part of the contract alleged could be struck out, 
because it was in its nature entire, tl^pugh it was admitted 
that the part of the contract relating to the time of payment 
need not have been averred^ And the case of Williamson v. 
Allison (i), illustrates the other part of the rule, namely, 
that wliere an averment may be strjick out, it need not be 
{jroved. I'hat was an action on the case in tort for the 
breach of a warranty in selling goods unfit for sale, and the 
declaration averred, that the defendant knew the goods to be 
in an unfit state, of which fact there was no evidence at the 
trial, but the Court held that such proof was unnecessary, 
for if the whole averment respecting the defendant’s know¬ 
ledge of the unfitness for sale were struck out, the declara¬ 
tion would still be sufficient to entitle the plaintiff to recover 
upon the breach of the warranty proved. 

The same rule is applicable to averments in an indictment. 
If an averment may be entirely omitted, without affecting 
the charge against the prisoner and without detriment to the 
indictment, it will be considered as surplusage, and may be 
.disregarded in evidence. Thus, where the prisoner was 
charged with a robbery near the highway, and the robbery 
was proved, but not near the highway (2) — where the rob¬ 
bery was averred to have been committed in the house of a 
l ertain person named, and the name of the owner was not 
proved (3) — and where t^o offence of arson was stated in 
tlie indictment to have been committed in the night-time, 
.ind w'as proved not to have been in the night-time (4) — 
in these cases, all the Judges were of opinion, that the conr 
victions were proper, and the prisoners were ousted of the 
benefit of clergy. But where the averment in the indictment 
is sensible and material, it ought to be regularly proved; a«, 
where the prisoner was indicted for a burglai’y in the liouse 
of J. 1 ). with intent to steal the goods of J. W., and it ap- 

\) s East, 446. See also Pep- (3) Pye’s case, Johnstone’s case, 
pin V Solomon, 5 T. R. 496. ibid. 

t^trdle’s case, a East P. C. (4) Minrea’s case, 1 East P. C* 

lOJl. 

J SI -1 
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peared in evidence that no such person had any goods in the 
house, but that the name of J. W. was put by mistake for 
J. D. (i), the Judges held, that it was materia' to etate truly 
the property of the goods, and on account ( 4 ‘ this variance 
the prisoner was acquitted. Another rule, which runs through 
the whole of the criminal law, is, that it will be sufficient to 
prove so much of the indictnu^t as charge's the defentlant 
with a substantive crime. If the indictment char'rcs, that the 
defendant did ind causedfto be done a particular act, it is enough 
to prove cither the one or the other. If the {lefendant is 
charged vdili ctunjiosing, printing, atul publisJiing a libel, he 
may be convicted only of the piinting and publishing. (2) 

Where the action is brought U})un a contract, the contract 
ought to be stated correctly, and proved as laid; and if 
any part of tin; contract })rovcd vary materially from that 
stated in the pleadings, the whole lliundation of the action 
fails, since the contract is entire and indivisible. (3) If the 
contract, therefore, for the brcacli of which the action is 
brought, was in the alternative at the option of the defend¬ 
ant, (as to deliver this or that quantity of gootls at one time, 
and the remainder at another,) it ought to be so stated, for it 
the declaration states an absolute contract, and the })roof is of 
a contract in the alternative, the plaintiff cannot recover, al¬ 
though the defendant may have determined his option. (4) 
It will not be necessary for the plainlifl' to state all the seve¬ 
ral parts of a contract, which consists of distinct and collateral 
provisions; but it is sufficient to state so much of the con- 

I 

4 Taunt, J20. Pool v. Cour', 

4 Taunt. 700. Cohen v. Hannam, 

5 Tauril. loi. Arnfield v. Ikte, 
J Maule & St’l. 17,^. See also Whit- 
well V. Bennct, Bos. & Pul. 559., 
Gordon v. Austin, 4 ' 1 \ R. 611., 
Johnson v. Mars, 3 Caiiiph. 305., 
Roche V. Campbell, 3 t jrnpb, 347., 
Hodge V. Fillis, 3 Campb 463., 
Hutchinson v. Piper, 4 'I'aunt, 810., 
and Exon v. Ru.s.sell, 4 Maule & Selw. 
503., which are cases on promis ory 
notes or bills of exchange. /' 

(4) Penny V. Porter, s. i 

and see 3 East, 134.; Cooke s'. 
Munstonc, i Bos. & Pull. N. R. 351. 

i A tract. 


(i) Jenks’s case, 3 East P. C. 
*314* 

(3) R. V. Hunt, 3 Campb. 583. 
R. V. Williams, ib 646. 

(3) iT. R. *40-; i T.R. <143. 
See Bristow v. Wright, 3 Doug. 
664, (supra, p. i66. S. C.) Carlisle 
V. Trears, Cowp. 671. Churchill 
V. Wilkins, i T. R. 447 * Durston 
V. Tuthan, cited 3 T. R. 67. Lit- 
tler V Holland, 3 T. R. 590. Hockin 
V. Cooke, 4T.R. 314* Leery v. Good- 
son, 4 T. R. 687. White V. Wil¬ 
son, 3 Bos. & Pull. 116. Penny v. 
Porter, a East, 3. Weall v. King, 
13 East, 43 3t Brown v. Sayce, 
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tract,■'as contains the entire consideration for the act and thc^ 
entire )lct to be done in virtue of such consideration, in¬ 
cluding ?l*e tinte, manner, and other circumstances of its per¬ 
formance vhus, if there is a provision in the contract to 
discharge the party from all liability, in case a particular 
condition is not complied with, it ought to be set out and 
strictly proved; but it is otherwise, where the provision re¬ 
spects only tlic liquidation of damages on a breach of the con¬ 
tract ; such a provision need not be stated in the pleadings, (i) 
So, in an action on the case upon the warranty of a horse, it 
the plaintiff states truly the whole of the consideration for 
the promise of the defendant, (which, in the case referred to, 
was the reilelivery of the horse to the defendant,) and then 
states truly the substantive parts of the w’arraiity, of the 
breach of which he complains, this will be sufficient, with 
out averring other parts of the warranty entirely collateral 
.ind irrelevant to those stated. (2) In the late case of Glad¬ 
stone V. Neale (3), the contract stated vvas for the pur- 
cluii-c of a certain quantity of goods, (“ to w'it, eight tons,”) 
and the contract proved was for the purchase of “ about 8 
tons,” the exact amount not being known at the time ot 
making the contract, but being ascertained beiore the action 
was brought; and it was determined at the trial, and after¬ 
wards by the Court of King’s Bench, that the variance wae 
not material. 

In all cases ot joint contracts, m writing or by parol, 01 
<.r quasi conlractUy and in all cases of joint obligations, it 
seems now to be settled, t^at if one only be sued, he may 
plead the matter in abatement, but cannot take advantage ot 
it afterwards upon any other plea or in arrest of judgment,* 
or give it in evidence. Thus in an action against the de¬ 
fendant as drawer of a bill of exchange, who pleaded non 
assumpsit, and it appeared in evidence at the trial, that the 
bill was drawn by the defendant and another jointly; on a 
motion to set aside the verdict, (which had been found for the 
‘plaintiff^) upon the ground of this supposed variance, the 
Court of Kychequer were clearly of opinion, that there was 

(j L Claj^ e V, Gray, 6 East, 564. (a) Miles v. Sheward, 8 East, 7. 

76j)C Jlupra, p. 151. S. C. Thorn- (3) 13 East, 410. 

^mn y. Jones, a Marshall, aS;. 


no 
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no variance between the bill of exchange proved and lliat 
winch was declared upon. (i) The same rule hold^y when 
the action is brought against one of several pafrtnejs.; the de¬ 
fendant must plead in abatement, and cannoV give the part¬ 
nership in evidence under the general issue. (2) Formerly, a 
dilFerent rule was adopted, on the ground of a supposed 
variance. (3) But with respect to the party suing, the rule is 
still the same; namely, that if an action of assumpsit is 
brought by one only ctf several parties to a contract, who 
ought to join, the defendant may take advantage of it upon 
non assumpsit. {4) A distinction, however, has been made 
bstween actions of assumpsit and actions of tort; and, in the 
latter case, if one only of several persons, who ought to join, 
bring the action, the defendant cannot avail himself of the 
variance under the general issue, but must plead it in abate¬ 
ment. (5) There is a distinction also between tiicsc forms of 
action, with respect to the party sued. For if several persons 
jointly commit a tort, the plaintiff has his election to sue 
all or any number of the parties, a tort being in its nature 
the separate act of each individual; and therefore in actions 
ex delicto against one only, (such as trover, trespass, case for 
malfeasance, and the like,) for a tort committed by several, the 
defendant cannot plead such matter in abatement or in bar, 
nor give it in evidence on the general issue. (6) 


Variance in Where a deed is declared upon, and it appears on com- 
dcc^ paring and reading the record with the instrument produced, 
that some of the words stated in the pleadings as descrip¬ 
tive of the deed, (and which cannot be rejected as surplusage,) 


(i) Evans v. Lewis, 1794, MS. 
case, reported in Mr. Seijt. Williams’s 
edit, of Saund. i V. 191. d. Ger¬ 
main V. Frederick, MS. case, id. 
Rees V. Abbott, Cowp. 83 a. Powell 
V. Layton, a New Rep. 365. See 
ante, p. a3a. 

(a) Rice v. Shute, 5 Burr. a6ii. 
Abbott V. Smith, a Black, 947. 
I Bos. & Pul. 7a. 

(3) Boson V Saiidford,a Salk.440. 

(4) Leji'li&e V. Champante, a Str. 


8ao. Grtih.mi v. Robertson, a T. 
R. aSa. I Saund. a9i. f. in note. 
Teed v. Elworthy, 14 East, aio. 

(5) Dockwray v.Dickenson, Skin. 
640. Leglise v. Champante, a Str. 
8ao. Addison v. Oversnd, 6 T. R. 
766. Sidgworth v. Overend, 7 T. 
R. 379. Bloxham v. Hubbard, 
5 East, 4ao. ' 

Boson V. Sanilford, i SI ow. 
a9. Mitchell v. Tarb-tU, 5 . R. 


VJit y 



171 
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vary fjvm the deed, the variance will be fatal (i); and though 
some fnirts of the deed, which the declaration purports to set 
out at lm'5«th, .need not liave been stated at all, or might 
have been stated shortly according to their legal effect and 
operation (2), yet if they are set out at, length, they ought to 
be proved as laid, and in case of a variance the plaintiff must 
fail. A (jualified covenant ought to be stated with all its 
(jualifientions; for if it is set out in the declaration as a 
general covenant, and on reading file deed in evidence it 
appears to be subject to an exception or limitation, the variance 
will be fatal. (3) 

A similar rule has been laid down, where a record is rc- 
lerred to in the pleadings. If tlie allegation is descriptive of 
the record, it ought to be strictly and literally proved as laid. 
Thus, in the case of Green v. llennctt (4), where a writ was 
described in terms, when sued out and when returnable, and 
on the production of the wait itself it appeared to be return¬ 
able on a different day from that stated in the declaration, the 
(aiurt held that the variance was fatal, though the day of the 
return was laid under a videlicet.* The return-day was 


(i) Sands V. Ledger, z Ld. Raym. 
791. Pitt V. Green, 9 East, 188. 
Bowditch V. Mawley, i Campb. 195. 
Howell V. Richards, ii East, 633. 
Waugh V. Russell, 5 Taunt. 707. 
Tempany v. Bernard, 4 Campb. ao. 
Morgan v. Edwards, a Marshall, 96. 
Hoar V. Mill, 4 Maule & Selw. 470. 

(a) Dundassv.LordWeymo*th, 
Cowp. 665. Price v. Fletcher, 
Cowp. 727. Roulston v. Clarke, 
% H. Bl. 363. 


(3) Howell V. Richards, 11 East, 
633. Tempany v.Bemard,4 Campb. 
20 . 

(4) I T. R. 656. 9 East, i6i. 

163. Brown v. Jacobs, a Esp. N. 
P. C. 726. R. v. Taylor, i Campb. 
404. See also Com. Dig. tit. Record, 
(C), (D). R. V. Leefe, 2 Campb. 
141. Woodford V. Ashley, a Campb. 
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* Where the circumstance averred in the pleadings, (as of a particular sum 
or day,) is material, the addition of a videlicet will not render the averiticnt 
^material, (Grimwood v. Barrit, 6 T. R. 460. 463.); though the omission of 
awidelicet may in some cases make an averment material, which would not 
otl\rwisc ^ so. (Symmons v. Knox, 3 T. R. 63.68.) If therefore the day 
laitni’Uj:/declaration be material, it must be proved, notwithstanding tJiat 
y IS laid imd^- a videlicet. It is by no means gencr.illy true that the omis¬ 
sion 


Variance i-’ 
proof ot 
record. 
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Inatcrinl in that case, because it was part of the despriptlon 
of the writ stated, which could only be proved b\ a writ 
teturnable on the same day. But where the pleadi'.igs do not 
undertake to set out the tenor of the record, arid tiie substance 
only of the record is stated, there a variance between the 
allegation and the record will not be fatal, provided (he alle¬ 
gation is substantially jiroved. Thus in the case of the King 
V. Lookup, on a proseci^tion lor perjury, where the objection 
was, that the indicting‘iit staled a l)i!l in Chanerry lo be 
directed to llobert Lord Henley, hv., and it appeared in 
o\kkjico to have been directed to f^'r Uobert Henley, Knight, 
&c. the Court over-ruled the objection, and held ii to be 
siiflicient, that the coinj)lainant had prek rred a bill before the 
person who held the great seal, by whiehcv<" title he was 
styled, (i) So in the late case of Purcell v. jMaenamara (2), 
in an action for a nialicituts prosecution, where the allegation 
was, that the defendant prosecuted an iiulictnient against the 
plaintifti until afterwards, sc. on a certain tlay named, the 
plaintiff was in clue manner acquitted, &c.; and to prove 
this allegation, the record of acquittal was produced, which 
shewed that the acquittal was on another day, the Court held 
that the variance was not material, and that the averment had 
been substantially proved. Here the day was not alleged as 
part of the description of the record; but the substance of 
the allegation was, that the plnintilf had been acquitted on 
the prosecution. And “ it was no more necessary,” said Mr. 

(i) R. V. Lookup, cit. i T. R. 9 East, ij8. R. v. Leete, a Campb. 
a40, 9 East, 163. R. v._ Pippet, 139. Bync v. Moore, 3 Taunt. 187. 

I T. R. a35. R. V. Payne, cit. fa) 9 East, 157. Philips v. Ba¬ 
con, 9 East, 398. 


sion of a videlicet will make it necessary to prove the particular sum or day, 
acc* strictly as laid. Some cases have been already mentioned, where a 
variance in the proof of such circumstances has been adjudged to be imma> 
terial. supra, p. 169.) It will be sufficient to Add one other example 

On an indictment for stealing goods in a dwelling-house under the statute 
laAnn. St, i. c. 7., it is not necessary to prove that the goods were c' 
greater value than 40s., though that may be averred in the indictment w^?h* 
out a videlicet. And sec R. v. Burdelt, t Ld. Raym. 149. Gillh'im, 

6 T.R. 365. Gwinnet v. Philips, 3 T. R. 643. and a Camjpb. ■ 


Justice 



^^ct. 5.] The Substance of Issue pi'oved. 

JusnCrsXawreiice, “ to prove the precise day of the acquittal 
as lai<l tn the declaration, than it is, upon an indictment for 
murder in a declaration upon promises, to prove the 
precise day^Vas^nl*^!* of committing the murder or of making 
the promise." In this respect, it cannot be material, whether 
the proof is bypiialter of record or by parol. If, indeed, the 
declaration had proceeded to state that the acquittal was on a 
certain day as appears by the rccm d^ ithat might have been 
considered as descrij)tive of the rccorA and then the variance 
would have been fatal. (i) * 

It is a rule in pleading, that every material fact which is v.i) 
issuable and triable, must be averred to have happened at a 
certain time and place. (2) However it will not generally be 
necessary to prove the time precisely as laid, unless that par¬ 
ticular time is material. This is the constant course of pro¬ 
ceeding in criminal prosecutions, from the highest offence to 
the lowest. In high treason, evidence may be given of an 
overt act either before or after the day specified in the indict¬ 
ment ; the particular day is not material in point of proof, 
and is merely matter of form. Objections of tliis kind, on 
behalf of the prisoner, have been repeatedly over-ruled. (3) 


The same general rule applies, with as much reason, to 
civil suits. Thus in an action on a promissory note, where 
the declaration states that the defendant on such a day made, 
8tc., proof that he made his promissory note on a dif- 
ferent day*would be sufficient. So in an action for assault, 
battery, taking of goods, &c., where the defendant pleads the 
general issue, the plaintiff \vill not be confined to the day 
stated in the declaration, but may prove the assault, &c. on ' 
any other day before the commencement of the action. (4) If 
the defendant justifies by son assault on the same day, and the 


{>lainti(f traverses the cause of justification, and at the trial 
the defendant proves the trespass on the same day, there the 


(i) 9 East, 161. And see Tomer 
v^Eyles, j Bos. & Pul. 456. Wig- 
leyV'. Jones, 5 East, 440. Read- 
shaw V. W^d, 4 Taunt, iCom. 
Dig.Kt. Rf^, (C), 

{%) 1^630. 


(3) Lord Balmarino’s case; Lord 
Kilmarnock’s case; Towadey’s case, 
State 1 rials. Post. !t. 

{4) Co. Lit. 382. a, b. a Roll. 
Ab. 687. 689. tit. Verdict, (N). 
Com, Dig. tit. Pleader, (S. ii-). 

plainliff 
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plaintiff cannot give evidence of an assault on another d.t*;. (i) 
And though the defendant should prove the assault of the 
plaintiff on another day, yet the plaintiff, after havjjig made 
such a traverse, cannot prove another assaul^ oij a differeni 
day.(2) 

With respect to variancc.s in the place laid in the declara¬ 
tion ; It has been held, ,in an action for non-residence, wlicrc 
the parish was describe^! as Ht. Ethdburg^ and })rovcd to be 
St. Ethelburga^ that Me variance was fatal (3); so, in an 
action of ejectment, whore the premises wore described a- 
situate in the united parishes of A and B, hut were proved to 
be in the parish of and the two parishes were united onl \ 
for the single purpose of maintaining the poor. (4) Bui 
where the premises were described as lying in i\\c parish (f A 
and B, and it appearetl in evidence that part lay in A and 
part in B, but that there was no such parish as the parish 
of A and B, the Court held, that the word parish was mere 
surplusage, and that the plaintifT' was entitled to recover the 
lands in B as well as in A. (5) So, where the premises were 
laitl to be in the parish of Farnham, and were proved to 
be in the parish of Farnham Boyal^ but it did not appc.ir 
tliat there w’ere two Farnhams, the Court held that the 
variance was immaterial (6); so also, in an action for use anil 
occupation, where the premises were proved to lie in the 
parish of St. Mary Lambethy but were described in the decla¬ 
ration as in the parish of Lambethy which last was the name 
generally known. (7) And this has over-ridod an older c!i-.e, 
where a variance between the parish o^Chclseay and the })arish nl 
St. Lukds Chelsea was held at nisi prius to be fatal. (8) In an 


(i) Downes v. Skrj'msher, Brownl. 
jt33, a Roll. Ab. 687. 1 . 30. S. C. 

(a) a Roll. Ab. ^>80^ tit. Evidence, 
(C),Art. 3. Thornton V. Lyster, 
Cro. Car. 514. contra, (Jones J. 
doubting,) Roll. Ab. Ib. See a 
Saund. 5. note 3. 

(3) Wilson q. t. v. Gilbert, a 
Bos. &PuL 381. 

(4) Goodtitle detn. Pinsent v, 
Lammlmani a Campb. 374, 


(j) Goodtitle dem. Bremritlj^c v. 
Walter, 4 Taunt. 671. See Sir C. 
Morgan v. Edwards, 6 Taunt. 394. 
The case of Wilson v. Clark, there¬ 
fore, (i Esp. N. P. C. 373.) seem,* 
doubtful. 

(6) Doe dem. Toilet v. Saltci 
13 East, 9. 

(7) Kirtland V. Pouhsett, iT^anl. 
570. 

(8) And sec 3 Taui)t 140 . ■ 

t 

action 
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\lbr use and occupation, altliough it is not necessary to 
describe where the premises lie (i), yet if they are described 
in the declaration as situate in a certain parish, and are 
proved to i^e in a different parish, the plaintiff cannot re¬ 
cover. (2) Wlfere the parish or place mentioned is mere 
matter of veivae, and not of local description, (as, in an 
action for a nusance defamatory to the plaintiff’s character, 
where the declaration stated, that th« 
nusance, complained of, in the paris 
joining to the plaintiff’s houses &c.) 
the house is immaterial, and the plaintiff may recover, though 
it should be proved that there is no such parish. (3) 


defendant erectetl the 
of Af in n street ad- 
he actual situation of 



The same rule, which has been laid down with respect to 
civil actions, applies also to the case of an indictment; on 
the trial of which, it will be sufficient to shew, that the of¬ 
fence was committed in some place within the county or 
other division; and it seems to be agreed, says Mr. Serjt. 
Hawkins (4), that the mistake of the place in which an 
offence is laid will not be material upon the evidence on “ not 
guilty ” pleaded, if the fact be proved at some other place in 
the same county. Although the offence must be proved to 
have been committed in the county, where the prisoner is 
tried, yet, after such proof, the acts of the prisoner in any 
other county, tending to establish the charge against him, are 
properly admissible in evidence. This has been determined 
to be the rule in cases of high treason, and must equally apply 
to cases of conspiracy and felony. Where a felony is stated to 
liavc been committed at a certain place named in the indict¬ 
ment, and there is no such^)lace in the county, the indictment 
is void. (5) 

Sect. 


(i) King V. Fraser, 6 East, 348. 
( 2) Guest V. Cjumoiit, 3 Campb, 
aj 5 - 

(3) Jefferies r. Duncombe, 11 
East, 226.; 2 Campb. 3. S. C. For 
^her examples, see Comp, of Mer- 
& IrWell Nav. v. Douglas, 


2 East, 497. Hamer v. Raymond, 
5 Taunt. 789. 

(4) B. 2. cii. 25. s. 84- 
(3) By 9 Hen. 5. st. i. c. I. made 
perpetual by st. i8. Hen. 6. c. 12. 
Lamb. ,Tust. B. 2. ch. 5. p. 39 r. 
Hawk. P. C, B. 2. c. 25. s. 84- 


* The st^. 9 H. 5. 8t. I. c. I. after reciting, that many people by 
malice cause ^cn the King’s liege people to be appealed or indjctc J in- divers 

counties 
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Sect. VI. 

Thai ihe best Evidence is to he produced^ wbWi the Nahor q/ 

the Case admits, ^ 

i 

The next general rule is, tliat the best evidence must be 
given of which the nat'ire of the thing is capable, (i) The 
true meaning of this ri^lo is, not that courts of law require 
the strongest possible Assurance of the matter in question, 
but that no evidence shall be given, which from the nature 
of the thing supposes still greater evidence behind in the 
})arty’s possession or power; for such evidence is altogether 
insufficient and proves nothing, but carries with it a pre- 
.mmption contrary to the intention for which it is produee<l. 
'I hus, if a party offer a copy of a deed or will, where he is 
able to produce the original, this raises a prc‘^umption, that 
there is something in the deed or will, which, if produced, 
would make against the party; and therefore the ropy in 
?>uch a case is not evidence. But, if he prove the original 

(i) Gilb. Ev. 13. Bull. N. P. 393. 


counties of treasons or of felonies, supposing by the said appeals or indict¬ 
ments that the said treasons and felonies were done in a certain place in such 
county, where the indictment is made, or such place as is declared by such 
appeals, whereas there is no such place in thje same county, enacts, that the 
process of the same be void and holden for ' none. In a c.i8e of felony, 
tried before Mr. Justice Lawrence, reported in 3 Campb. 73., an objection 
was taken, on the part of the prisoner, tViat there was not in the county 
, •any such parish as that laid in the indictment; in answer to which it was 
contended on the other side, that, as the jury are to come from the body ol 
the county, it is no longer necessary that any parish should be laid in the 
indictment. Mr. Justice Lawrence reserved the objection for the opinion of 
the Judges; but, as the prisoner was acquitted, it became unnecessary to 
consider the point. It may be observed with respect to what was said in 
answer to the objection, that the challenge for hundreders, though now in 
disuse, (see 3 Hale P. C. 373. 364 ) does not appear to have been taker 
away. The statute 4k s Aijn. c. 16. s. 6. & 7. and st. 34 G. 3, c. iS. s,r3. 
which relate to the awarding of a venire facias of the body of tlic county, 
do not extend to indictments for treason or felony. And see Coj lit. i sj. a. 
n. I. R. V. Burridge, i Stra. 593, 

deed 
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deeohi* will to be in the hands of the adverse party, who re¬ 
fuses to^roduce it, although he has received a regular notice 
for that purpose, or that the original has been lost or de- 
stroyefl witlrout Ws default, no such presumption can reason¬ 
ably be made, ^d a copy will be admitted, because then such 
copy is the besf evidence that can be produced, (i) For the 
same reason parol evidence is not admissible to prove the 
contents of a licence from the crowni though the licence is 
lost, because there must be some regisier of it at the secretary 
of state’s office, and that register would be better than parol 
evidence. {%) 

This principle is strongly illustrated by a late case (3), 
where the question was, whether the defendants had put on 
l)oard the plaintiff’s ship some articles of a combustible and 
dangerous kind, without giving due notice of their nature. 
It appeared in evidence at the trial, that the goods were de¬ 
livered by the officer of the defendants, with a written order 
to the plaintiff to receive them, in which order nothing was 
said as to their nature; that they were received by the chief 
mate of the plaintiff’s ship, who had since died; and that no 
other person was present at the time of the delivery. It was 
further proved, by the captain of the ship and the second 
mate, that no communication had been made to either of 
them, nor, as far as they knew, to any other person on board. 
Upon this evidence the plaintiff, who had to prove the ne¬ 
gative, was nonsuited, on the ground, that he had not given 
the best evidence of the want of notice, W'hich it was in his 
power to produce, by calling the company’s officer, who de¬ 
livered the articles on board. And the nonsuit was after- 

(i) Gilb. Ev. 13. Bull. i 03 * Privy Council was admitted, althougli 
Garnons v. Swift, i Taunt. 507. See minutes of the examination had been 
post, part ». ch. 8. sect, 2. as to the taken in writing; the Attomey-Ge- 
admissibillty of secondary evidence neral objected to the production of 
in the case of written instruments. the minutes, on account cf the dan- 
I (a) Rhindv.'Wilkinson, a Taunt, gcr and public inconvenience from 
1 3 7. For other examples, see R v, the disclosure, of other matters con- 
rbbe, Peake, N.P.C. 131. R.v.Do- tained in the writings, and the Lord 
ram^ Esp. N. P. C. 227. Moltonv. Ch. Justice (Sir J. Pratt) decided. 
Harm, a Esp.^. P. C. 548. Scott v. that they could not be produced 
Clare, 3 Cainob. 230. In Layer’s without his consent, 
case, 6 St.Tr.w88. parol evidence of (3) Williams v. East India Com- 
the prisoner’s eVamination before the pany, 3 East, 193. soi. 

N w'arda 
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wards affirmed by the Court of King’s Bench. “ best 
evidence,” said Lord Ellcnborough in delivering the opinion 
of the Court, “ should have been given, of whic' 'die nature 
of the case was capable. The best evidencea.was 4 .() have been 
had, by calling, in |,he first instance, upon\ the persons im¬ 
mediately and officially employed in the delivering and in 
the receiving of the goods on board, who appear in this case 
to have been the first j^iate, on the one side, and the military 
conductor, the defendr'nt’s officer, on the other; and tliough 
the one of these persons, the mate, w’as dead, that did not 
warrant the plaintiff in resorting to an inferior and secondary 
species of tcstimdn)’, (namely, the presumption and inference 
arising from a non-communication to the other j>crsons on 
board,) as long as the military conductor, the other living 
witness, immetliately and primarily concerned in the trans¬ 
action of shipping the goods on board, could be resorted to; 
and no impossibility of resorting to this evidence, the proper 
and primary evidence on die subject, is suggested to exist in 
this case,” 

It has been already observed, that although the best evi¬ 
dence is to be given which the nature of the case admits, yet 
4he strongest possible assurance of a fact is not required. If 
a deed, for example, is attested by several subscribing wit¬ 
nesses, the execution may be proven! by one of them : or, if 
none of those witnesses can be produced, proof of the signa¬ 
ture of one witness will be sufficient; for the proof is, as far 
as it goes, complete, and not inferior, in its kind, to any that 
can be produced; nor can it be niforred merely from the ab¬ 
sence of further proof of the same kind, that such additional 
proof would be inconsistent with that already produced. So, 
to prove the plaintiff”s tlemand satisfied, the defendant may- 
give evidence of an admission by the plaintiff to that effect, 
though it should appear that the plaintiff also signed a re¬ 
ceipt, and it may be said the receipt would be more satis&c 
tory proof. (i) And, where an agent for the plaintiff mad< 
a verbal agreement with the defendant, and afterwards put It 
down in writing, which was not signed by the parties, 4 s a 
memorandum to assist his recollection, such writing is not the 

(i) Jacob v. Liodsayt i East, 460, Smith v. Young, i Campb. 439. 

best 
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best evidence, nor indeed any evidence of the agreement, 
though it may be used by the agent for the purpose of refresh¬ 
ing his memory, (i) So, if parol evidence should be of¬ 
fered to prove arf^^nancy, it is no objection that.there is some 
written agreemcyit relative to the holding, unless it should }ip- 
pear that the j|grecment was between the landlord and tenant, 
and that it continued in force to thewery time, to which the, 
parol evidence applies. (2) And in j great variety of cases,^ 
which have been before mentioned (3), orimd or presump¬ 
tive proof is admissible, although perhaps stronger evitjence 
might have been produced. 

Upon the same principle, it will not be necessary to call 
the supposed writer of an instrument, for the purpose of 
proving or disproving l)is hand-writing; but the evidence of 
persons well acquainted with the character of his writing will 
be suhicient. Such evidence is not, in its nature, inferior or 
secondary; and though it may generally be true, that a writer 
is best acquainted with his owm hand-writing, yet his know¬ 
ledge is act]uired precisely by the same means as the know¬ 
ledge of other persons, w'ho have been in the habit of seeing 
him w'ritc, and differs not so much in kind as in degree. The 
testimony of such persons, therefore, is not of an inferior 
secondary species; nor does it give any reason to suspect, as 
in the case where primary evidence is withheld, that the fact 
to which they speak is not true. It is the common practice 
to receive such tfestimony in ordinary cases; and in prosecu¬ 
tions for capital offences, it must be eciually admissible. On 
a prosecution for the forgjjry of a bank-note (4), therefore, 
Mr. Justice Le Blanc held that thp signature in the name of 
the cashier of the bank might be disproved by any other per- ' 

(i) Dalison v. Stark, 4 Esp. N. Gibbon v. Coggon, do. i 83 . Helms- 
P. C. 163. I East, 460. Rams- ley v. Loader, do. 450. Jones t. * 
bottom V. Tunbridge, 2 Maule k Morgan, do. 474. Panton v. Jones, 
fiel. 434. 3Campb. 373. Greenway v. Hind- 

I (a) Doe d. Wood v. Morris, iz ley, 4 Campb. 31. 

^ast, 237. Doe V. Pearson, 12 East, (4) Hvghes’s case, i8oi, 2 East 
239. u. P. C. 1002.; M‘Guire’s case, i8ot, 

(3) Ch, 7. sect. 2. . The follow- S.P. ib. Contra, Smith’s case, 1768, 
ing examplesAn^y be added: Port- 2 East P. C. 1000. See post, part 
house V. Parker, i Campb. 82. 2. chap. 8. sect. a. as to proof of 

Taylor v. J^es, 2 Campb. 103. hand-writing. 

N 2 son, 
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son* who was acquainted with his hand-writing, though the 
eashier himself was not an incompetent witness. (i) 

« 

The rule, which requires the best evidence to be pro¬ 
duced, is dispensed with in some particular ^ases. 

I 

, t. Where it is necessary to prove an entry in a public 
'book, the original neid not be shewn; but, from a prin¬ 
ciple of general convenience, an examined copy will be ad¬ 
mitted. (2) 

"" 2. In the case of all peace-officers, justices of the peace, 

constables, &c. it is sufficient to prove that they acted in 
these characters, without producing their appointments. (3) 
And in the case of officers of any branch of the revenue, 
where the question is whether they are such, proof of being 
reputed to be so, or of having exercised the office, is gf>od 
evidence of the fact, on any indictment, information, action, 
or prosecution. (4) So, on an indictment for forgery com¬ 
mitted by the defendant before a surrogate in an ecclesiastical 
court, proof that the person, who administered the oatl), 
acted as surrogate, has been held to be sufficient prtmd facir 
^evidence of his ^appointment and authority. (5) And on an 
information against a military officer for false returns, it is 
sufficient to prove that he acted in the character alleged in the 
charge, without adducing direct evidence of his appoint¬ 
ment. (6) 

3. There are other instances in which strict proof is niade 
unnecessary, because the party, against whom it would other- 
, wise be requisite to produce proof of the particular fact, has 
by his conduct precluded himself from disputing the fact. (7) 

“■^(1) Newland's case, % East P. C. (5) R. v, Verelst, 3 Campb. 431. 
tool. R. ▼. Creswell, Load. Sitt. after 

(x) See part s. ch. 6. ad Jinem. Mich. z8i6, S. P. 

(3) By BuIIer J. in Berryman v. (6) R. v. Gardner, % Campb. ji.. 

Wise, 4 T. R* 366. By the opinion (7) By Chambre J., Smith v. 

of all the judges in the case of the Taylor, j Boi. Ic Pul. N. R. aio.; 
Gordons tried for murder in 1789, and seethe casescit^ ante, p. 83. 
Leach Cr.C. 585. and Woodward v.JLaricisg, 3 £tp.N. 

(4) St. a6 O. 3. c. 77. $, 13., and P« C. »86. 

MeSttii G. I. c. 30. a. jz. 

Such 
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Such is the rule in. action against clergymen for non-tesi- 
dence, in which it is reasonable, that the acts of the defendant 
as parson, and his receipt of the emoluments of the church, 
should be evide.-iee against him of his being parson, without 
formal proof of the defendant’s title. (i). So, in an action by 
a persori, as farmer and renter of tolls,' appointed under an act 
of parliament, for tolls due at a turn\ike-gate, although the 
plaintiff' will not be entitled to recover! on the special count, 
unless he has been legally appointed coljector of the tolls, yet, if 
the defendant lias accounted with him in that character, the 
want of a formal appointment will not preclude him from re¬ 
covering on an account stated. (2) So, a tenant is considered 
as admitting the title of the landlord, under whom he holds, 
and will not be permitted afterwards to dispute it (3); he may 
shew that the lessor’s title had expired, but cannot dispute 
the right, under which he himself is in possession. (4) 

This principle was carried farther in the case of Radford 
q. t. V. M‘Intosh ; too far indeed, in the opinion of one learned 
Judge. (5) That was an action for penalties under the post- 
horse act, brought by the Qlaintiff as farmer-general, and proof 
of his appointment was dispensed with, because the defendant 
had previously accounted with him as farmer-general, (d) So,* 
in an action for subtraction of tithes, proof of the defendant’s 
former acknowledgment of the plaintiff’s title to the tithes is 
sufficient evidence, as against the defendant a wrong-doer. (7) 
So, in an action against the defendant for slander, in charg¬ 
ing the plaintiff with being a swindler, and threatening that he 
would have him struck off the roll of attornies, the Court was 
of opinion, that the defendant’s threat amounted to a distinct . 
acknowledgment that the plaintiff was an attorney, and dis- 

(i) By Chambre J., Smith v. 632* Jackson v. Ramsbottom, 3 
Taylor, i New Rep. ajo. Bevan Made & Sel. 516* 
q^t. y. Williams, n. (a), 3 T.R. 635. (5) Chambre J. 1 Bos. fc Fdl. 

'(a) Peacock v. Harris, 10 East, N. R. 21X. 

X04* (6) 3 T.R.632. And see Cross 

■ (3) Balls V. Westwood, aCampb. v. Kaye, 6 T. R. 663. and i New 
IX. Stonard v.* Dunkin, do. 345. Rep. 21X. 

^nton V. Jonesjfj Campb. 371. Doe (7) x Bos. & Pdl. N. R. axo. 
drm. Lulham v^Fenn, 3 Campb. X90. 3 T. R. 633, 4 T. R, 366. Chap- 
Brooksby v. Watts, 2 Marshall, 38> man v. Beard, 3 Anstr. 492, 4 Gwill. 

(4) England v. Slade, 4 T.R. 1483. S.C. 

N B ’ pensed 
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pensed witli further proof. (i) The pr.'^ciplc to bo ejftracted 
from these cases seems to be, that where a defendant, in the 
course of tlie transaction, on which the action is founded, has 
admitted tlic title, by virtue of which the plai'ntiff* sues, it 
amounts to primd facie evidence, that the plaintiff is entitled 
to sue. (2) And upon this principle two of the Judges of the 
Court of Common Plejft were of opinion that the plaintiff was 
entitled to recover in tlfe case of Smith v. Taylor. (3) That 
■was an action for defapation, in which the plaintiff averred, 
that he was a physician and exercised the profession, and that 
the words were sjwken concerning him as a physician. The 
material facts of the case were shortly these; the plaintidj having 
practised in the profession of a physician, was called upon 
to attend a sick person, for whom he prescribed; the defend¬ 
ant was employed as apothecary, and made up the })rescrip- 
tion; in this situation of things, the defendant spoke the 
■words charged in the declaration, which did not impute to 
the plaintiff any w^ant of qualification by degree, but called 
him by his professional title of doctor, and ascribed to him 
mal-practice in his treatment of the patient. “ The question,” 
said the Chief Justice, “ is, whether, in this particular action 
upon these particular words, the evidence offered was not 
sufficient primd facie evidence, that the plaiiuiff' had lawfully 
practised as a qualified authorised doctor of physic? And 
considering the nature of the words and the situation of 
the defendant, that the charge had no relation to the want 
of qualification, but merely to the practice, and that it 
was accompanied by the expression ‘ Dr. S.,’ 1 think that 
these circumstances afforded sufficient primd facie evidence 
that the plaintiff was doctor.” If, indeed, the words imply a • 
charge that the plaintiff was not qualified to act in the parti¬ 
cular character which he assumed, he ought to prove his ijua- 
lification, and it will not be sufficient to shew that he acted in 
that capacity. (4) And where the words imply merely igno- 

f 

(i) Berryman v. Wise, 4T. R. (4) PIckford v. Gutch, 8T. R. 
s66. 305. n. (a); Moises v. Thornton, 

(a) By Heath J. i New Rep. 8 T. R. 303. In this last case, there 
ao8. was also an avermen;, that the plain- 

{3) 1 New Rep. 196. Mansfield tiff {had taken the degree doctor 
C.J. and Heath J.} RookeJ. and o/’/Ay/ic) was duly (Qualified. 

Chambre J. contra. 

J4 


ran^.- 
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ranee or negligence, without admitting the plaintiff to be qua¬ 
lified, and the plainti^‘ avers that he is qualified, he will be 
bound to prove his qui^ificatiun. (i) 


4. The strictness and particularity of proof, which would 
Iiave been requisite by the common l|w, is now in many in¬ 
stances dispensed with under the pro\sions of several acts of 
parliament. One instance, relative to the appointment of^ 
officers of the revenue, has been already noticed. Another 
instance occurs in proceedings again^^t persons concerned in 
the publication of newspapers. The various proofs in these 
proceedings are much facilitated by a late act of parlia- Sr. .^8 g. 3. 
ment(2), the principal object of which was to prevent the 
mischiefs arising from the printing and publishing of news¬ 
papers by persons unknown. That act declares it illegal S. i. a. 5. 
for any person to print or publish a newspaper, until 
there has been delivered to the commissioners for stamp-duties 
at their head-office, or to some oflicer appointed by them for 
this purpose, an affidavit or affirmation in writing, signed by 
the person making it, specifying the true names, additions, 
descriptions and places of abode, of every person intended to 
be printer or publislier, as well as of the proprietors of the 
newspaper, the true description of the |iouse whej*e the paper 
is intended to be printed, and the title of the paper. (3) —The 
9th section enacts, that these affidavits shall be kept as the 3.9. 
commissioners direct, and that they, or certified copies of 
them, shall, in all civil and criminal proceedings touching 
any newspaper there mentioned, be admitted as conclusive 
evidence of the truth of tl>^ matters set forth in the affidavits, 
against every person who has signed and sworn, and shall 
also be admitted as sufficient evidence of the truth of such 
matters against every person therein mentioned to be a 
proprietor, printer, or publisher, unless the contrary shall 
be satisfactorily prpved.—The nth section enacts, that after 3. n. 
'producing in evidence such affidavit or a certified copy, and 
after producing a newspaper, entitled in the same manner as 
the newspaper mentioned in the affidavit, and in which the 
names of &e printer and publisher, and the place of print- 


i) See^NewRvp. 304. a 10. 

3) St. 38 G. 3. c. 78. 

N 4 


ing» 


(3) Sect. I, 3 5. 
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ing, are the same as those mentioned , in the affidavit, it shall 
not be necessary for the plaintiff, info;. mani, or prosecutor, 
or person seeking to recover any of thv? penalties given by the 
act, to prove that the paper wa| purchased at any house or 
office, belonging to or occupied by the defendant, or by his 
servants or workmen, ter where he usually carries on the 
business of printing oi^ publishing the paper, or where the 
S. 13 * same is usually sold.— The 13th section further enacts, that 
the commissioners or officers, by whom the affidavit is kept, 
upon application to them by any person requiring a certified 
copy of the affidavit, in order that it may be produced in any 
civil or criminal proceedings, shall deliver such certified copy 
* 4 * to the person applying. — The 14th section after reciting the 
public inconvenience which must result from obliging the 
officers to attend personally for the purpose of j)roving the 
signing and swearing of the parties, enacts, that in all cases a 
copy of any such affidavit or affirmation, certified to be a true 
copy under the hand or hands of one or more of the com¬ 
missioners or officers in whose possession the same shall be, 
shall, upon proof made that such certificates have been signed 
with the hand-writing of the person or persons making the 
same, and whom it shall not be necessary to prove to be a com¬ 
missioner or commissipners, or officer or officers, be received in 
evidence as sufficient proof of such affidavit or affirmation, and 
that the same was duly sworn or affirmed, and of the contents 
thereof; and such copies, so produced and certified, shall also 
be received as evidence, that the affidavit or affirmation, of which 
they purport to be copies, have been sworn or affirmed ac¬ 
cording to' this act, and shall haoc the same effect, for the 
purposes of evidence, to all intents whatsoever, as if the ori¬ 
ginal affidavits or affirmations, of which the copies so pro¬ 
duced and certified shall purport to be copies, had been 
produced in evidence, and been proved to have been duly so 
certified, sworn, and affirmed, by the person or persons ap¬ 
pearing by such copy to have sworn or affirmed the same as' 
s. 17. aforesaid. — The 17th section requires the printer or pub¬ 
lisher to deliver to the commissioners at their head office, or to 
officers appointed by them, one of the papers sigped by the 
printer or publisher, with his name and place of a^ode; and 
further enacts, tliat in case any person shall make application 
• to. 
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Co the commisioners or to such officers, in order that such 
newspaper or other so signed by the printer or pub¬ 

lisher, may be produced in evidence in any civil or criminal 
proceeding, ‘the said commissioners or such officers shall, at 
any time within two years from the publication, either cause 
the same to be produced in the courf in which it is required 
to be produced, and at the time whenit is required to be pro¬ 
duced, or shall deliver the same to tne party applying for it, 
taking, according to their discretion, reasonable security at his 
expense, for returning the same to thd isaid commissioners or 
such officer. 

It has been determined, in the construction of this act, that 
an affidavit containing all the paiticulars required by the act, 
together with tlie copy of a newspaper produced from a stamp 
office, c(mtaining the libel, and corresponding exactly with 
the description in the affidavit, is not only evidence of the 
publiciitiun by the parties named, but also that the paper was 
published in that particular county, where the affidavit speci¬ 
fies it to have been printed. (i) This would be good evidence 
of such a publication under the 9th section, without the aid of 
the I ith section, which last renders it most clearly admissible. 
The publication may be proved by the cypginal affidavit, signed 
by the defendant as the sole proprietor of the paper, and spe¬ 
cifying the place where it was intended to be published, toge¬ 
ther with proof that a copy of the papef, containing the alleged 
libel, had been there purchased. (2) If a certified copy of the 
affidavit is produced in evidence, purporting to have been 
sworn bcfoic a distributor^f stamps in the country, it ought 
to be proved that he had authority to take the affidavit, unless 
the affidavit itself state the fact j if the jiurat purport that the * 
officer had such author!^, further proof will not be necessary.{3) 

Sect. VII. 

That Hearsay is not Evidence. 

It is a general principle in the law of evidence that If any 
fact is to 'be substantiated against a 'person, it ought to be 
\ 

(I} R. v.Hart and White, zo£ast, (s) R. v. White, 3 Campb. 100. 

, 94 ’ (3)l<h99. 

proved 
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proved in his presence by the testimony of a witness sworn to 
speak the truth; and the reason of ruK' is, because evi¬ 
dence ought to be given under the sai^'clion of an oath, and 
that tlie person, who is to be aflected by the evidence, may 
have an 02)povt!inily^ of interroguting the witness as to his 
means of knowledge aikl concerning all the particulars of 
the fact. / 

Hearsay evidence of a fatt, therefore, is not admissible. 
And the same principle is applicable to statements in 
Avriting, no less than to words spoken: whether spoken or 
written, they are equally inadmissible in evidence. The only 
difference between them in this respect is, that there is a 
greater facility of proof in the one case than in the other; a 
written account is proved to be genuine, by proof of the 
hand-writing; but the genuineness of mere oral declarations 
must depend upon the memory and accuracy of the witness, 
who professes to repeat them. 

Exceptions. To this general rule there arc some exceptions, which will 
be separately considered. 

In case of First, with regardftto hearsay on (]uestions of pedigree. 

pedigree,&c. « enquiring into the truth of facts, which happened a 
long time ago, the epurts have varied from the strict rules 
of evidence applicable to modern facts of the same descrip¬ 
tion, on account of the great difficulty of proving those re¬ 
mote facts in the ordinary manner, by living witnesses. On 
this principle, hearsay and reputetion (which latter is the 
Jhearsay of those who may be supposed to have known the 
fact, handed down from one to another,) have been admited as 
evidence in cases of pt^digree.” (i) Thus, declarations of de¬ 
ceased members of the family arc admissible evidence to prove 
relationship; as, who was a person’s grandfather, or whom he 
married, or how many children he had, or as to the time of a 
marriage or of the birth of a child, and the like, of which it 
cannot be reasonably presumed, that better evidence is to be 

(t) Per Le Blanc J. in Higham the case of Vowels v.,Young, 13 
V, Ridgway* loEast, i»o. And see Ves.jun. 143. 
the Lord Chancellor's judgment in 

pro- 
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procured. In ancien^^ tirnes^ wl)ile the feudal system pre¬ 
vailed, great facilities ot establishing descents wore afforded by 
means of inquisitions^post mortem. The heads of tamilies, 
upon these occasions, made solemn declarations, which were 
preserved as matter of record, (i) having now 

grown into disuse, it is often extrJAely difficult to prove a 
pedigree; and recourse must be hat) from necessity, to the 
best evidence, that the nature of the subject will admit. In 
a late case, proof by one of the family, that a particular 
person had many years before gone abroad, and was supposed 
to have died there, and that the witness had not heard in the 
family of his having married, was considered by the Court of 
King’s Bench, good prima facie evidence of the person’s 
death without lawful issue. (2) 

It is not, however, every statement or tradition in the 
lamily, that can be ailmittcd in evidence. “ The tradition,” 
said Lord Eldon in the case of WJiitlocke v. Baker (3), 

must be from persons having such a connection with the 
party to whom it relates, that it is natural and likely from 
their domestic habits and connections, that they are speaking 
the truth, and that they could not be mistaken. Declarations 
in the family, desciiptions in wills, dolcriptions upon monu¬ 
ments, in Bibles and registry books, are ail admitted upon the 
principle that they are the natural effusions of a party, who 
must know the truth, and who speaks upon an occasion, when 
his mind stands in an even position without any temptation 
to exceed or fall short of the truth.” 

Descriptions in family Bibles have been mentioned only 
by way of example. The admissibility of such entries, it is 
scarcely necessary to observe, can in no degree depend upon 
the circumstance of their being inserted in the family Bible, 
though on that account the statement may be entitled to 
greater consideration. A memorandum inserted in any 
other book, by one of the family, may be given in evidence. 
So, a wi)l by an ancestor is evidence on a question of pedi- 

(i) Ves. jun. 143. (3) 13 Ves. 514. Edwards v. 

(a) Doc dem. Banning v.GrifRn, Harvey, i Cooper, Ch. Rep. 39. 
ij East, 293. 


gree, 
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gree, (though it be found cancelled,^ not known to have 
been proved or acted upon,) if it appears to be treated as a 
paper relating to the family. (i) And recitals in family deeds, 
monumental inscriptions, engravings on rings, old pedigrees 
hung up in a*' fc:i 7 i//*«wnsion, and the like, (in which it is 
improbable that a descril^ion would be cuffered to continue, 
if erroneous,) are all ^f them admissible upon the same 
principle. (2) 

Declarations made bj^ a deceased husband, as to the le¬ 
gitimacy of his wife, arc evidence, though he was not related 
to her by blood; for the husband must be supposed to have 
more intimate knowledge on that subject, than a distant 
relation. (3) But the opinion of deceased neighbours or of 
acquaintances of the family, are not evidence on a question of 
pedigree (4); nor is the hearsay of a relative to be admitted, 
when the relative himself can be produced. (5) • 

declarations of a deceased member of the family are 
not to be admitted, unless, as was before mentioned, they 
have been made under circumstances, when the relation may 
be supposed without an interest and without a bias. If they 
were made on a subject in dispute, after the comn^encement 
of a suit, or after a controversy preparatory to one, they 
ought not to be received' in evidence, on account of the pro¬ 
bability, that they were partially drawn from the deceased, or 
perhaps intended by him, to serve one of the contending 
parties. There has been some diffe^gjjce of opinion on this 
subject. In a case reported in Viner’s Abridgment (6), 

• Ch. B. Reynolds refused to admit declarations, which had 
been made at a time when the point bad become the subject 
of controversy. On the other hand such evidence was received 

(t) Doe dem. Johnson v. Lord See Boll. N. P. 395. s Maul. 

Pembroke, ix East, 505. & Sel. #89. 14 East, jjo. 

(1) 13 Ves.jun. 144 * Bull. N. P. (5) Pendrel v. Pendrel, a Str.9a4. 
333. Cowp. 594 * io£ast,iao. Bull. N. P. 1x3. Harrison v. Blades, 

(3) Vowels v. Young, 13 Ves.jun. 3Campb.457. 

I48« (d) Dev. Sp. Ass, 1731,,Vin. Ab. 

(4) Z3 Vea.jutt«Z47<5i4< 3T.R. Ev. [T«b. 91.3 


by 
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by Lord Camden (1): and Lord Mansfield in the case of 
Goodright on the demise of Stevens v. Moss (2) was of 
opinion, that an answer * by a deceased mother to a bill filed 
against her, stating tlie time of a child’s birth, might be ad¬ 
mitted as evidence on the footing of a dfiglar^on. On the 
trial of the cause,^Mr. Baron Ey?jjl^ 1 reje 3 ea this answer, 
together with the General declarations of the father and 
mother; in consequence of which, an application was made to 
the Court of King’s Bench for a new trial. Lord Mansfield, 
on that occasion, considered the ^ejection either of the 
general declaratibns, or of the answer, to be a sufficient ground 
for a new trial: but he adverted more particularly to the 
former; and it does not appear from the report, that he laid 
any great stress on the rejection of the answer. Mr. Justice 
Aston concurred with Lord Mansfield in opinion, that the 
general declarations ought to have been admitted, but de¬ 
livered no opinion on the other point. Thus, the authorities 
on this subject appear to have been, at one time, nearly 
evenly balanced. 

Great light has been thrown upon this subject by the 
opinions of many of the Judges in the late case of the Berkeley 
peerage. (3) A question was on that occasion proposed to 

(l) Hayward v. Firmion, SItt. {%) Cowp, 594. 
after Trin. term 1766; cited by (3) May 13. i8ii, MS. 4 Campb. 
Lawrence J. in the Berkeley peerage 401. S. C. See also the case of the 
case; and see Nichols v. Parker, Banbury peerage claim, 1809, sSel. 
Exr. Sp. Ass. 1805, 14 East* 33 ** s'* N. P. 684. 


* The answer is described by the reporter of this case as an answer in 
Chancery. It appears from an enquiry, which was made in the case of the* 
Berkeley peerage, that proceedings had been instituted in the Court of Chan* 
oery, and that afterwards a bill was filed in the Exchequer, by the youngest 
son, flaimlng as a legitimate child, against the mother who was administra- 
trU of her deceased husband. The mother in her answer averred, that the 
complainant was born before marriage and illegitimate. Now as she w'as 
entitled as administratrix to a distributive share of the husband’s effects, and 
was therefore interested to defeat the right of any other person^ who might 
claim a part* under the distribution, her answer most clearly ought not to 
have been admitted. This objection however was not adverted to ,* nor 
does it teem to have occurred, that the statement in the answer was inad* 
missible, as having been made after the commencement of a suiu 


the 



190 


Hearsay not Evidettce, [Ch, 7 . 

the Judges (i), in the following terms: “ Upon the trial of an 
ejectment respecting Black Acre between A and B, (in whidi 
it was necessary for A to prove that he was the legitimate 
son of J S,) A, after proving by other -evidence that J S was 
his reputed (ather.^^flfered to give in evidence a deposition 
made by J S in a caus«*^n Chancery, iduituted by A against 
C D in order to perpetuate testimon|' to the alleged fact 
(disptited by CD,) that he was the legitimate son of J S, in 
which character he claimed an estate in remainder in White 
Acre, which was also claimed in remainder by C D. B, the 
defendant in the ejectnnait, did not claim Black Acre under 
either A or C D, the plaintift’ and defendant in the Chancery 
suit. According to law, could the deposition of J S be re¬ 
ceived in evidence upon the trial of such ejectment against B, 
as evidence of declarations of J S, the alleged father, in matters 
of pedigree?” The Judges, who were present, aftei’wards 
stated their opinions at length, and, with only one dissentient 
voice, agreed in considering the deposition of J S to be 
inadmissible. Mr. Justice Lawrence delivered his opinion 
in the following terms:(2) “ The declarations of members 

of the family, in matters of pedigree, are generally admitted 
from the necessity of the case; but the administration of 
justice would be perverted, if such declarations could be ad¬ 
mitted, which have not a presumption in their favour that 
they are consistent with truth. Where the relator had no 
interest to serve, and there is no ground for sup}iosing that 
his mind stood .otherwise than even upon the subject, (which 
may be fairly inferred before any dispute upon it has arisen,) 
we may reasonably suppose, that Im neither stops short, nor 
goes beyond the limits of trutfi, in his spontaneous decla- 
' rations respecting his relations and the state of his family. 
The receiving of these declarations, therefore, though mad<‘ 
without the sanction of an oath, and without any opportunity 
of cross-examination, may not be attended with such mischief 
as the rejection of such evidence, which in matters of pedigree 
would often be the rejection of all tlic evidence that could be 
offered. 3ut mischievous indeed would be the consccjucnce 
of receiving an ewparte statement of a deceased'witness, al- 

(x) 4Campb. 409. 

thoiigk 


(1) May s. 1811, 
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though upon oath, procured by the party who would take ad¬ 
vantage of it, and delivered under that bias which may 
naturally operate on the mind in the course of a controversy 
upon the subject. Notwithstanding what is said in the case 
of Goodright v. MosA I cannot think ^g^I^^rd Mansfield 
would have held, tWat declarations matters of pedigree^ 
made after the contrt'^ersy had ariser?, ought to be submitted 
to the jury. They stand precisely on the same footing as 
declarations on questions of rights of way, rights of common, 
and other matters depending upon .usage; and although I 
cannot call to mind the ruling of any particular Judge upon 
the subject, yet I know that according to my experience of 
the practice, (an experience of nearly forty years,) whenever 
a witness has admitted, that what he was going to state he 
had heard after the beginning of a controversy, his testimony 
has been uniformly rejected. If the danger of fabrication and 
falsehood be a reason for rejecting such evidence in the cases 
of prescription, that will equally apply in cases of pedigree, 
where the stake is generally of much greater value.” Then, 
after referring to the decided cases, the learned Judge added,— 
“ The authorities being thus balanced, I think the point 
must be considered as without any decision, and we must resort 
to principle and the uniform practice, which has obtained in 
questions of prescription. Hardships may arise in rejecting 
declarations made between the commencement of the suit and 
the time of the trial; but such hardships are not confined to 
the case of pedigree. In other cases, if witnesses die before 
the trial of the cause, the party who relied upon their 
testimony must sustain Jjlje loss. For avoiding uncertainty 
in judicial proceedings, general rules must be laid down and 
adhei’ed to, without regard to our feelings or our wishes on ’ 
particular occasions. Besides, the haidship may generally be 
avmded by a bill to perpetuate testimon}'. Although the 
exclusion of declarations made in the course of the controf 
versy may prejudice some hidividuals, it is better to submit 
to this inconvenience than expose courts of justice to the 
frauds, which would be practised iqx>n diem, if a contrary 
rule w'ere td prevail. That this is not an imaginary appre¬ 
hension, will occur from what h^pened in the Douglas and 
Anglesea ^uses ; in the first of which, fabricated letters were 
^ given 
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given in evidence; and in the second, false declarations. 
Notwithstanding the danger of incurring the penalties of the 
crime of perjury, there is scarce an assize or sittings in which 
witnesses are not produced, who swear /n direct contradiction, 
the one to the,oyj«f>^and it may be feiked, that persons, who 
have as little regard to'^tf uth, may be i^uced to make false 
declarations, when they run no risk (/; punishment in this 
world, as no use can be made of their evidence till after their 
death. We know that passion, prejudice, party, and even 
good-will, tempt many, who preserve a fair character with the 
world, to deviate from the truth in the laxity of conversation. 
Can it be presumed that a man stands perfectly indifferent 
upon an existing dispute respecting his kindred ? His decla¬ 
rations jjost litem motam^ not merely after the commencement 
of the law-suit, but after the dispute has arisen, (that is the 
primary meaning of the word lis^) are evidently more likely 
to mislead the jury than to direct them to a right conclusion, and 
therefore ought not to be received in evidence. I am likewise 
of opinion, that no deposition can be received in evidence as a 
declaration, to prove a fact, which it was the object of that 
deposition to establish. A deposition is the answer of the 
witness to such interrogatories as it is thought expedient to 
put to him, to establish certain facts which the plaintiff alleges, 
and on which the case depends. Consequently, a deposition 
is considered a partial representation of facts, as to all persons 
who have no opportunity of bringing out the whole truth by 
cross-examination; and on that account, all admit that against 
a stranger it cannot be received in evidence as a deposition. 
How then shall it be received as a^eclaration ? In that case 
the circumstances of its being upon oath cannot be regarded. 

* To consider it a declaration on oath, would be to receive it as a 
deposition. As a declaration it is still subject to the same vice 
and infirmity, of being an answer to particular questions art¬ 
fully put, with an interested view, by one party behind the 
back of the other. All the objections, on which it is allowed 
tliat this document cannot be received as a deposition, apply 
with at least equal strength to receiving it as a declaration.” 

And in a later case at nhi prius^ where the question was, 
whether the occupier of a particular form was liable to the 

* * repair 
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repair of a public road, and, to prove the affirmative, an award 
was produced, (which had been made some years before, 
when the same question was the subject of dispute between a 
former occupier and the township, where the lands were situ¬ 
ated,) this evidence was rejected as i^(jmissible; on the 
ground, that the acmuut, which de^^sed witnesses might 
have given to the arb^rator on that occasion, could not have 
been received, as the declarations were made post litem motamy 
and that the opinion of the arbitrator, formed upon such tes¬ 
timony, could not be entitled to more credit. (1) 

The same principle applies equally to depositions relating 
to manorial customs; which therefore are not admissible in 
evidence, when precisely the same custom, as is the subject- 
matter of the existing suit, was contested in the former suit in 
which the depositions were made. But where the two suits 
are not upon the same custom, the depositions taken in the 
former suit are not liable to objection, as being made post litem 
motam: and where the former suit is very ancient, it will bo 
unnecessary to prove by extrinsic evidence, that the witnesses 
who made the depositions, were in the situation in which they 
profess to stand, or that they had the means of becoming ac¬ 
quainted with the customs of the manor. A question of tin's 
kind lately occurred in the case of Freeman v. Phillipps (2); 
where depositions in an ancient suit, as to a copyhold 
custom, v/ere adjudged to be admissible. The former 
suit was instituted against the lord of a manor, by a 
person who claimed to be admitted to a copyhold for lives, 
upon a custom for any copyhold tenant fat' life or lives to 
change or fill up his lives, paying to the^ lord a reasonablefine 
to be set by the lord or his steward. The subsequent suit was an 
action by a copyholder against the lord of the same manor, 
and the qut‘stion was, whether there existed in the manor such 
a custom, as the plaintiff claimed, in respect of copyholds 
granted for two lives, that tlie surviving life should renew, 
paying to the lord such fine as should be set by tha homage 
equal to two years mproved value. It was not proved, farther 
than by the. record itself, that the litigating parties were (as 

(i) R. V. Cotton, 1813, 3 Campb. (a) 4 Maulc & Selw. 486. 

444. before Dampier J. 


they 



194 Hearsay not Evidence. [Cli.7»' 

they claimed to be) lord and copyholder, or that the persons 
making the depositions were such as they represented them* 
selves to be in the depositions. These depositions were ofifered 
in evidence on behalf of the defendant, as shewing that, at the 
time of the least, no sucK custom as the present 

was ever set up, but the custom, wVich was applicable to 
all copyholders for lives (and therefore to copyholders for 
two lives), was, that the copyholder should renew on payment 
of a fine to be set by the lord or his steward, without men* 
tioning any thing of t^ic interventicm of the homage or jury, 
and that such intervention was not an ingredient in the cus¬ 
tom. The objections against the reading of the depositions 
were, first, that the former suit was res intei' alios acta; and, 
secondly, that the depositions were not admissible as declara¬ 
tions, having been made post litem motam. But the Court of 
King’s Bench determined, that the depositions had been pro¬ 
perly admitted in evidence. With respect to the first objec¬ 
tion, Lord Ellenborough C. J. said, —Considering these 
depositions as made in a suit, which may now be said to be 
lost in remote antiquity, we should give this record but little 
elFect, if we did not attribute to it verity in many of the par¬ 
ticular matters which it contains, such as, that the paities 
litigant were clothed with the rights, in which they profess to 
stand, and were agitating the claim put forward on the record. 
It appears then, that in 1693 ^ copyholder of this manor, or a 
person claiming at least to be a copyholder, was engaged in a 
suit with the lord, and in the course of that suit produced per¬ 
sons, who.appear to have stood in pari jure or in eodemjure^ 
and who made their depositions in support of the claim. These 
depositions I consider to be evidence, as being made by pei- 
' sons standing in pari jure; and so they have been considered 
at all times. They famish evidence not only against the par¬ 
ties making them, but against all persons standing in the same 
relation.” And, a& to the second objection, Mr. Justice Le 
Blanc said,—*« One answer to the (Ejection (of their having 
hem moAe post litem motam) is this, that treating the deposi¬ 
tions as hearsay evidence only, still they are not to be consi¬ 
dered as made post Utm motam^ because the same thing is not 
in controversy now, that was in controversy in the former 
suit; the two customs, which gave rise to the two suits, ere 

13 diHerent. 
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different. And the strong ground of observation, which 
arises upon these depositions, is, not that they are evidence of 
any particular thing, which the witnesses have aflSrmed, but 
that at a time when a djspute existed between the lord and his 
copyholder concerning the copyholder’s ,^’^.bt^„to renew on 
certain terms, it was never made a term that the fine should 
be as»essed by the jury. I do not see how in this point of 
view it can be said, that this was not evidence applicable to 
the issue; and it seems also to me to stand clear of objection, 
either on the ground of its being a declaration mode after the 
commencement of a suit touching the matter in question, or 
on the other ground, that we ought to look for evidence aliunde 
to make it admissible.” 

On a question, whether a testator at the time of making his 
will was of full age, a written memorandum by his deceased 
father, stating the time of his birth, has been admitted to be 
good evidence. (i) Here the controversy was not, as in a ques¬ 
tion of pedigree, from what parents he derived his birth, but 
at what precise time an undisputed birth had happened. Still 
however the observation, before made, applies to this sort of 
evidence, namely, that the father had peculiar means of know¬ 
ing the fact in dispute without any interest to misrepresent it, 
and the fact itself was not a matter of notoriety, but necessarily 
lyings within the knowledge of a few individuals of the family. 
So, on a question of legitimacy, the declarations of deceased 
persons, supposed to have been married, (who might them¬ 
selves be examined if alive,) are admissible to disprove the 
fact of marriage. (2) 

The declarations of a deceased parent, though they are 
evidence of tlte time of a child’s birth, will not be admitted 
as evidence of the place of the birth. (3) “ The point in dis¬ 
pute,” said Lord Ellenborough, in a case where the admissi¬ 
bility of such evidence was discussed, “ turns on a single fact 
involving only a question of locality, and therefore not falling 

(i) l^bert V. Tuckal, Tr. atbar, (4) R. v. Bramley, 6 T. R. 3jc. 
Sir T. Rtym. $4. cited in Brane v. May v.May, 1764, Tr. at bar, Bull. 
Rawlbn, 7£ast, 490.; and see loEast, K. P, 112. 

I20.y (1) Tr. V. Erith, 8 East, 54a. 

o 2 widiin 


Hearsay as 
to lime oc 
birth. 


Pleaiway .is 
to place of 
liirih, &c. 



196 


Hearsay not Evidence, [Cb. 7* 

within th« principle of the rules applicable to cases of pedigree.” 
Nor can the declarations of a father or mother be received 
after their deaths to prove the want of access, so as to bas¬ 
tardize a child born during the marritjge; for they could not 
be cxamine(i^o fact, if alive (i); and, even if that objec¬ 
tion were removed, sldl the case would not come within the 
principle, on which such hearsay evidence can be made an 
exception to the general rule; as want of access (2), implying 
the continued separation of the parties, must be notorious to 
the whole neighbourhood, where they have resided, and is 
therefore capable of a more satisfactory proof. For the same 
reason, the declaration of a deceased person, as to having been 
relieved by a parish (3), or as to being hired tor a year (4,) are 
not evidence of those facts, on an appeal against an order of 
removal. 

The case, in which the declaration of a parent was received 
as evidence of the time of a child’s birth, has been before 
mentioned. From analogy to this, the declaration or written 
memorandum of a deceased surgeon, respecting the time of 
a birth at -which he attended, appears to be evidence, as 
having been made on a matter peculiarly within his know¬ 
ledge. {5) And, for the same reason, the account, which a 
deceased person has given respecting his own bodily state 
during illness, or immediately after an injury, is admissi¬ 
ble. (6) In the case of Aveson v. Lord Kinnaird (7), which 
was an action upon a life-insurance of the plaintiff’s wife, 
and where the question was, whether her life was in an in¬ 
surable state, the account which she gave of herself, explain¬ 
ing her appearance, in answer to cmjuiries a few days after 
the certificate of her health hail been obtained, and her ac¬ 
count also of die state, in which she had previously been at 

(i) R. V. Reading, Rep. temp, a East, 55. R. v. Abergwilly, a East, 
Hard. 79. Eull. N. P 113. S. C. 63. 

Stevens V. Mofcs, Cowp. 59i. R. v. (5) See 10 East, lao. and Vin. 

Luffc, 8 East, 203. R. v. Kea, Ab. Ev. T. b. 91. 

xzEast, 133. Aveson v. Lord Kinnaird, 

(a) Butt. N. P. 113. 6 East, 193. 198. - Thompson and 

(3) R. v. Chadftcrton, a East, 29. Wife v. Ticvanniot^ Skin, 40a. 

(4) R. v. Nunehara Conrtr.cy, (7) 6 East, 188, 

X East, 373, R. V. Ferry Fiirtone, 

\lic 
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the time of obtaining the certificate, were received at the trial, 
and afterwards adjudged by the Court of King’s Bench to be 
admissible evidence, for the purpose of shewing, that the wife 
was not in the slate of health described in the certificate. 

The substance of the conversation was . that dfe had con¬ 
tinued ill from the time of obtaining the certificate down to 
the time when the conversation took place; and the declara¬ 
tions were held to be admissible, in the first place, as shewing 
the opinion, which the deceased had of her own state of 
health, when the certificate was maefc out; and secondly, 
they were properly received as evidence to contradict a sur¬ 
geon, who had been called on the part of the plaintiff. So, 
to prove seisin in a devisor, the declarations of a deceased 
occupier of the land in question, that he hold as his tenant, 
were received as evidence of that fact. (i) Without such 
evidence it might have been impossible to prove an occupation 
by the deceased tenant under a particular person, though the 
simple fact of his occupation must have been capable of other 
proof; and, in addition to the circumstance of his having a 
peculiar l^nowledge of the fact, it may be observed, that the 
declaration was in some degree against his interest, since in 
case of an action by his lapdlord, it might have been pro¬ 
duced as evidence against him, or against any claiming under 
him. (2) For the same reason, where the point was, whether 
certain lands were parcel of A’s or B’s estate, the declarations 
of a deceased occupier, who held under both A and B, have 
been admitted in evidence. (3) 


In questions upon a jjpundary between parishes or ma- Heal^3y 
uors (4), or on a customary right (5), or on parochial or 
manorial customs (5), declarations as to the common opinion 


( X ) Holloway v. Rakes, cited by 
BuUer J. in Davies v. Pierce, % T.R. 
55. Uncle V. Watson, 4 Taunt. 16. 
fa) Uncle v.Watson, 4Taunt. 16. 
(3 J Ro'll V. Fellow, before Lord 
llardwicke C. J. Exr. Sp. Ass. 1735, 
Vin. Ab. Ev. [A. b. 38.] pi. 10. 
Sir J. Bridgman v. Jeonings, i Ld. 
Jtaym. M4. Davies v. Pierce, a T.R. 
.-ii / , ’ 

(4/ Nichols v> Parker, 14 East, 


(j) Dennv. Spray, i T.R. 466. 
Beebee v. Parker, 5 T. R. 36. 31. 
Chapman v. Smith, 3 Gwill. 854. 
a Ves. 5x3. S. C. Doe d. Allaspn 
V. Sisson, la East, 63. Morewood 
V. Wood, 14 East, 327. n. Nichols 
V. Parker, ib. 331. n. And see 
Weeks v. Sparke, i Maul. & Sel. 
679. 684. 686. Harwood v. Sims, 
1 WIghtw. XX a. Freeman v. Phil¬ 
lips, supra, p. 193. 
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of the place, made by deceased persons, who from their 
situation had the means of knowledge and no interest to mis^ 
represent, have been generally considered admissible evidence. 
So, perambulations are evidence of the extent of a particular 
parish or manor; sk-ice it may bo inferred that those who 
perambulated," believed the lino of their perambulation to 
be the boundary of the district, and such acts are in some 
measure an exercise of the right. (i) Such evidence has been 
admitted from analogy to cases of public rights, in which it 
is clearly established that reputation is admisitiblc. (2) A 
right of common by custom is, strictly speaking, a private 
right; but it is a general right, and therefore (so far as it 
regards the admissibility of this species of evidence) has been 
considered as public, because it aflects a large number of oc¬ 
cupies within a district. But it is to be observed, the evi¬ 
dence is to be confined to what such old persons have said, as 
were in a situation to know wliat the rights were; and before 
a customary right can be proved by such evidence, a founda¬ 
tion ought to be laid by shewing an exercise of the right, or 
acts of enjoyment within the period of living memory; it is 
the exercise of the right, that lets, in the evidence of reputa¬ 
tion. (3) Where, indeed, the subject-matter does not admit 
of acts of enjoyment or the exercise of a right, there the 
opinion of the place is of itself admissible in evidence. Thus 
reputation, unadiompanied by acts, is evidence of paro- 
chiality. 

These declarations of deceased persons as to boundaries or 
customs, &c. ought to come from [ ..sons who had no interest 
to misrepresent J if they appear to have had any interest to 
make evidence for themselves or for others, what they said 
will not be evidence. Any declarations made jws/ litem 
motam^ that is, after the very- same point or question has be¬ 
come the subject of controversy, are not admissible. (4) But, 
unless there should appear to be a Us mota as to the same point, 
it wiU not be enough, for the purpose of excluding their decla- 
raticms> to shew that they claimed themselves under the same 

(1) X Maul. & Sel. 687. 689. and (3) i Maul. & Sel. 689.^90. it. 
see infra, p. 309. East, 6j. 14 East, 330. % 

(3) See post, p. 304. (4) See supra, p. i9X. 19J. o« 

this subject. 
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custom. This kind of evidence, therefore, has been received 
on a question of parochial modus, though the deceased was a 
parishioner, and liable to pay tithe(i); so also on a questioi^ 
of parochial - or manorial boundary, although the persons, 
who had been heard to speak of the boundary, were pa¬ 
rishioners, and claimed rights of common on #ie very wastes, 
which their declarations had a tendency to enlarge. (2) 


Althougli on a question of boundary or custom, the general 
opinion of the place is evidence of the general right, yet the 
tradition of a particular fact, (as, that turf was dug, or such ! 
a post put down in a particular spot, &c.) said to have been 
done in the exercise of that right, will not be evidence (3); 
for the fact, which is the subject of tradition, may have been 
done under a licence from the very persons against whom or 
against whose privies, &c. the right is afterwards claimed; 
and, in general^ single facts are so frequently misrepresented 
or misreported, either from intention or from ignorance, and 
the various circumstances which have accompanied a fact, 
and which may be essentially characteristic, are often so little 
known, or, if known, are so likely to pass unobserved and 
to be forgotten in the course of time, that no credit can safely 
be given to such a tradition. Thus on a question of parochial 
modus, evid^ce that a particular person, since deceased, 
})aid a certain sum in lieu of tithes, would not be admissible; 
but if the witness says, he has heard from old inhabitants, that 
so much per acre was always paid in lieu of the tithes, that 
will'be good evidence; for it does not consist of hearsay of a 
particular fact, but co*'^ within the general rule of evidence 
of reputation. (4) And, in questions of pedigree, as the repu¬ 
tation must proceed on particular facts, such as marriages, 
births, and the like, the hearsay of the family respecting 
these particular facts, from the necessity of the case, is not 
excluded. (5) 


En/ries made by a deceased rector in his book, of the Rector’, t 
ceiptpf ecclesiastical dues, have been in several cases admitted 


\ 

(jj Harwbodv.Sims, i Wightw. 

Nicholls V. Parker, 14East, 

; tried before Btahc J. 1805. 
(3)3T. R. 709. 5T.R. isj. 

0 


14 East, 330,331. iMauI.&Sel.687. 
Chatfieldv. Fryer, Price, 253. 

(4) Harwood v. ffims, 1 Wightw. 
IIS. 

(5) 4Ca]npb. 416- 
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as evidence for his successor; because, it is said, he had no 
interest to mistate the fact, in making an entry which could 
not possibly be evidence for himself. (i) “ This,” as Lord 

Hardwicke once said (2), “ is going a great way, but has been 
alloM'ed, because the parson knows, that his entry cannot 
benefit either hipnself or his representative, who has nothing 
to do with the liyug; and it is not to be presumed (he added) 
that the parson would make false entries for his successor, who 
stands indifferent to him.” * The cases have even gone still 
further; and similar eiitries, made by deceased impropriate 
rectors, have been received as evidence for their successors, 
although objected to as coming from the owners of the in¬ 
heritance. (3) So, in a case where a question arose between 
an impropriate rector and a vicar respecting agistment tithe, 
the Court of Exchequer held that the books of a deceased 
lessee of the rectory, stating the receipt of such tithe, were 
evidence, after the determination of their lease, for the im¬ 
propriator (4); and, on the other hand, entries by the 
steward of a former deceased owner of the estate, containing 
an account of payments to the vicar in lieu of the tithes of 
particular lands, have been admitted as evidence for a suc¬ 
ceeding owner against the impropriator. (5) In the late case 
of Perigal V. Nicholson and others (6), on a bill for tithe* 
filed by the vicar against the defendants, who insisted upon a 

(I) 7 East, 190. (4) Illingworth v.Leigh, 4 Gwill. 

fa) a Ves. 43. 1618. 

(3 ] Anon, case, Bunb.46. Anon. (5) Woodnoth v. Lord Cobham, 
case, before King C. J. Vin. Ab. Ev. a Gwill. 653. 

T. b. 73., and T. b. 117. art. 3. II- (^)-,^Wightw.63.; WoodB.dis- 
lingworth v. Leigh, 4 Gwill. 1618. seating. 

• Woodnoth V. Ld. Cobham, 2 Gwill. 

653.: Bunb. 180. S. C. 


♦ Such evidence is said to have been refused in Le Gross v. Levemoor, 
2 Gwill. 527-; has been tnentioned as a singular exception by Ld.^Kenyon 
in Outram v. Morewood, jT. R. 123. j was disapproved of by Wood B. in 
Perigal v. Nicholson, 1 Wightw. Rep. 63., also by Price B. in Wij^odnoth 
v.Ld.Cobham, 2 Gwill. 653. KingC.J., in a case before‘him 1:1x719, 
said, this evidence had been received per cursum Seaecanl, thoti|;}^ he 
could not give a reason for it; Vin. Ab. Ev. (T. b. 73.) and see ante pSV9o, 
as to the general objections to which hearsay evidence is liable. 
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modus for hay and agistment, the Court cf Exchequer ad¬ 
mitted, as evidence for the plaintifti an entry in the pariah 
register, stating, that various moduses were due from the 
different townships of the parish for hay only, in which entry 
the sum total of all the moduses was in the hand^writing of a 
preceding vicar, but it did not appear by whom the other part 
of the entry had been made. The majority of the Court held, 
as the report states, that the entry was admissible, upon the 
ground, that the vicar had no interest beyond his incumbency, 
and there did not appear to be any dispute at the time, or 
previously, respecting these tithes; and this entry, by admit¬ 
ting a modus in one article, was in abridgment of the rights 
of the vicar, and it was the application only which now acci¬ 
dentally became favourable to his successor. 

It is essential in such cases, that the rector or vicar, whose 
books are offered in evidence, should appear to be dead; if 
not dead, he must be called to prove the receipt of the sum 
specified. There have, indeed, been cases, where, from the 
circumstance of finding the books of a former vicar in the 
possession of a succeeding vicar so far back as between the 
times of Charles the Second and George the Second, the death 
of the vicar might be reasonably presumed. The case of Jones 
V. Waller, is an instance (i), in which the book of a collector of 
tithes in 1679 was admitted as evidence in 1753, because it was 
not reasonable to suppose that the collector was then alive. 
In the late case of Manby v. Curtis (2), on the other hand, 
xvhere the receipt purported to have been given in the year 
1762, the Court of Exchequer determined, that the death of 
the person, in whose name the receipt was signed, could not 
be presumed after a lapse of fifty years, and as this fact had* 
not been proved, that the document ought not be received in 
evidence. 

The cases in which a deceased rector’s books have been re¬ 
ceived as evidence, in favour of a succeeding rector against 
a strmger, appear to be very distinguishable from the cases 
befoih cite^ in which the declarations or written entries were 

• 

p) 3 Gwill. 847. (») 1815. Price, 435. 339- 335. 

Wood Bi dhfenting. 


made 





Hearsay not Evidence, [Ch. 7- 

made by deceased persons, peculiarly if not exclusively ac- 
quaintetl with the fact. The utmost tb be said of these is, 
that the declarations generally related to old facts, and were 
made by persons who could not have used them in their 
own favour; and the same may be said of a great variety 
of cases, in which the declarations of deceased persons have 
been uniformly rejected. The objection against hearsay 
(under which title such entries must be classed, for with re¬ 
spect to their admissibility it is not material, whether the de¬ 
clarations were written* or merely spoken,) is, not that the 
person, who aserted the fact, might have been interested to 
misrepresent it, but that the assertion ^vias made not under 
the sanction of an oath, and that the party against whom the 
evidence is offered, had no opportunity of questioning the 
person as to the supposed fact. Here, the declarations were 
not against the interest of the person who made them, and 
were produced against a stranger; and further, the rights 
sought to be established by such declarations were in their 
natqre capable of various other kinds of proof. 

Old leases and old lent-rolls hate been received in evi¬ 
dence, in favour of a party claiming under the lessors, (i) 
And on a question, whether certain laiids, which had been 
approved from a waste, were subject to a right of common, 
several counterparts of old leases kept among the muniments 
of the lord of the manor, by which the land appeared to have 
been demised by the lord free from any such charge, were 
allowed to be evidence fbr the plaintiff, who claimed under 
the lord of the manor, against the defsndant in trespass, who 
justified fbr common of pasture, though possession under the 
Ileases was not shewn; the leases being so old, that no person 
could speak to possession under them. (2) So, where the 
question was, whether the plaintiffs were entitled to a pre¬ 
scriptive right of exclusive fishery in a navigable river, which 
they ckimed under the lords of the matter, they Wd*re al¬ 
lowed to give in evidence old entries of licences on the' conrt 

(i) Newburgh v.NewhutghiVJn. (a)Crark«onv.Woodhtm»e,*fTJt. 
Ab. “Evidence,”T.b. 43. 3 Brown. 41a. (a) 

Pari. Cases, 553. By Heath J. in 
1 Caropb. 309. 
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rolls of die manor, stating that the lords of the manor hod 
the several fishery, and had granted the liberty of fishing For 
certain rents: nor was it thought necessary to prove pay¬ 
ment under these licences, as they were of such an ancient 
date, that evidence of payment could not reasonably be ex¬ 
pected. {I) The old licences were, therefore, admitted; but 
it was added, that they would not be entitled to any weight, 
unless payment under similar licences could be proved in later 
times, or that the lords of the manor had exercised other acts 
of ownership, which had been acquiesced in. 

A survey of a manor or estate, made the owner, is not - 
evidence against a stranger, in fai'our of a succeeding owner, 
that particular lands are parcel of the estate. (2) But a sur-^ 
vey, which was delivered by the owner to a purchase of part 
of his estate, would be evidence against such former owner 
and against a purcliaser of the other part; as in the case of 
Bridgman v. Jennings (3), where Lord Holt ruled, that, if 
A be seised of the manors of B and C, and during his seisin 
of both he causes a survey to be taken of the manor of B, 
and afterwards the manor of B is conveyed to and after¬ 
wards there are disputes between the lords of the manors of 
B and C about their boundaries, this old survey may be given 
in evidence; but it would be otherwise, said Lord Holt, if 
the two manors had not been in the hands of the same person 
at the time when the survey was taken. A survey, dien, 
which has been made by a former owner of the estate, is not 
evidence of the locality or identity of land against any pmon, 
who was a mere straqger to the survey. 

In the case of Outram v. Morewood (4), (where aae df 
the points to bo established was, whether certain lamds, 
described in ancient title deedi, were foe some, for which 
certain rents bad been at several times paid,) foe Court of 
Kin^s Bemfo determined^ that entries made by a> deceased 
porsXn^ under whom the defendant claiimed, acknowledging 

(il Rogers and others v. Allen, aT. R. 53. Allott v.'titnikiiuon, 
309., before fonth J. 4 Gwill. 1583. 

(2) Anbn. X Str. 95. (4) 5T. Rkia^. And sec Lord 

13) I Ld. Raym. 734. Glib. £v. y. Saiitb, 7 Rtowfl P. C. 

70. And see Davies v. Pierce, 5X.R<4T3. 
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tlie receipt of rent for the premises in question) were not 
admissible evidence for the defendant. Lord Kenyon on that 
occasion said, “ This is distinguishable from all the cases 
cited. In those, something was produced in respect of the 
interest of the party; and what the party did or said may be 
evidence against himself. But here, the entry was a mere 
private memorandum, to remind the person that he had re¬ 
ceived the rent, and cannot be admitted to decide the right 
between these parties. Evidence of this kind can only be ad¬ 
mitted to restrain, not to advance, the interest of the party 
wlio makes it. What a man does in his closet ought not to 
affect the rights df third persons. There is only one in¬ 
stance in which this is allowed, namel)’, the books of an in¬ 
cumbent respecting his tithes. But that has been always 
considered an excepted case.” “ The general rule,” said Lord 
Hardwicke (i), in the case of Glyn v. The Bank of Eng¬ 
land, “ is, that a man cannot make evidence for himself. What 
he writes or says for himself cannot be evidence of his right, 
and consequently cannot be for his representative claiming in 
his right and place. I will not sayj (added Lord Hardwicke,) 
how length of time may vary it; but otherwise it cannot be, 
any more than for himself.” 

In questions concerning public rights, common reputa¬ 
tion is admitted to be evidence; for such rights, being matters 
of public notoriety and of great local importance, become a 
continual subject of discussion in those parts of the country, 
where all have the same means of information and the same 
interest to ascertain the claim. (2) Thus, for example, if a 
question should be raised, whether a corporation has a pre¬ 
scriptive right to collect tolls on a public navigation, it would 
be good evidence to show, that deceased persons have^ been 
heard to acknowledge the right, and to declare that they had 
been so informed by their predecessors. The same reason ap¬ 
plies, in a less degree, to questions respecting general cusfpms, 
which concern parishes, or manors, or the inhabitants of 
towns and other places. (3) In such cases, general reputiilion 

(i) a Ve». 43. (3) 14 East, 3*7. See supr^ 

(«) Morewood v. Wood, 14 East, 198. 

329. See Weeks v. Sparke, i Maul. 

& Sel. 679. 685# Ante, p. 197,198. 
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is some evidence of a right beyond the memory of living wit 
nesses, arid thus tends to support the modern usage. 

I 

With respect to the admissibility of common reputation, Hearsay n, 
as evidence of prescriptive rights strictly private, there has 
been considerable doubt. In one of the latest cases on this 
subject (I), where, on a motion for a new trial, the question 
was, whether such evidence ought to have been received, as 
evidence of a prescriptive right of digging stones on a waste, 
the Court of King’s Bench was equally divided, A book of 
authority lays it down broadly, that “ in questions of prescrip¬ 
tion it is allowable to give hearsay evidencer in order to prove 
general reputation: and that therefore, where the issue was on 
a right of way over the plaintiff’s close, the defendants were 
admitted to give evidence of a conversation between persons 
not interested, then dead, wherein the right to the way was 
acknowledged.” (2) But, on the other side, there are many 
great authorities against receiving this kind of evidence. (3) 

And there appears to be good reason for the distinction. For 
where individuals claim merely a private right, other people 
have not the same means of knowing it, nor, if they liad, 
would they have the same interest to examine it. How, for 
instance, can the common belief among the inhabitants of a 
parish supply any kind of information, on a question of right 
of way claimed by an individual over a particular field ? (4) 

In such cases, common reputation appears to give no satis¬ 
factory information, and to be inapplicable to the point in 
issue. In the case of Weeks v. Sparke(5), the last reported 
case on this subject, i^iich was an action for a trespass on the 


(1) Morewood v. Wood, 14 East, 
;i|Z7. Ld. Kenyon C. J. and Ashurst 
J. againit the evidence; Buffer J. 
and Grose J. for it. 

(a)Bntl. N P. 295. And seethe 
opinions of Butler J. and Grose J. 
in Mtmwood v. Wood, 14 East, 330- 
n, 3r.R. 709. See also Webb V. 
PettsJ Noy,. 44,, where the Court 
agree! that proof by hearsay, of a 
for^a particufar farm, was ad- 
missibte. 

(3) Lord Kenyon in Reed v. 


Jackson, 1 East, 357. Lord Ken¬ 
yon and Ashurst J. in Morewood v. 
Wood, 14 East, 329. Lord Ken¬ 
yon in Withneff v. Gartham, t Esp. 
N.P. 0.344. See atso Cfothier v. 
Chapman, 14 East, 331. n. Dids- 
bury V. Thomas, 14 East, 343. 
Barnes v. Mawson, i Maui. & Set. 
81. Blacket v. Lowes, 4 Maui. & Set. 
494 > 

(4) See I Maut. & Sel. 691. 

(5) I Maui. & Sei. 679. See City 
of London v. Clerke, Cartli. iSi- 

plaintiff’s 
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plointifF’s closer parcel of a common, &c. the defendant justi¬ 
fied for a prescriptive right of common at all times over the 
place, Slc. ; and the plaintiff in his replication prescribed to 
use the place for tillage, &c. qualifying the defendant’s general 
right; to support this prescriptive right of tillage, the plain¬ 
tiff offered evidence of reputation, which was received at the 
trial; and the Court of King’s Bench were of opinion, that 
it had been properly admitted, on the ground, that the right 
claimed by the plaintiff although claimed by prescription, 
yet was an abridgment of the general right of common over 
the waste, and affected a large number of occupiers within the 
district. 

It has been said, indeed, that in the cose of the Bishop of 
Meath v. Lord Belfield (i) in a quare impedit, after the plain¬ 
tiff had given, in evidence an entry, in the register of the 
diocese, of the institution of one K, (in which entry there 
was a iblank, where the patron’s name is usually inserted,) 
parol evidence of the general reputation of the country was 
offered, that K was in by the presentation of one, under whom 
Lord Belfield claimed ; and that upon a bill of exceptions, 
this evidence was adjudged to be admissible, on the ground 
that a presentation may be by parol, and what commences 
by parol may be transmitted to posterity by parol, and that 
this creates a general reputation. But Lord Kenyon ad¬ 
verting to this “case in the cose of the King v. Eriswell(2), 
said, he admitted that a presentation might be by parol, and 
might be proved by parol, that is, by a witness who was 
faesent and heard it: but he denied, tl^t in such a case com¬ 
mon reputation could be given in evidence. If it can, he 
idded, why might not such evidence decide tides to estates,' at 
least before the statute of frauds, when no written instrument 
was required, to make a good feoffinent of the gi eotesP landed 
property in the kingdom. 

The dedarations of deceased persons have also been ad¬ 
mitted, in cases where they appear to be made a/|(ainst 

(j) and cited by (a) 3 T. R. 743. Teiftwr iy. 

fiuUer* in R. V. Emwell, 3 T. Shebbcarc, a WIL. 366. 

R. 719 . & C. r4^oct«d X Wa1i..315. 

their 
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their interest; «s, entries in their books, charging themselves 
with the receipt of money on the account of a third person (i), 
or acknowledging the payment of money due to themselves, (a) 
In either case, the entry is to their own immediate prejudice, 
and strong evidence of the fact, in consideration of which the 
money is said to have been received or paid. Thus, where 
the point in issue was, whether a certain waste was the soil of 
the defendant, entries by a steward, since deceased, of money 
received by him from dillferent persons in satisfaction of tres> 
passes committed on the waste, are evidence to shew that the 
right to the soil was in his master, under whom the plain¬ 
tiff claimed. (3) So rentals, in which a deceased bailiff or 
receiver cliarges himself with specified sums, are evidence to 
shew for what particular tenure, or in what right the money 
was received. (4) So, a bill of lading, signed by the deceased 
master of a vessel, for goods to be delivered to a consignee, 
is evidence of property in the consignee, not only against the 
master, but also, as it seems, in an action of trover for tlie 
goods against a diird person. (5) So, a written memorandum 
by a deceased man-midwife, stating that he had delivered 
a woman of a child cm a certain day, and referring to bis 
ledger, in which a charge for bis attendance was marked as 
paid, was thought by the Court of King’s Bench to have 
been properly re«iived in evidence, upon an issue as to the 
child's age. { 6 ) This entry was made by a p^son, who, so 
far from having an intere^ to make them, had an interest 
the other way. For, it appeared distinctly, from other evi¬ 
dence, that the work charged was actually done; and the 
discharge in the book repels the claim, which he would 
otherwise have had. 


(i) Siny V. Bebbmgton, 4 T. 
R.515. jlLirpurv. Brooke, s Woods- 
son, Lech 33a. Stead v. Heaton, 

4 

(a) n^airen v. Grenville, a Str. 
sca9. ^unmenced on by Lord Mani- 
ficld in Brydges v. Durfaess of Chan- 
dos, a Burr^.xoya. and by I.ord 
Ellenbyrough jn t^bain v. Radgway, 
10 £/st, 2x8. Doe dem. ReeM 


and others v. Robson and another, 
15 East, 33. 

(3) Barry v. Bebbington, 4T. 
£.515. 

f4) Harpur V. Brooke, 3 Woode- 
son’a Lect. 33a. Vin. Ab. « Evi¬ 
dence,** {A.b. xj.) 13. 

(3) Haddotv V. Parry, 3 Taunt. 
30J. 

(6) l^ham v. Ridgway, 
Eajst, X09, 
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Upon the same principle, in a late case, in an action of 
ejectment by the first tenant in tail under a settlement (by 
which an estate was limited to A for life, remainder to B for 
life, remainder to C his eldest son for life, remainder to 
eldest son in tail, &c. with a power to the tenants for life to 
grant leases on condition of reserving the ancient rent,) against 
the defendant who claimed as lessee of C, to recover a part of 
the estate, which, as the lessor of the plaintiff' complained, 
had been demised for less than the ancient rent, the Court 
of King’s Bench held, that a letter addressed to B, by one 
intimately acquainted with the property, purporting to be a 
particular account of the ancient rents at that time, and 
recognized as such*^ by B, and preserved by the successive 
owners of the estate, ought to have been received at the 
trial, as evidence of the ancient reserved rent against C, (a 
succeeding tenant for life, subject to the restrictions of the 
same power,) and also against the defendant claiming under 
C. This old paper, so accredited and adopted, was consi¬ 
dered to be equivalent to a declaration by B himself. Lord 
Ellenborough, in delivering the judgment of the Codrt, said, 
“ The contents of the paper were adverse to the title of the 
person who had possession of it, by diminishing the intc> 
rest in the fine on renewal, in the same proportion as it 
raised the rent to be reserved. Then at such a distance of 
time, with the means of knowledge which he had of the 
fact, and hi% interest in declaring it the other way, we 
think that his declaration is evidence of the fact to go to the 
Jury.” (I) 

And where the question was, whether some horses, which 
» had been taken by the defendant under a heriot custom, 
belonged to the plaintiff or to one A B, a deceased tenant of 
the defendant, declarations by A B were offered in ^vidcncc, 

(l) Roe d. Bnine v. Rawlings, 7 Price v. Littlewood, 3 Can'^pb. aS8. 
East, 490. See also the fol- And sec Lady Dartmoutll v. Ro- 
lowing cases, in which declarations berts, 16 East, 334.; Hodgson v. 
of deceased persons, against their FuUarton, 4 Taunt. 787.; Wadiey 
interest, wwe received in evidence; v. Baili'^s, 3 Taunt. 734.; Searle v. 
Baggalley v. Jones, i Campb 367. j Ld, Barrington, supra, p. ia|j^ And 
Morewo^ v. Wood, 14 Last, 348.; as to declarations by persons joitttlj 
Doe d.Reece v.Robton, I5 East,33.; interesttdt see supra, p. 75. 

14 


for 





•Sect. 7 .] Hearsai^not Evidence, 

for the purpose of proving that tlie horses belonged to the 
plaintiff before A, B.’s death, in which declarations A. B. 
stated that he had given up his farm and all his stock to the 
plaintiff. This evidence was rejected at the trial; but the 
Court of Common Pleas, on a motion for a new trial, held 
that the declarations ought to have been admitted, since they 
were against the interest of the person who made them, and 
might have been given in evidence against him in his life-time, 
if the plaintiff had brought an action for the horses. (1) 

Upon the same principle, a paper signed by many deceased 
copyholders of a manor, importing whjit w’as the general 
right of common in each copyholder, and agreeing to restrict 
it, is evidence of reputation even against other copyholders 
not claiming under those who signed it. (2) So, a declaration 
by the owner or occupier of adjoining land, that his neigh¬ 
bour’s land extends to such a spot, accompanying an act of 
forbearance to go beyond the spot for that reason, (or 
without such act, if he speaks against his interest,) is evi¬ 
dence that the land extends so far. (3) So, the declaration 
of a deceased occupier of land, that he rented it under a 
certain person, is evidence of tliat person’s seisin. (4) Such 
admissions or declarations against interest appear to be 
evidence upon the same principle, as the acts of a party 
against his interest; they differ in degree and in their effect, 
rather than in their nature. An act of forbearance on one 
side is an admission of right on the other; and proof of the 
exercise of a right, which has been acquiesced in, is still 
stixjngcr evidence that«*he right exists. It is the constant 
practice to receive such evidence on questions concerning , 
tolls, rights of way, freehold in wastes, and other cases of the 
same kind. (5) 

The ij|Lraoranduiu or entry, befl>re it can be received in 
cvidenc(i, must be proved to be authentic; as, by shewing it 

(l) Ivat V. Finch* I Taunt. Rep. (4) Uncle v. Watson, 4 Taunt. 
141- • 16. Doe dem. Baggallcy v. Jonci, 

(1) ^hapnum v. Cowlan, 13 x Campb. 367. 

East* 10. . (5) I Str. 659. 14 East, ni* 

(3) Sir T. Stanley V. White* 14 i Campb. 310. 

East, 33a. 339- 341 * 
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to be the Ijand-writing of the deceased person, who knew tlie 
fact there stated, or that it was signed by him(i): or, (if 
signed by another,) that it was made by his order, or after- 
w'ardfi acknowledged by him. And as to the question, 
whether a book produced was a receiver’s book, that may be 
determined by internal evidence on an inspection by the 
Court. (2) 

In all the cases which have been mentioned on this sub¬ 
ject, the person, whd made the entry or declaration in 
question, was deceased at the time of the trial; if the rule 
were not confined tp such cases, there would be great dangei- 
of collusion. It has, therefore, been held, that such evidence 
is not admissible, where the person is Incapable of attending 
from illness. (3) 

Entries in the books of a tradesman by his deceased shop- 
■ man, who therein supplies proof of a charge against himself, 
have been admitted on the same principle to be evidence of 
the delivery of goods, or of other matter there stated witjnn 
Ills own knowledge. Thus, in an action of assumpsit, the 
usual course of the plaintiff’s dealings appeared to be, that 
the draymen of the plaintiffj w ho was a brewer, should come 
every night to the clerk of the brewhouse, and give him an 
account of the beer delivered out by them, which he set down 
in a book kept for the purpose, and the draymen signed it; 
the drayman, who signed the particular entry-offered in evi¬ 
dence, had since died, but his hand-wi’itingwas proved; and 
this entry was held to be good evideflLc of the delivery of the 
beer, for which the action w'as brought {4). This declaration 
of the tradesman’s servant, of having delivered tho'goods, is 
also an admission, that he received them for that 1 purpose, 
and would have been evidence against him, in an /ction for 
not delivering them according to his instructions, ^ut it is 

{I ) 4 T. R. 5IJ» 516. Jones v. (4) Price v.Ld.TorrIngton, l Salk. 
Waller, 3 Gwill. 847- Yatev.Leigh, 385.; a Ld.Raym. 873. S.C. And 
3. Gwill. 861. See Hodgson v. Ful- see Pitman v Madolc, 3 Salk. 690. ; 
larton, 4 Taunt. 787. Calvert v. Arclibishol) of Canterbury, 

(3) Doe d. Webber v. Lord G. 3 Esp. N. P. C. 645.*; Philipson v. 
Thynne, 10 East, 306. 4 T. R. 516. Chase, 3 Campb. no.; Hagedom v. 

(3) Ilarrison v. Blades, 3 Campb. Reid, 3 Campb. 379. 

457. I Price, *38. 

* clciU'iy 
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clearly distinguishable from entries in the book of a receiver, 
who by making a gratuitous charge against himself, knowingly 
against his own interest, and without any equivalent, repels 
every supposition of fraud. A disposition to commit fraud 
would have tempted him to suppress altogether the fact of his 
having received any thing, or to misrepresent the amount of the 
sum, but not to mis-state the ground or consideration for which 
it w’as received: that is, not to mis-state the only fact sought 
to be established by the proposed evidence. On the other 
hand, the declaration of the tradcsmfkn’s servant is offered in 
evidence to prove the fact of delivery, and as he gives the 
account not against his own interest, (w’hich is some security 
for the truth of the statement in the other case,) the proba¬ 
bility of his account being true or false is neither greater nor 
less than the probability of his being honest or dishonest, 
which is nothing more than may be said in every case of hear¬ 
say. The circumstance of his thereby acknowledging the 
receipt of goods, which, it may be said, would be evidence 
in an action against him, seems to amount to little or nothing. 

It was the least he coukl say: to have said nothing at all, 
would, as he must have known, necessarily lead to some in¬ 
quiry. T|iese considerations ma}' serve to shew how cau¬ 
tiously such declarations by shopmen are to be admitted in 
evidence, to charge third persons with the receipt of goods; 
incu c particularly, as the tradesman may easily be furnished 
with evidence of delivery, by taking a memorandum from the 
purchaser, or by requiring some other security. 

The entry in the teadesman’s book ought to have been 
made by the shopman; or, if not actually written by him, , 
should at least appear to have been observed by him soon 
after it was made, so as to enable him to speak to its cor¬ 
rectness,) and that the entry may be tantamount to one made 
by the Shopman himself. (i) If the shopman is living, he 
ought to 1)0 produced as witness, that he may explain the 
circumstances and dealings on which the entry was Ibunded. 
When he is examined, he may use the entry as a memo- 
randurn; and the other party, charged with the debt, will 
then have an opportunity of examining into its corrcclucss, 

(i) Digby V. i>tedmaii, 1 liip. N. P. C- J27. 
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If the person, who made the entry, was employed as sliop- 
man or clerk to deliver goods, &c. and he is since dead, an 
entry made by him will be evidence under certain restrictions. 
But proof of the handwriting of the clerk, and that he is gone 
abroad, and is not likely to return, has been held not to be 
suificient to make such an memorandum admissible 

in evidence. (i) 

In .the case of Evans and Lake{2), a merchant’s books 
were received in evidence untler particular circumstances. 
The question there was, whether certain goods, which had 
bt'cn bought in the name of Mr. Lake, were purchased on his 
own account, or in trust for Sir Stephen Evans, lo prove 
the latter of these positions, the jissignees of Sir Stephen 
Evans, who were the plaintiffs, first shewed, tl)at there was 
no entry in the books ot Mr. Luke relating to this transaction; 
they then produced several receipts In the possession of Sir 
S. Evans for the payment of part of the goods, and on the 
back of the receipts there was a reference in the hand-writing 
of Sir Stephen’s book-keeper, since deceased, to a certain 
sho|)-book of Sir Stephen. Lpon tliis, the quc.stion was, 
whether the book so referred to, in which was an entry for 
the payment of money for the whole t)f the goods, should be 
read. And the Court of King’s Bench on a trial at bar ad¬ 
mitted the entry, not only as to the part mentioned in the 
receipts, but also as to the remainder of the goods then in the 
hands of Mr. Luke’s son. In this case (which Lord Hard- 
wickc has observed upon, as “ new and having gone a great 
way (3),”) the entry was not offered J>y the assignees as evi¬ 
dence of payment against the seller of the goods, but as cor¬ 
roborating evidence to shew, that while the books of the 
other party concerned took no notice whatever of the goods, 
those of Sir S. Evans, under whom the plaintiffsl claimed, 
treated the goods as bought on his account. \ 

In another case, where the plaintiff, to prove delivery of 
wine to the defendant, produced a book belonging^ to his 

(1) Cooper V. Marsden, 1 Esp. (3) Glyn v. Bank of England, 

N. P. C. 2. a Vet*. 43. 

(2) Bull. N. P. 282, 283.; and see 
Cooper vt Maraden, i Esp. N. P.C. i. 
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cooper, since dead, whose name was subscribed to several 
articles, which it was proposed to read after proof of the h.and- 
writing, Lord Raymond C. J. would not allow it, saying it 
diflered from Lord Torrington’s case.(i) And Lord Ken¬ 
yon ruled, in the case of Calvert v. Archbishop of Canter¬ 
bury (2), that, in an action for the hire of a pair of horses, 
an entry by the plaintiff’s servant, since dead, stating the 
terms of the agreement with the defendant, ought not to be 
admitted. 

In an action by a tavern-keeper (3), it appeared, that the 
defendant belonged to a club, which was held at the plaintiff’s 
house, and that in a room, where the club met, a book used 
regularly to be kept open, in which the plaintiff’s servants 
entered the articles, as they wore ordered by the members of 
the club, who had thereby an opportunity of inspecting and 
coiTcctit)g the account. Lord Kenyon admitted the book as 
evidence of the delivery, though it was not proved that the 
servants, who made the entry, were dead, nor was their ab¬ 
sence accounted for, and only their hand-writing was proved. 

The daily account in the book was in this case consiilered 
as tantamount to a bill delivered and admitted by the de¬ 
fendant. 

The stat. 7J. 1. c. 12. enacts, that the shop-book of a 
tradesman shall not be evidence in any action for wares deli¬ 
vered or work done, above one year before the bringing of the 
action, except the tradesman or his executor shall have ob¬ 
tained a bill of debt of^obligation of the debtor tor the said 
debt, or shall have brought against him some action, within a , 
year next after the delivery of the wares, or the work done. (4) 

And the ad section provides, that nothing in the act shall ex¬ 
tend to the mutual trading and merchandize between trades¬ 
man and tradesman. At the time of making this act of 
parliament, there was an opinion growing up, that, after a 
certain length of time, a man’s shop-books should be evidence 

(i) Clerk v.,Bedfor(l, Bull. N. P. (3) Wiltziev. Adamson, K.B.Sitt. 

38a. See Cooper v. Marsden, i Esp. after Mich, term 1789. MS. 

N. P. C. I. (4) Sikes V. Marshall, a £sp> 

(a) a Esp. N. P. C. 646. Pt C. 705. 
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for him, after the year: to prevent which, the act was made, (t) 
However the book is not evidence, even within the year, ex¬ 
cept under particular circumstances. An entry made by a 
tradesman himself, stating the delivery of goods, is not evi¬ 
dence for him; but, whether made by him or not, it may often 
serve as a memorandum to refresh the memory of the shop¬ 
man, and for that purpose is admissible. An entry by a 
tradesman, stating a debt due from himself to a third person, 
is manifestly good evidence of the debt, as a statement against 
his interest; thus, entries by a bankrupt, and an account 
signed by him, before his bankruptcy, charging himself with a 
balance, are admissible as evidence of the petitioning creditor':-; 
debt in an action by the assignees. (2) It is essentially Jie- 
cessary in such cases to prove the signing of the aceoimt, or 
the making of the entry, before the act of bankruptcy, and to 
prove this by extrinsic evidence. 

It has been already stated, that admissions by one of tiic 
parties to a suit, against his interest, are evidence against 
him; and that statements made by a third person, on being 
referred to by a party respecting any litigated point (3), or re¬ 
presentations by a party’s agent (4), are in many cases admis¬ 
sible against the principal. To such cases the objection of 
hearsay docs not apply. Nor does the objection apply to the 
account which has been given by a witness on a former trial, 
or to dying declarations. 

'reitimony Jf a witness, who has been examined in a former action 
trial. between the same parties, and wherer the point in issue was 
,the same as in the second action, is since dead, wlial he swore 
at the trial may be proved by one who heard him give evi¬ 
dence. (5) For such evidence was not given in an cxtrajuili- 
cial manner, but upon oath. The parties to the sfciit were 
the same, the point in issue was the same, and an opp)»rlunity 

(i) By Ld. Hardwicke, a Ves. 4.-;. Buckworth’s case, Sir T. Raym. 170. 

(i) Watts V. Thorpe, i Campb. Vin. Ab. “ Evidence,” (T. b 88.;, 
576. Hoare V. Coryton, 4 Taunt, pi. 4. Coker v. Farevi’cll, a P. WmL 
560. 563. Pike V. Crouch, i Ld. Ray. 

(3) See ante, p, 81. 730. By Lord Kenyon, 4 T. R. *90. 

(4) See ante, p. 77. Mayor of Doncatter v. Day, j'l'auiit. 

is) R. V. Carpenter, a Show. 47. »6a. 
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was given for cross-examination. These circumstances plainly 
distinguish the proposed evidence from hearsay. So, where a 
person, who had been sworn on a former trial between the 
same parties on the same issue, and subpoena’d to appear as 
witness at a second trial, did not appear in obedience to the 
writ, the Court of King’s Bench, seeing reason to believe that 
he had been kept away by the contrivance of the adverse 
parly, admitted other witnesses to prove what he liad sworn 
on the former occasion, (i) The person called to prove what 
a deceased witness said, must undertake to repeat precisely his 
very words, and not merely to swear to their effect. (2) Thus, 
in a case before Lord Kenyon, a witness was not allowed to 
speak to the effect of what the deceased witness had sworn on 
the former trial. “ He ought,” said Lord Kenyon, “ to 
recollect the very words; for the jury alone can judge of the 
effect of words.” (3) And he cited the case of the King v. 

Deborah from one of his own notes, to tlie same point. For 
the purpose of introducing an •account of what a deceased 
witness swore on the first trial, the nisi prius record and the 
postea indorsed are good evidence to shew, that a cause was 
brought on for trial, or that it was actually tried, (4) 

The dying declarations of a person, who has received a Dyijig Jc- 
mortal injury, that is, declarations made under the apprehen- 
sion of death, are constantly admitted in criminal prosecu¬ 
tions, and are not liable to the common objection against 
hearsay evidence. (5) The principle of this exception to the 
general rule is founded partly on the awful situation of the 
dying person, whieWs considered to be as powerful over his 
c-onscience as the obligation of an oath, and partly on a sup¬ 
posed absence of interest on the verge of the next world, which* 
dispenses with the necessity of cross-examination. But before 
.such declarations can be admitted in evidence against a pri¬ 
soner, it must be satisfactorily proved, that the deceased at 

(l) Green V. Gaturk, Bull. N. P. ^4) Pitton v. Walter, 1 Str. i6a. 

243 - {5) R. V. Reason and Tranter, 

(a) Lord Pilmerstone’s case, cited 1 Str. 499. 6 St. Tr. aoa—205. S. C. 
by Lord Keflyon in R. v. Joliffe, Woodcock’s case, xLeach Cr. C. 566. 

4 T. R. 290. Bambridge’s case, 9 St. Tr. i6i. 

( 3 ) Ennisv.Donisthorne, Comw. 

Sum. Ass. 1789, MS* 
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the time of making them was conscious of his danger, and 
had given up all hope of recovery. Tins consciousness of 
approaching death is to be collected either from the circum¬ 
stances of the case, (as, from the nature of the wound and the 
state of body,) or from expressions used by the deceased. (i) 
And it has been decided by all the Judges, that the question, 
whether the deceased made the declarations under the appre¬ 
hension of death, is a question for the Judge, not for the jury, 
to determine, previous to their admission. (2) 

Dying declarations have been admitted in evidence, although 
it appeared that the deceased made a subsequent statement, 
which had been taken in writing before a magistrate, but the 
written examination was not ready to be produced at the trial. 
This subject was much discussed on the trial of Reason and 
Tranter under the following eircumstances(3); — The de¬ 
ceased stated the particulars of the injury which occasionctl 
his death, at three several times in the course of the same 
day, with an interval of about an hour between each: the 
first and last account had not been written; the second 
w'as reduced into writing in the presence of a magistrate, by 
the same person to whom the former account had been given; 
this written statement was retained by the magistrate, and as 
he had removed to a distant part of the country, and it was 
not known to w^at place, the original was not produced, and 
an examined copy was rejected. An argument then ensued 
with respect to the admissibility of the first statement ol“ the 
deceased. The Chief Justice (Sir John Pratt) was of opinion 
that evidence of the first and third statej\]ient ought not to be 
received, considering all three as statements to the same eflect 
jtnd forming one entire narrative, of which the written exa¬ 
mination was the best proof. But the other Judges (4) were 

of 

(i) Woodcock’s case, a Leach Cr. learned Judges to direct the jury, 
C. Dingler’s case, ib. 638. that, if they believe the declarations 

John’s case, i East PI. Cr. 357. were not made under the apprehen- 

(a) Bythe opinion of all the Judges, sion of death, they ought to reject 
in John’s case, i East PI. Cr, 35 7., them from their consideration, 
and in Welbome’s case, 1 East Pl.Cr. (*3 ) 6 St. Tr. aoa—aoj. l Stra. 
359, In Woodcock’s case, which 499. S. C. 

was before the two last, this question (4.) i Stra. .500. The reporter was 
had lieen left to the jury by Eyre one of the counsel for the prosecii- 
C. B., 1 East PI. Cr. 360. Still, how- tion. From the report in the St.ife 
ever, if is the practice with many Trials it would appear, that the Chief 

Juiticc 
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oi a different opinion; they held, that the three accounts given 
by tlie deceased were distinct facts, and that there was no reason 
to exclude the evidence as to the first and third declaration, be¬ 
cause the prosecutor was disabled from giving an account of the 
second. The witness was therefore directed to repeat his evi¬ 
dence, laying the examination before the Justices out of the case; 
and the first as well as the third statement was admitted. 

On the same principle, the dying declarations of an accom¬ 
plice are admissible; for the accomplice himself would have 
been a competent witness, if he had been living. I'his was 
determined by all the Judges in Margaret Tinkler’s case. (i) 
The greater part of the Judges were of opinion in this case, 
that the declarations of the deceased were alone sufficient evi¬ 
dence to convict the prisoner; on the ground, that they were 
not to be corrsiderqd as evidence coming from a particeps cri- 
minis, as she thought herself dying at the time, and had no 
view or interest to serve in excusing herself, or fixing the 
charge unjustly on others. But others of the Judges held, 
that her declarations were to be so considered, and therefore 
required the aid of confirmatory evidence. The declarations 
of a criminal at tlie time of his execution cannot be received 
on the trial of an accomplice; for after attainder he could 
not be sworn as a witness. (2) 

I’he same kind of evidence is admissible in civil cases, as 
well as in trials for murder. Thus, the declaration of a per¬ 
son, who having set his name as subscribing witness to a bond, 
in his dying moments Pegged pardon of Heaven for having been 
concerned in forging Uie bond, was admitted as evidence of^ 
the forgery by Mr. Justice Heatli(3), on the authority of 
Wright on the demise of Clyraer v. IJttler (4), wljere similar 
evidence of a ilying confession by a subscribing witness to a 
will hatl been received by Chief Justice Willes, and afterwards 

Justice and Mr. Justice fowls were (a) Drummond’s case, i Leach 
against receiving the evidence ; Mr. Cr. C. 378.; 1 East PI. Cr. 353. S. C. 
Justice Eyre ahd Mr. Justice Fortp- ( 3 ) Cited by Lord Ellenborough 
cue were for deceiving it. The evi- in Aveson v. Lord Kinnaird, 6 East, 
dence, however, according to that 195. 

report, was at last received. (4) 3 Burr. 1*44. i Blac. 

(I) I East PI. Cr. 354. 356. Rep. 346. S. C. 

approved 
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particular act or the intention of the person who did the act, 
_proof of what the person said at the time of doing it is admis- 
"^sible evidence, for the purpose of shewing its true character. 
Thus, for example, in an action by the assignees of a bank¬ 
rupt, the declafations of the trader at the time of his absenting 
himself from home are properly received in evidence, to shew 
the motive of his absence; for it is the intent with which he 
departed from his dwelling-house, that constitutes the act of 
bankruptcy. {i) His order to a servaVit to deny him to a 
^creditor is evidence, and for the same reason, as shewing his in¬ 
tention at the time of the refusal. In the case of Bateman v. 
Bailey (a), the Court of King’s Bench were of opinion, that 
the reasons, which the party gave for his absence, after his 
return home on the following day, ought to have been admit¬ 
ted in explanation of his own act. The conversation of a per¬ 
son on his return home, as it has been justly observed (3), 

(1) Ambrose t. Clindon, Rep. loe, % Str. 809. Ewens v. Gold, 

temp. Hard. 267. Bull. N. P. 40. 

(2) j T. R. J12. Maylin v. Ey- (3) See Mr. Evans’s edit, of Po- 

thier, ad vol. 285. 

naturally 
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Approved by the Court of King’s Bench. Lord Mansfield on 
that occasion said, “ The account was a confession of great 
iniquity, and as the dying person could be under no tempta¬ 
tion to say it, but to do justice and ease his conscience, lam 
of opinion the evidence was proper to be left to the jury.” 

As fhe declarations of a dying man are admitted, on a sup¬ 
position that, in his awful situation on the confines of a fu¬ 
ture world, he had no motives to misrepresent, but on the 
contrary the strongest motives to speak without disguise .and 
without malice, it necessarily follows, that the party, against 
whom they are produced in evidence, may enter into the par¬ 
ticulars of his state of mind and of his behaviour in his last 
moments, or may be allowed to shew that the deceased was 
not of such a character, as was likely to be impressed by a re¬ 
ligious sense of his approaching dissolution. 

Hearsay is often admitted in evidence, as part of the res 
gesta; the meaning of which seems to be, that where it is ne¬ 
cessary in the course of a cause to inquire into the nature of 
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naturally connects itself with the occasion of his absence, and 
is an indication of the existing state of his mind; and wherever 
the expressions can be so connected with the actions, as to be 
regarded as the mere result and consequence of the co-existing 
motives, they form a proper criterion for judging of the per¬ 
son’s intention and conduct. But it would be too much to 
Inter generally from this decision, that the declarations of a 
tiaukrupt made at any time afterwards, can be admitted as evi¬ 
dence to explain an antecedent absence or any other past trans¬ 
action, which is completely finished. * Such statements, con¬ 
cerning past transactions, are in general not admissible. 

• 

For the same reason, letters written by the payee of a pro- 
inissory note to the maker, contemporaneous with the making 
of the note, and forming a part of the original transaction, 
are admissible in evidence, to prove the consideration passing 
between the parties; and this also, in an action by the in¬ 
dorsee against the maker, (i) For usury in the making of 
the note is a legal defence, even against an indorsee; and, 
it cannot be more necessary to call the party who wrote, than 
in the case of a verbal agreement to call the party who spoke 
the words. A written agreement is proved by the writing, as 
a verbal agreement may be proved by a witness who heard 
the parties agree. 

In the case of Thompson and wife against Trevanion {2), 
which was an action of trespass and assault. Lord C. J. Holt 
allowed what the wife said immediately on receiving the hurt, 
and before she had time to devise or contrive any thing for 
her own advantage, to be given in evidence. So, on an in-, 
dictment for a rape, what the girl said so recently after the 
fact as to exclude a possibility of practising on her, has been 
held to be admissible in evidence, as a part of the transac¬ 
tion. (3) So in the case of Aveson v. Lord Kinnaird (4), 

(i) Kent V. Lowen, 1 Campb. (») Skin. 404, cited by the Court, 
177. For other examples in illustra- 6 East, 193 

tion of the same rule, see R. y. Hath (3) Brazier's case, i East PI. Cr. 

away, Hojvcll's Collection of St. Tr. 444* 

vol. xiv. 654. Du Dost V. Beresford, (4) 6 East, 188. 198. 

% Campb, $1%. Bull, N. P. 17. 


where, 
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where, (in order to ascei’tain whether the deceased was in a 
good state of health on the day of the insurance, it became 
material to consider what the state of health was both before 
and after that day,) the account, which the deceased gave 
* some days after obtaining the certiheate of good health, res¬ 
pecting her state on the former day, was admitted at the trial, 
and the Court of King’s Bench were of opinion, that it had 
been properly admitted. And it is in every day’s experience, 
said Mr. Justice Lawrence in this case, that what a man has 
said of himself to his shrgeon is evidence in an action of as¬ 
sault, to shew what he has suffered by reason of the assault. 
8 o, it should seem, iij an action for criminal conversation, the 
declarations of a wife at the time of her elopement, stating the 
reason of her eloping, (as, that she fled from an immediate 
fear of personal violence,) would be evidence against the hus¬ 
band (i); but a collateral declaration, respecting a matter 
which happened at another time, would not be admissible. 
And where, in an action for criminal conversation, the de¬ 
fence was, that the plaintiff' had connived at his wife’s elope¬ 
ment, evidence was received, on the part of the plaintiiT, of 
the wife’s declarations as to Ijer intention and purpose in 
going (2); for the question in effect was, whether the hus¬ 
band knew that she was about to elope, or whether he believ¬ 
ed that her intention was as she re{)rcsented. 

(i) 6 East, 193. on the motion for a new trial, were 

(a) Hoare v. Allen, 3 Esp.N.P. C. of opinion, that this evidence ought 
476. before td. Kenyon on ad trial, to be admitted, 
who said, that some of the Judges, 


CHAP. VHI. 

Of the Examination of Witnesses, 

^^FTER considering, in the last chapter, what kind of 
evidence ought to be produced for ascertrfining the 
points in issue, the next subject of inquiry relates to the man¬ 
ner in which witnesses are to be exammed. 


The 
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The ordinary mode of procoetling in the courts of common - 
law', preparatory to tlic examination of a witness, is to swear , 
him in chiefj unless an objection should be made to his com¬ 
petency ; in which case, the practice formerly was to examine' 
him on the voire dire, and this was so strictly observed, that,, 
if a witness were once examined in chief, he could not after¬ 
wards be objected to on tiie ground of interest. (i) But, in 
later times, the rule has been to a certain extent relaxed, and 
now, if it should be discovered in any stage of the trial, that 
a witness is interested, his evidence \vill be rejected. This is 
as well for the convenience of the Court, as for the purposes 
of justice. I’he examination of a witness, to discover whether 
he has any interest in the cause, is fr6(iuently to the same 
elfect as his examination in chief; it therefore saves time and 
is more convenient, that the witness should be sworn in chief 
in the first instance; and if it should afterwards appear that 
he is interested, it will then be time to take the objection. (2) 

This relaxation, how'ever, of the ancient rule, does not extend 
so far, as to allow the counsel on the cross-examination to ask 
the witness every sort of question, which might be proper on 
the voire dire. P'or example, after an examination in chiet^ 
a witness is not to be cross-examined as to the contents of a 
will not produced in court, under which it is suggested that 
he takes some interest, although such questions might be pro- 
})erly asked in an examination on the voire dire. (3) 

When the witness has been I'egularly sworn, he is first 
examined by the party which produces him; after which, the 
other party is at liberty to cross-examine. The examination 
is in open court, in tTie presence of the parties, their attornies 
and counsel, and before the judge and jury, who have thus an 
opportunity of obseiwing the understanding, demeanor, and 
inclination of the witnesses. 

Leading questions, that is, such as instruct a witness how 
to answer on material points, are not allowed on the examin¬ 
ation in chief; for, to direct witnesses in their evidence would^ 

(i) See Lerd Lovat’s case, 9 St. (3) Howell v. Lock, 3 Canipin 
Tr. 639. 646. 704. 14. 

(») Turner v. Pearte, i T. R. 717. 

Perigal v. Nicholson, i Wightw. 64. 

ojily 
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only serve to strengthen that bias, which they are generally 
‘ too much disposed to feel, in favour of the party that calls 
them. Questions which are intended merely as introductory, 
and which, whether answered in the affirmative or negative, 
would not be conclusive on any of the points in the cause, are 
not liable to the objection of leading. If it were not allowed 
to approach the points in issue by such questions, the examin¬ 
ation of witnesses would run to an immoderate length. For 
example, if two defendants are charged as partners, a witness 
may be properly asked„ whether the one defendant has inter¬ 
fered in the business of the other, (i) This is not a leading 
question; for though he may have interfered, it will not follow 
that he has by this afone made himself liable as partner. 

If a witness should appear to bo in the interest of the op¬ 
posite party or unwilling to give evidence, the Court will in 
its discretion allow the examination in chief to assume the 
form of a cros=-examination. And in examining a witness 
for the purpose of directly contradicting another witness on 
the ojjposite side, as to some particular parts of his evidence, 
whidi no general examination in chief would be able to touch, 
leading questions have been asked. Thus, for example, after 
exhausting the witness’s memory as to the contents of a letter, 
w’ritten by the plaintiff and afterwards lost, he may be asked 
whether it contained a particular passage, which has been 
sworn to by a witness on the other side; otherwise it would 
be scarcely possible ever to come to a direct contradiction. (2) 

A witness cannot be compelled to answer any question, 
w'hich has a tendency to expose him to penalties, or to any 
kind of punishment,. or to a criminal charge. (3) Thus, on 
an indictment for a rape, the woman is not obliged to answer, 
whether on some former occasion she had not a criminal con¬ 
nection with other men or with particular individuals (4); nor 

(i) Nicholls V. Dowdiiig and an- Raym. 1088. 16 Ves. jiin. 241. 

Qtbjer, I Starkie, 81. Preamb. St. 46 G. .3. c. 37. Cates v. 

(4) Courteen v. Touse, 1 Campb. Hardacre, 3 ‘Taunt. 444. 

43 - (4) Hodgson’s case, by a majority 

( 3 ) Sir J. Freind’s case, 4 St. Tr. of the Judges on a dase reserved, 
6 . Lord Macclesfield’s case, 6 St. i8ia. MS. Dodd v.'Worrb, 3 
Tr. 649. R. v. Ld. G. Gordon, a Campb. 519, 

Doug. 593. Title V. Grevet, 4 Ld. 


JS 
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is evidence of such criminal intercourse admissible. (i) So, on 
an appeal against an order of bastardy, a person cannot be 
compelled to acknowledge himself the father of a bastard child; 
but there is no objection to his being sworn, and, if he 
chooses, he may confess the fact. (2) So it has been held, 
in an action for a libel (3), (which was published by the defend¬ 
ant in a voluntary affidavit sworn extrajudicially before a ma¬ 
gistrate,) that the magistrate’s clerk is not bound to answer, 
whether he wrote the affidavit and delivered it to the magis¬ 
trate, because the bare copying out of a libel is criminal. 

Further, there are several authorities in support of the po¬ 
sition, that a witness is not compellable to declare his own 
infinny, nor to confess what would directly degrade his cha¬ 
racter. 


r. In Cooke’s case, reported in the State Trials (4), where a 
question arose, whether a juryman, who had been challenged, 
might be examined as to his having asserted the guilt of the 
prisoner before the trial, C. J. Treby said, “ You may ask 
upon the voire dire, whether he has any interest in tlm cause, 
nor shall we deny you liberty to ask, whether he is qualified 
according to law by having a freehold of sufficient value: but 
that you may ask a juror (5) or witness every question that will 
not make him criminous, that is too large. Meji have been 
asked whether they have been convicted and pardoned for felony, 
or whether they have been whipped for petty larceny, but they 
have not been obliged to answer; for although their answer in 
the affirmative will not make them criminal, nor subject them 
to punishment, yet (hey are matters of infamy, and if it be 
an infamous thing, that is enough to preserve a man from being 


(i) By the opinion of all the Judges 
In Hodgson’s case, MS. 

(%) R. V. St. Mary’s, Nottingham, 
13 East, j8. n. 

(3) Maloney v. Bartley, before 
Wood B. 3 Campb. 4x0. A bill of 
exceptions was tendered, but after¬ 
wards droippe’d. 

(4) 4 St. Tr. 748. S. C. X Salk. 
153. See’also R. v. Lewis, 4 Esp* 
N. P. C. 4 43. Macbride v. Macbride, 
do. 444. In the former of these cases 


Ld. EllenboroughC. J. ruled, and Ld. 
Alvanley in the latter, that questions 
of the description above-mentioned 
could not properly be asked. — In R. 
V. Edwards, 4 T.R. 440., on an ap¬ 
plication to bail a prisoner, the Court 
allowed the counsel to ask one of the 
bail, whether he had stood in the pil* 
lory for peijury. The question was 
objected to, but overruled. 

(5) See also Co. Litt. 158. b. 


hound 
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boufid to answer. A pardoned man is not guilty: his crime is 
purged. But merely for the reproach of it, shall not be put 
upon Mm to answer a question, whereon he will be farced to for¬ 
swear or disgrace himself. So, persons have been excused from 
answering, whether they have been committed to bridewell, as 
pilfeiers or vagrants, Sfc.; yet to be suspected is only a mis- 
Ibrtune and shame, no crime. The like has been observed in 
other cases of odious and infamous matters, which are not 
crimes indictable.” 

n 

2. On the trial of Sir John Freind for high treason (i), a 
tpiestion arose as to the propriety of asking a witness, whether 
he was a Roman Catholic. The Court determined, that the 
question could not be asked, as the witness might by his 
answer subject himself to several ])enalties. C. J. Treby, on 
that occasion, said, “ No man is bound to answer any ques¬ 
tions, that will subject him to penalties or to iifamy. If you 
should ask him, whether he were a deer-stealer, or whether 
he were a vagabond, or any Other thing that will subject him 
to punishment either by statute or by common law, whether 
he be guilty of a petty larceny, or the like, the law does not 
oblige him to answer any such questions.” 

3. In Layer’s case (2), on an indictment for high treason, 
the prisoner insisted that a witness should be examined on 
the voire dire, whether he had a promise of pardon, or some 
other reward, for swearing against him; the point was ar¬ 
gued by his counsel, and overruled by the Court. The 
Lord Ch. J. Pratt said, “ You see, the most you can make 
of it is, that it is an objection to his credit; and if it goes 
<0 his credit, must he not be sworn, and his credit left to 
the jury ? He must be examined as a legal witness. But 
f this man, under expectation or promise of a qmrdon, comes 
here to swear that which is not true, and you would ask him 
to that, he is not obliged to an^cr it. No body is to discredit 
himself, but always to be taken to be innocent, till it appear 
otherwise. If they, who ask the question, insinuate any thing 
like that, (namely, that the witness can give no evidence ex¬ 
cept what is false,) it ought not to have an answer: jjut if he 
has a promise of pardon, if he gives true evidence, it is no 

(i) 4 St. Tr. 259. (^) 6 St. Tr. 259. 

objection 
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objection to his being a witness, or to his credit." And Mr. 
Justice Fortesciio Aland, referring to a case cited, where a 
similar point was made and over-ruled, said, The reason 
the Court gave, (that it was improper to ask this question 
iu the voire dirft) was, that if he had this promise, such 
promise was made eith^ to speak the truth, or to speak a 
falsehood; tf it •were to give just and true evidence^ there xoas 
no harm in it; and if it isoas a promise of pardon for speaks 
ing nxkat "ms not tnie, the voitness was not bound to answer that 
question,** It has been before mentioned, that if a witness 
is asked, whether he has been convicted of an offence, and 
admits the fact, yet the mere admission will not make him 
incompetent; notwithstanding that he might be incompetent, 
if the conviction were legally proved by an examined copy of 
the record, (i) 

Considerable doubts have been entertained, whether a wit¬ 
ness could be compelled to give any evidence which might 
subject him to a civil action or charge him with a debt. To 
settle, therefore, the rule of law on this subject, the stat. 
46 G. 3. c. 37. was introduced, which declares that a witness 
cannot legally refuse to answer a question relevant to the 
matter in issue, (the answering of which has no tendency to 
accuse himself, or to expose him to penalty or forfeiture of 
any nature whatsoever,) on the ground, that the answering 
of such question may establish, or tend to establish, that he 
owes a debt, or is otherwise subject to a civil suit. But the 
right, which the parties to a suit have, to refuse answering 
any <iuestIon, is not in any degree affected by this statute; 
and therefore on a question of settlement, a rated pa¬ 
rishioner is not compellable by the adverse parish to give 
evidence, as he is directly interested as party to the 
appeal, and does not come within the words or meaning 
of the act. (2) 

A witness is privileged from answering any question, tlie 
answer to which might subject him to a forfeiture of his 
estate. At the time of passing the act above-mcntional, 

t 

(i) See R. V. Teftle, and R. v. (a) R. v.InhabiUtUs of Woburn, 
Careinion, supra, j6. 10 East, 395. 

g w Ih'U 
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when the general privileges of witnesses were much discussed, 
it was proposed to insert in the act a proviso, that no mort¬ 
gagee or bond fde purchaser or possessor of an estate should 
be compelled to answer any question, the answering of which 
might probably tend to defeat his title, or incur a forfeiture 
of his estate. This proviso was rejected. However, several 
of the Judges, who on that occasion were of opinion, that 
the liability to a civil action or to a pecuniary charge ought 
not to exempt a witness from answering questions, yet con¬ 
sidered the probability or danger of incurring a forfeiture of 
estate to be a legal ground of exemption. And it is an 
established principle in courts of equity, that a party is not 
bound to answer so as to subject himself to pains or penalties, 
or to any kind of punishment, or to any forfeiture of interest. 

At witness can depose only to such facts as are within his 
own recollection. But to assist his memory he may use a 
written entry in a book, or memorandum, or the copy of a 
memorandum; and, if afterwards he can positively swear to 
the truth of the fact there stated, such evidence will be suf- 
iicient. Bnt if he cannot from recollection speak to the fact 
any further, than as finding it stated in a written entry, his 
testimony will amount to nothing, (i) When a witnes'j 
has recourse to a written memorandum for the purpose of as¬ 
sisting his recollection, there seems to be no good reason for 
i-onfining him to such writings only as were drawn up at the 
precise time when the facts occurred; for one person may 
have as clear and strong a recollection, from looking at a 
paper written half a year after the fact, as another who wrote 
down the fact on the very day it happened. However, the 
entry ought to have been made by the witness himself, or, it 
made by another, examined by him, while the fact was fresli 
in his memory, (a) 

In general, the opinion of a witness is not evidence: he 
must speak to facts. But on questions of science or trade, 
or others of the same kind, persons of skill may speak not 

(i) Sandwell v. Sandwell, by (a) Burrough v.MartIn, aCampb. 
Ilult C. J. Comberb. 445. Doev. iiz. 

Perkins, 3 T. R. 75a. Tanner v. 

Taylor, ib. 754. 8 East, *84.289. 
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only as to facts, but are allowed also to give their opinions in 
evidence. Evidence of character is founded on opinion, and 
the opinion of a medical man is evidence as to the state of a 
patient. So, ship-builders have been admitted to state their 
opinion on the sea-worthiness of a ship, from examining a sur¬ 
vey, which had been taken by others, and at which they were 
not present, (i) So, in an action of trespass for making an 
embankment, which was said to have gradually choaked up 
Wells harbour, an engineer was permitted to prove from his 
own experiments, what were the effects’ of natural causes upon 
that particular harbour and on other harbours similarly 
situated on the same coast, and that the removal of the banTc 
would not, in his opinion, restore the harbour. (2) So, 
where the question is, whether a seal has been forged, seal 
engravers may be called to shew a difference between a ge¬ 
nuine impression and that supposed to be false. (3) 

In cross-examinations, the object of which is to sift evi¬ 
dence and try the credibility of the witnesses, a great latitude 
is allowed in the mode of putting questions. The rule, how¬ 
ever, is still subject to certain limitations. A witness cannot ’ 
be cross-examined as to any fact^ which (if admitted) would 
be collateral, and wholly irrelevant to the matter in issue, for 
the purpose of contradicting him by other evidence, (in case 
he should deny the fact,) and in this manner to discredit his 
testimony (4); and if the witness answers such an irrelevant 
question before it is disallowed or withdrawn, evidence cannot 
afterwards be adnlitted to contradict his testimony on the 
collateral matter. (5)• In the application of this rule, the 
principal thing to be considered will be, whether the question 
is irrelevant to the points in issue between the parties. In 
an action for usury, it would be entirely immaterial and 
irrelevant to cross-examine the witness respecting other 
contracts supposed to have been made by the defendant, 

(1) Thornton v. Royal Exch. S. C. cited by Buller J. in Goodtitle 
Ass. Company, Peake N. P. C. aj. v. Braham, 4 T. R. 498. 

Chaurand v. Angerstein, ib. 43. (3) By Ld. Mansfield In Folkes 

Beckwith v. Sydebotham, 1 Campb. v. Chad, ib. 

1 17 ' * (4) Spenceley v. De Willot, 7 East, 

(») Folkes V. Chad, 1783, MS. 108. 

(j) Harris V. Tippet, a Campb. 638- 

Q '2 unles'5 
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unless the witness had first said that the contracts were the 
same; and that was the point in the case of Spenceley v. 
De Willot. So it would be irrelevant to ask a witness in 
cross-examination, whether he had not attempted to dissuade 
another witness from attending the trial, (i) But it is not 
irrelevant on the trial of a prisoner to cross-examine Uie 
witness to this point, whether, in consequence of being 
charged with robbing the prisoner, he had not said that he 
would be revenged upon him, &c.; and if the witness should 
deny having used such a threat, evidence may be given to 
contradict him. (2) 

When a witness has been once sworn to give evidence, tlje 
other party may cross- examine him, though he gave no evi¬ 
dence for the party that called him. (3) And it is reported 
to have been ruled at nisi prius, that jf a witness has been 
once examined by a party, the privilege of cross-examination 
continues in every stage of the cause; so that the other party 
may call the same witn^s to prove h|s case, and in e^tamlning 
him may ask leading questions. (4) In the case referred to, 
the witness might possibly have shewn a strong bias in favour 
of the first party that called him, and on this account perhaps 
a greater scope was granted to the adverse party than is usually 
allowed. It may happen, on the other hand, that the plaintifi 
calls a witness unwillingly and from mere necessity, knowing 
him to be favourable to the other side: in such a case to allow 
the defendant, on calling him up afterwards as his own wit¬ 
ness, to put leading questions, would be giving him an unrea¬ 
sonable advantage; on the contrary, thr Cour( might perhaps 
^ be induced to invest the plaintiff’s counsel with some of the 
powers of cross-examination, at the same time that it would 
probably oblige the defendant’s counsel to treat such a witness 
strictly as his own, and confine him within the limits of an 
examination in chief. If one party calb fpr the other party’s 
books, but, when they are produced, declines using them, the 
mere calling for them will not make them evidence for the 

(1) Harris v.Tippct, z Campb. 637. (3) Philipb v. Earner, i Esp. N- P. C. 

(a) Yewin^s case, aCampb. 638. n. 357. 
before Lawrence J. (4) Dickinson v. Shee, 4 E*p. N. P. 

C. 67* 


adverse 
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adverse party, (i) It may, said Lord Kenyon, be matter of 
observation to the counsel on the other side, that the entries 
in the books were in favour of his client, but cannot entitle 
him to offer the books in evidence to the jury. If, however, 
the party who has called for the books, inspects them, lie 
thereby makes them evidence for the other party, although he 
has not used them himself in evidence. (2) Where books 
are refused, it is a suspicious circumstance, and open to much 
observation, but it will not be conclusive against the party. 

There are several ways of impeaching the credit of a 
witness. 

T. The party, against whom a witness is called, may dis¬ 
prove the facts stated by him, or may examine other wit¬ 
nesses as to his general character: but they will not be 
allowed to speak of particular facts or parts of his con¬ 
duct (3}; for, “though every man is supposed to be ca¬ 
pable of supporting the one, it is not likely that he should 
be prepared to answer the other without notice;” and, 
even if he should happen to be prepared to defend him- 
selfj such evidence might generally afford a very slight 
and imperfect test of his credibility. The regular mode 
is, to enquire whether they have the means of knowing the 
former witness’s general character, and whether from such 
knowledge they would believe him on his oath. (4) In 
answer to such evidence against character, the other party 
may cross-examine the witnesses as to their means of know¬ 
ledge, and the grounds of their opinion; or may attack their 
general character, anil by fresh evidence support the character 
of his own witness. 

If a witness, on being questioned whether he has not beenp 
guilty of a felony, deny the charge, the party, against whom the! 
witness has been called, will not be allowed to prove the truth!, 
of the charge (5); for, without adverting to the extreme incon-|^ 

(i) Sayer y. Kitchen, z Esp. N. 6 St. Tr. 398. 316 . De La Motte’ 

P. C. aio. , case, Hovrell’s Coll. St. Tr. 811. 

(») Wharam V. Routlege, 5 Esp. (4) Rookwood’s case, 4 St. Tr 
N. P. C. 335. 693. Mawson v. Hartsink, 4Bsp. N. 

(3) Bull. N. P. 396. RooJtwood’s P. C. 103. 
case, 4 St. Tr. 693. Layer’s case, (5) Rookwood’s case, and Lay* 

er’s case, cited (3). 

q 3 ^ venience' 
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vcniciicc of trying such collateral questions, and the injury done 
to a witness by wounding his chai'actcr, when he has not means 
of defending Jiimselfj it may be sufficient to remark, that if such 
enquiries were allowed, the great ends of justice might materi¬ 
ally suifer, especially on the trial of criminal prosecutions, where 
the witnesses, from being generally known, would be constantly 
exposed to tlie most unfounded attempts upon their character. 

2. The credit of a witness may be impeached, by proof 
that he has made statements out of court, on the same sub¬ 
ject, contrary to what he swears at the trial, (i) A letter, 
therefore written by him, or a deposition signed by him, may 
be used as evidence to contradict his testimony; but a con¬ 
viction before a magistrate, purporting to set out the deposi¬ 
tion of a witness, is not evidence for this purpose. (2) 

In answer to such contradictory evidence, and for the purpose 
corroborating the testimony of tlie witness, Cb. B. Gilbert 
^ wa s of opinion, that the party, who called the witness, might 
‘^hew that he affirmed the same thing before on other oc¬ 
casions, and that he is still consistent with himself. (3) This 
liowcver has been doubted, and with good reason. Mr. 
Justice Duller lays it down, that such evidence is clearly 
not admissible in chiel^ and it seems doubtful (he adds), 
whether it is sn in reply. (4) And Lord Ch. Justice Eyre 
is representetl as having rejected such evidence, even when 
offered on behalf of a defendant in a prosecution for for¬ 
gery. * It may be observed on this kind of evidence, in 

general, 

(i) De Sailly v. Morgan, a Esp. v. Reynell, i Mod. aSa., and Sir J. 
N. P. C. 691. Christian V. Coombe, Freind’s case, 4St.Tr. 613., where 
a Esp. N. P. C. 489. this confirmatory evidence was offer- 

(a) R. V. Howe, 6 Esp. N. P. C. ed in chief} which would not now be 
zaj- I Cainpb. 461. S.C. allowed. 

(3) GUb. Ev. 135. See Luttcrel (4) Bull. N. P. a94. 


* So said by Lord Redesdale, in the Berkeley-peerage case, 5th June 
zSzr. The occasion of the discussion, which took place, was as follows: 
One of the peers enquired of a witneas, who had been cross examined and 
re<examined, as to statements made by Lady Berkeley, on a former occa¬ 
sion, respecting her supposed marriage. Th^ Solicitor-General suggested to 
the Committee, whether this was the regular course of proceeding, and 

stated 
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general, that a representation without oath can scarcely be 
considered as any confirmation of a statement upon oatlu 
It is the oath that confirms; and the bare assertion that 
requires confirmation. The probability is, that in almost 
every case the witness, who swears to certain fiicts at the 
trial, has been heard to assert the same facts before the trial; 
and it is not so much in support of his character that he has 
given the same account, as it is to his discredit that he 
should ever have made one different. The imputation on 
his veracity results from the fact of his having contradicted 
himself^ and this is not in the least controverted or explain¬ 
ed by the evidence in question. If aiwitness has made a 
statement a hundred times in one way, and a hundred times 
in another way directly contrary, the only inference must be, 
that he is utterly destitute of all title to credit. In one point 
of view, a former statement by the witness appears to be 
admissible in confirmation of his evidence; and that is, where 
the counsel on the other side impute a design to misrepresent 
from some motive, of interest or relationship,. &c.; there, 
indeed, in order to repel such an imputation, it would be 
proper to shew, that the witness made a similar statement at 
a time when the supposed motive did not exist, or when 
motives of interest would have prompted him to make a 
different statement of the facts.. 


stated what he conceived to be the general rule upon the subject.. The ad¬ 
missibility of the former statements was then much discussed. After the 
arguments of counsel oni:)oth sides, Lord Redesdale said, he had always 
understood, that for the purpose of impugning the testimony of a witness, 
his declarations at another time might be enquired into, but not for the pur-* 
pose of continuing his evidence. And the Lord Chancellor expressed his 
decided opinion, that this was the true rule to be observed by the counsel in 
the cause; but considering the House as in some degree standing both in 
the situation of the counsel for the claimant, and of the counsel against 
the claimant, he was of opinion, .that the question might be properly asked 
by the House, though it could not be asked by the counsel on one side; 
but with respect to the answer to the question, it might be tlie subject of 
future consideration, whether it ought to stand upon the minutes as evidence. 
The question, respecting the former representations of Lady Berkeley, was 
Uicrcfore repeated by one of the Lords, and the answer entered among the 
minutes, subject to future revision. MS. 

id *1 
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IF an attesting witness to a will or deed impeach its validity 
on the ground of fraud) and accuse other subscribing wit¬ 
nesses, who are dead, of being accomplices in the fraud, the 
party claiming under the instrument may give evidence of 
their general good character. For, if living, they might be 
produced as witnesses, and their character would then appear 
in cross-examination; and after their death an opportunity 
ought be given t6 shew what credit is to be attached to their 
attestation. (i) But in a case, where a witness for the plaintiff 
asserts one thing, and a witness for the defendant asserts 
another, and direct fraud is not imputed to either, evidence to 
general character is not admissible. (2) 

A party will not be permitted to produce general evidence, 
to discredit his own witness. “ This,” says Mr. J. BuUer, 
“ would enable him to destroy the witness if he spoke against 
him, and to make him a- good witness if he spoke for him, 
with the means in his hand of destroying his credit if he 
spoke against him.” (3) The meaning of this rule is, that a 
party cannot prove his owrh witness to be of such a general 
bad character, as would make him unworthy of credit. If he 
knew the infamy of his character, he was practising a fraud 
upon the court in producing him as a witness. But if a wit¬ 
ness unexpectedly give evidence against the party that called 
him, another witness may be called to prove those facts other¬ 
wise; as where the question was, whether the defendant’s 
servant, who had been employed lb sell a horse, had warranted 
him sound, he swore on being called by the plaintiff, that he 
had not given any warranty; and ‘ Lord EUenborough 
.allowed the plaintiff to call another witness to prove, that at 
the time of the sale he had expressly warranted its soundness. 
There can be no rule of law, said Lord EUenborough, by 
which the truth on such an occasion is to be shut Out, and 
justice perverted. (4) 

(1) Doe dem. Walker V. Stephen- (a) Bp- of Durham v. Beaumont, 
son, 3 Esp. N- F- C. 284., 4 Esp. N. i Campb- 207. 

P. C- 30.; cited and approved in (3) Bull-N. P. 19/. 

I Campb. 210- (4) Alexander V.' Oibsdn, 2 

Campb. 356. Bull. N.'P. 297. 


CHAP. 
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CHAP IX. 

Of Bills of Exceptions, and Demurrers to Evidence. 

competency of witnesses and the admissibility of 
evidence are to be decided by the Judge who tries the 
cause, and from his judgment there is an appeal by a bill ol' 
exceptions. * 

At common law, a writ of error could not be brought for 
any error in law, which did not appear on the record; and 
therefore where the plaintiff or defendant alleged any thing 
ore tenus, which was over-ruled by the Judge, the party 
aggrieved had uo redress. (i) To remedy this defect, it was 
enacted by stat. 13 Ed. i. s. 31. ‘‘if one impleaded before 
any of the justices all^e an exception, praying that the 
justices will allow it, that if they will not, and if he write the 
exception and require the justices to put their seals to it, the 
justices shall do so, and if one will not, another shalL’* 

This statute extends to the plaintiff as well as the de¬ 
fendant (2), and to a trial at bar as well as at nisi prius. (3) 
But it has been doubted, Whether it extends to criminal cases. 
Lord Coke, in his exposition of the statute, states that it ex¬ 
tends to all actions, real, personal, and mixed; but of crimi¬ 
nal cases he makes no mendon. In the case of Sir H. 
Vane (4), who was tried for high treason, the Court refused to 
sign a bill of exceptions, “ because,*’ they said, *• criminal 
^ cases were not within the statute, but only actibns between 
party and party.” From this authority Mr. Seijt. Hawkins 
infers only, that a bill Of exceptions is not allowable On an 
indictment for treason or felony. (^) ** Whether a bill lies 
not in any criminal case,” said Lord Hardwick^ “ is a point 

(1) 2 Inst. ,426. Grafton V. Holt, Skin. 334. R. v. 

(2) 2 ln8t..427. Smith, z Show, 287., contra. 

(3) Thyrston v. Statfbrd, 3 Salk. (4) x Lev. 68.; Kel. 15 S. C.; 
,55.; Adm. per Cur. in Duchess of i Sid. 85. S. C. 

(3) PJ. Cr. b. 2. c. 46. ». 210. 


not 
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not settled,” (i) It was allowed in the case ot the King 
against Lord Paget and others, on an indictment for a tres¬ 
pass (2), and also on an information in the nature of a quo 
warranto. (3) But Lord Hardwicke, in the case before 
referred to, after saying “ that he had known a bill ol ex¬ 
ceptions allowed in informations in the Court ol Exclie- 
f}uer, which arc civil suits for the king’s debt,” added, “ it 
has never been determined to lie in mere criminal proceedings 
in other courts.” (4) A bill of exceptions cannot be allowed 
by the justices of the peace at the quarter sessions on the 
hearing of an appeal against an order of removal. (5) It can 
be used only on a writ of error, and therefore where a writ ot 
error will not lie, there cannot be a bill of exceptions. (6) 

A demurrer to evidence is a proceeding, by which the 
judges, whose province it is to determine questions of law, arc 
called upon to declare what the law is upon the facts in evi¬ 
dence. And it is analogous to the demurrer upon facts alleged 
in pleading. (7) 

When the admissibility of the evidence has been establish¬ 
ed, the question, how far it conduces to the proof of the facts, 
w hich are to be ascertained, is not for the judge to decide, but 
lor the jury exclusively. And when the juiy have ascertained 
the fact, if a question arises, whether the fact thus ascertained 
maintains the issue joined between the parties, or, in other 
words, whether the law arising upon the fact is in favour ot 
one or other of the parties, that question is for the judge to 
decide. (8) Ordinarily, he declares to the jury what the law 
is upon the fact which they find, and then they compound 
their verdict of the law and fact. But if the party wishes to 
withdraw from the jury the application of the law to the fact, 
and all consideration of what the law is upon the fact, he then 
demurs in law upon the evidence. (9) 

(i) R. V. Inhabitants of Preston, fjl See (i). 

Rep. temp. Hard. aji. (6) Bull, N. P. ji6- 

laj I Leon. (j) See the judgment of 155'tc 

(3) R. V. Higgins and others, C. J. in Gibson and Jolinson v. 

I Ventr. 366. Hunter, ^ II. Bl. aoj, aoO. 

(4) Rep. temp. Hard. aji. R. (8) all.Bl. 205. 

V. Stratton and others, Howell’s Coll. (9) Ib. 

St. Tr. 21 vol. 1187. 


It 
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It is rciisonable that either party should have such a power 
of referring to the Court to decide what the inference of law is 
upon the tacts; as the jury may refuse to find a special verdict, 
in which case the facts would not appear on the record. On 
the other hand, as it is the peculiar province of the jury, to 
ascertain the truth of facts and the credibility of witnesses, the 
party ought not to be allowed, by a demurrer to evidence, or 
any other means, to refer the trial of such questions to an¬ 
other tribunal. A demurrer must therefore admit the truth 
of all facts, which the jury might find in favour of the other 
party upon the evidence laid before them, whatever the na¬ 
ture of that evidence may be, whetljer of record, or in 
writing (I), or by parol. (2) According to Alleyn’s report of 
the case of Wright v. Pindar, it was resolved, “ that he that 
demurs upon the evidence ought to confess the whole matter 
of fact to be true, and not refer that to the judgment of the 
Court; and if the matter of fact is uncertainly alleged, or 
it is doubtful whether it be true or no, because offered 
to be proved only by presumptions or probabilities, and the 
other party demurs thereupon, he that alleges this matter 
cannot join in demurrer with him, but ought to pray the 
judgment of the Court, that he may not be admitted to his 
demurrer, unless he will confess the matter of the fact to be 
true.” And now it is an established rule, that in a de¬ 
murrer to circumstantial evidence the party offering the 
evidence is not obliged to join in demurrer, unless the party 
demurring will distinctly admit upon the record every fact and 
every conclusion, which the proposed evidence conduces to 
\ prove. (3) • 


If in an information, or any other suit, evidence be given* 
for the king, and the defendant offers to demur upon it, 
the king’s counsel cannot be compelled to join in demurrer, 
but in such case the Court ought to direct the jury to find 
the special matter; and upon that they shall adjudge the 
law. (4) 


When all matters of fact are admitted, the case is ripe 
for judggient in matter of law upon the evidence and mav 

, \ • ' 
(i) Baker s case, 5 Co. Rep. 104. (3) Gibson and Johnson v. Hunter, 

ti) Wright V. Pindar, Alleyn, 18. a H. Bl. 187. 

(4) 5 Co. Rep. 104, V 




then 
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then be properly withdrawn from the jury; and being 
entered on record, it will remain for the decision of the 
judges, (i) 

The whole proceeding upon a demurrer to evidence is 
under the control and direction of the Judge at nisi prius, 
or of the Court on a trial at bar. The Court, said Mr. J. 
Doddridge in the case of Worsley v. FiU8ker(2), may deny 
and hinder a party from demurring, by over-ruling the matter 
in demurrer, if it seem to them to be clear in law. And in 
that case the Court did over-rule the demurrer, and left the 
case to the jury. ^ 

(i) 2 H.B 1 . 208. (2) 2 Roll. Rep. 1x9. Bull. N. P. 314. 


KJND Of PART I. 
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PART THE SECOND. 

ON WRITTEN EVIDENCE. 


preceding chapters having treated of the competency 
of witnesses and of parol or unwritten evidence, it is 
now proposed to enquire into the several kinds of written 
evidence. 

Writings are either public or private. Some public 
writings are of record; others, not of record. And public 
writings, not of record, may be distinguished into such as 
are of a judicial character, and such as are of a public na¬ 
ture, but not judicial, la this order it is propos^ to treat 
of the several kinds of written evidence; and to consider, 
first, in what cases they are admissible; and, secondly, if 
admitted, how they ought to be proved. 


CHAP. I. 

Of Acts qf 

J^ECORDS are the memorials of the legislature, and of 
the King’s courts of justice; and they are considered 
of such authority, th&t no evidence is allowed to contradict 
them, (i) Thus, vf a verdict, finding several issues, were 
to be produced in evidence, tlie opposite party would not 
be allowed to shew, that no evidence was offered on one of 
the issues, and that the finding of the jury was indorsed on 
the postea by mistake. (2) An officer, who has the care 
and custody of reeprds, may be examined as to their con¬ 
dition, though he cannot be examined as to their matter or 
contents. (j) 

(1) Co.*l>it. a6p.a.Lm>h. fal R^v, Jacksoa, 1 East, J55- 
Just.B. I. c. 13. p. 71. Gilb. Ey- 5 * \3) Leighton v. Leightont i Str. 

Bull. N. P. aai. aio. 


A rceord, 
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A record, then, is conclusive proof, that the decision or 
judgment of the Court was, as is there stated: and evidence 
to contradict it will not be admitted. But it will not be con¬ 
clusive as to the truth of allegations, which were not material 
nor traversable. (i) Thus, for example, a party will not be 
estopped from averring in an action of debt on a bond, that 
the bond was made at A, though in a former action upon 
the same bond, he averred it to have been made at B. (2) 
80, in the case of a conviction for felony, 8tc., where the 
jury have given a general verdict, the record will not be con¬ 
clusive, that the offence was committed on the day mentioned 
in the indictment, for the time is not of the substance of the 
charge; and, therefore, the party interested to dispute tlu' 
forfeiture, (which, in the case of real property, relates to the 
time of the offence,) may falsify the record, and shew that the 
offence was committed on another day. (3) But if the jury 
find specially the precise day, all parties are concluded. {4) 

The first sort of records to be considered arc acts of j)ar- 
4 iatncnt; and these, says Ch. B. Gilbert, are the highest and 
most absolute proof. Acts of parliament relate cither to tlie 
kingdom at large, when they are called general acts; or only 
to particular classes of men, or to certain individuals, in 
which case they are called private acts. Laws Avhich concern 
the king, or all lords of manors, or all officers in general, or 
all spiritual persons, or all traders, &c. are public laws. But 
such as relate to the nobility only, or to spiritual lords, or to 
particular officers or particular trades, are private acts. (5) 
This distinction between public and private acts is not applied, 
in collections of the English statutes at large, to any statutes 
•previous to those of Richard the Tliird. From that period 
the distinction commences in the several tables prefixed to the 
respective collections. (6) 

The general rule is, that public acts of parliament are to 
be taken notice of judicially by courts of law, without being 

(i) Co. Lit. 35a. b. (4) Gilb. Ev, 430. 

(4) Com. Dig. tit. Estoppel, E. 6. ' j J Gilb.Ev. 39, 40. 

(3) Ives's case, 3 Inst. 430. Gilb. 6) See preface to new edit, of 
Ev. 430. Statutes at large. 

formally 
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formally set forth; but particular or private acts are not re¬ 
garded by the judges, unless formally shewn and pleaded, (i) 
In some cases, however, the necessity of pleading a private 
act has been dispensed with; as, where there is a special 
clause, enabling the defendant, in answer to any action for 
matters done under the act, to plead the general issue; or, 
where the private act has been recognised by some public act 
of the legislature. Thus, the statute 23 H. 6 . c. 9., relative 
to sheriffs’ bonds, (even supposing it in its original consti¬ 
tution to be a private act, as relating only to officers of a 
certain description, which however according to the best 
authorities it is not,) must now be taken notice of judicially, 
because the statute 4 & 5 Ann. c. 16. s. 20. enables the sheriff* 
to assign the bond, and thus makes it a general law. (2) 

The preamble of an act of parliament, reciting that certain 
outrages had been committed in particular parts of the king- ^ 
dom, has been adjudged by the Court of King’s Bench in a' 
late case (3) to be admissible in evidence, for the purpose of 
proving an introductory averment in an information for a 
libel, that outrages of that description had existed. Public 
acts of parliament, it was said, are binding upon every sub¬ 
ject ; the Judges are bound to take judicial notice of their 
contents; every subject is, in judgment of law, privy to the 
making of them, and supposed to know them; the passing 
of an act of parliament is a public proceeding in all its stages, 
and when the act is passed, it is, in the contemplation of law, 
the act of the whole body of the kingdom. The Court of 
King’s Bench, for these reasons, were of opinion that the 
preamble in question had been properly admitted in evidence. 

• 

In many cases a defendant will be precluded, by the nature 
of the pleadings, from taking advantage of a public act of, 
parliament. Thus, in an action of debt upon a bond, the. 
defendant cannot, under the plea of non est factum, avail' 
himself of the statute 13 Eliz. c. 8. s. 4. (4), which makes usu¬ 
rious contracts utterly void. But if he pleads that the bond 

(I) BuIl.'N. P. »sa. (3) R. V, Sutton, HH, Term. 1816. 

( %) Sixby V. Kirkui, Bull. N, P. 4 Maule & Selw. 53a., 

Samuel V. Evans, a T. R. 575. (4) See also 12 Ann. St. 1. c. 16. 


oqo 
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was void on account of usury, he may insist upon the statute* 
though he has not formally recited it. (i) In an action of 
assumpsit, indeed, where the defendant may give in evidence 
any thing that discharges the debt, or proves nothing due, he 
may shew under the general issue, that the contract was usu¬ 
rious (2), or founded oft an illegal consideration which makes 
rhe contract void. (3) 

If an action or information be brought upon a penal statute, 
and there is another statute which exempts or discharges the 
defendant from the penalty, this latter act (as some books 
lay down the rule) cannot be given in evidence under the ge¬ 
neral issue, but ought to be pleaded; tor the general issue is 
but a denial of the plaintiff’s declaration, and the plaintiff, it 
is said, has proved him guilty, when he has proved him within 
the law upon which he founds his declaration, (4) It is, in¬ 
deed, enacted by statute 21 Jac. i. c. 4* s, 4., that in actions 
on penal statutes it shall be lawhil for the defendant to plead 
not guilty, or that ho owes nothing, and to give in evidence 
such special matter, which, if pleaded, would have discharged 
the defendant at law; but this statute has been generally con¬ 
sidered to attach only on antecedent penal laws, and not to 
extend to those subsequently enacted* (5) However, it should 
seem, according to the modern practice, the defendant may 
plead nil deheU and give in evidence the statute; which would 
shew, that he does not owe the penalty. Thus, on a prosecu¬ 
tion for exermsing a trade contrary to the provisions of a sta¬ 
tute, the defendant may shew, under the general issue, that he 
is exempted from penalties by a subsequent statute (6); and 
on the trial of an indictment against a parish for nut re¬ 
pairing a highway, the defendants may on the general issue 
give in evidence an act of parliament, which exempts them from 
the repair, and transfers it to ccunmissioners. (7) And if the 

(I) CJonj* pig- th* Ph? 4 ®rt » W. Hicks’s ib. by Lord »d[an8fjeld 
»3- in 4 Burr. *467. Dull. N. P. 196. 

Ld. Bernard v. Saul, 1 Str. French q. t. v. Coxon, a 8tr. 1081.; 
49I. Bdl. N.?. iji. 8. C. S. e. moft fully itsted in a Selw- 

(3) Adm. per Cur. in Hussey v. N. P. 56a. n. (117.) 

Jareh* < Hay* (6) R. v. Pemberton* s Blac* Rep- 

(4) a Roll. 40*684. pi. 13. Bull. a30t 

N, P. asy. (7) R. v. Ii%kiUnt» of St. Geor;ge, 

(j) GauPi case, 1 Salk. 37a. 3 Campb. aaa. 


same 
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same act, which imposes the penalty, contains also the proviso 
of exemption, it is quite clear that this proviso may be shewn 
under the general issue, (i) 

(i) Sutton V. Bishop, 4 Burr. 2284. Sibly v. Cuming, 4 Burr. 2469. Hull. 
N P. 235 


CHAP. II. 

Of Verdicts and Judgments of Courts of Record. 

9 

JN treating of judicial proceedings, and inquiring in what 
cases they are admissil^le in evidence, it is proposed to con¬ 
sider, first, the verdicts and judgments of courts of record; 
secondly, the judgments of courts of exclusive jurisdiction; 
and, thirdly, certain other proceedings of an inferior kind. 

The admissibility of verdicts and judgments of courts of re¬ 
cord is the subject of the present chapter, in which will be 
considered, first, their admissibility, with reference to the par¬ 
ties in the suit; secondly, their admissibility, with reference to 
the subject-matter of the suit; thirdly, the admissibility, in 
civil cases, of verdicts which have been given in criminal pro¬ 
secutions. 


Sect. I. 

Of Vet'dicts and Jud^nents, mth reference to the 'parties in the 

Suit. 

It is a general principle, that a transaction between two 
parties in judicial proceedings ought not to be binding upon 
:i third; for it would be unjust to bind any person, who could 
not be admitted to make a defence, or to examine witnesses, 
or to appeal from a judgment which he might think erroneous. 
Hence the depositions of witnesses in another cause in proof 
of a fact, the’verdict of a jury finding a fact, or the judgment 
of tlie court on fac|8 found, although evidence against the 
parties and all claiming under them, are not in general to bo 

R n.sed 
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used to the prejudice of strangers, (i) To this general 
rule there arc some exceptions, founded upon particular 
reasons, which will be stated in the course of the present 
chapter. 

But although justice requires that third persons, who 
had no opportunity of examining witnesses in a suit, or of 
making a defence, should not be prejudiced by the verdict or 
judgment, it is on the other hand equally just, that the parties 
to the suit should bo subject to a different rule. “ Prom 
the variety of cases,” said Ch. J. De Grey, in delivering his 
celebrated judgment in the case of the Duchess of Kingston, 
“ relative to judgments being given in evidence in civil suits, 
it seems to follow as generally true, that the judgment of a 
court of concurrent jurisdiction, directly upon the point, is, as 
a plea, a bar, or, as evidence, conclusive between the same 
parties, upon the same matter directly in question in another 
court.” (I) Here Ch. J. De Grey was about to consider the 
‘ffect of judgments pronounced in other courts of concurrent 
urisdiction : but the same principle and the same rule appear 
vith still greater force to apply to judgments in the same court. 

First, then, a judgment directly upon the point, is, as a plea, 

* a bar between the same parties. A party may be estopped by 
a verdict on record: as, in an action of trespass, if the defen¬ 
dant prescribes for common, and the plaintiff traverses the 
prescription, the defendant may say, that in a former action by 
the plaintiff’ against the defendant, the same prescription was 
found against the plaintiff*. (2) ^ 

Upon the same principle, it is presumed, a judgment will 
be, as evidence, conclusive between the same parlies, in those 
cases where it can be given in evidence witliout being spc'cially 
pleaded. The rule has been expressly so declared with rc- 

(i) Judgment of De Grey C. J. in was a good estoppel as against a co- 
Duchess of Kingston’s case, n State plaintiff, a stranger to the former 
Tr. a6i. action; and the Court gave judg- 

(a) Com. Dig. tit. Estoppel,(A. I.) ment on another .point. On this 
p. 73. citing I Show. a8. The case subject, see the judgm?nt in the case 
is Incledon and another v. Burgess, of Outram v. Morewood, 3 East, 
The doubt there was, whether this 354,355. 

14 
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fereiice to the judgments of courts of concurrent jurisdiction (i), 
and it seems to be equally applicable in principle to a former 
judgment of the same court, i. Thus, in an action of assump¬ 
sit, the defendant may eitWr plead a judgment recovered, or 
give it in evidence under the general issue (2); and it is dif¬ 
ficult to assign a reason, why the judgment should not have 
the same conclusive operation, if .given in evidence without 
pleading, as it would be admitted to have, if pleaded in bar. 

2. In an action of trespass for mesne profits, the judgment in 
ejectment is conclusive against the defendant on the right of 
possession at the time of the demise laid in the declaration. (3) 

3. A judgment of the quarter sessions, discharging an order of 

removal on an appeal, is conclusive evidence between the re¬ 
spondent and appellant parishes, that at the time of the first 
order of removal the settlement of the pauper was not with 
the appellants. 4. So, a record of conviction on an indict¬ 
ment against a parish for not repairing a road will be conclu¬ 
sive evidence, on a plea of not guilty to a second indictment, 
of the liability of that parish to repair. (4) If the parish 
can shew fraud, it will vitiate this or any other judgment; but 
unexplained, it will be conclusive evidence. ^ 5. So, if the 

defendant in an action of trespass plead his soil and freehold, 

(l) See aate, p. *42. landlord, whose tenant is in posses- 

(a) By Lord Mansfield in Bird v. sion, unless the landlord had notice 

Randall, 3 Burr. 1353. of the ejectment, so as to be able to 

(3) AsUn V. Parkin, a Burr. 666. come in and defend. Hunter v.Britts, 

Judgment in ejectment against the 3Canipb.4^T. 
casual ejector is not evidence in an (4) R. v. St. Pancras, Peake N. P. 
action for mesne profits against the C. 219. 


* Fraud, as it has been observed (<j), is Qiily put for an example. If the* 
parish consists of several districts, which have immeraorially repaired the re¬ 
spective highways lying within them, and if the districts, in which the road 
indicted is not situate, can shew that they had no notice of the former in¬ 
dictment, (the defence having been made and conducted entirely by the 
district within which the road lies,) the Court will consider the indictment 
as being substantially against that district, and give the other districts leave 
to plead the prescription to a subsequent indictment for not repairing the 
highways in the parish. R. v. Townsend, % Doug. 421. R. v. Eardisland, 
a Campb, 494, 


(a) aSaund. 159. note by the editor. 
B 2 
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and give in evidence a verdict on the same plea in a former 
action between the same parties, this probably would be con¬ 
clusive, that the right to the soil and freehold was at the time 
as found. 1^ indeed, the defendant in the former action had 
pleaded not guilty together with the plea of liberum tene- 
mentum, and a general verdict had been found, and this 
sliould aflerwards be given in evidence, (as in the case sup¬ 
posed,) such a general verdict would not be conclusive evi¬ 
dence of the right, as if there had been a verdict on the plea 
of liberum tenementum, though it would be material evidence; 
and the defendant would be admitted to prove, that on the 
former occasion no evidence was offered except on the general 
issue, (i) But if this general verdict were pleaded by way of 
estoppel, it would estop the plaintiff. (2) 

In the case of Moses v. Macfcrlan (3), indeed, the Court 
of King’s Bench held, that the plaintiff might recover back 
money, which he had paid under a judgment obtained against 
him by the defendant in an action in a court of conscience, 
which action the defendant brought against him as indorser of 
a bill of exchange, in breach of a written agreement. They 
admitted it, however, to be a clear principle, that the merits 
of a judgment can never be overruled by an original suit 
cither at law or in equity; and that the judgment is conclu¬ 
sive, as to the subject-matter, until it is set aside or reversed. 
The ground of the decision in that case was, that the breach 
of the .agreement was no defence to the action in the court of 
conscience, being a collateral matter not within their cogni¬ 
zance. But this has been since questioned (4); and it has 
been thought, that the breach of the agreement went to the 
.essence of the debt demanded, and was necessarily as much a 
defence in that court, as it would have been in the Court of 
King’s Bench. The case of Moses v. Macferlan, therefore, 
does not in any manner infringe, but rather confirms the 
general rule, that the merits of a question, which has been 
directly determined by a court of competent jurisdiction, 
cannot be tried over again, between the same parties in any 
shape whatsoever. 

(i) See 3 East,364* 365. 6T.R. (4) By Eyre C.J. Pliilips v 

609. Hunter, % H. Bl. 4x4. And see Mar- 

(a) 3 East, 365. riott V. Hampton, 7 T.R. 269. Brown 

(3) a Burr, X006. 1009. v.M'Kinnally, i £sp.K.P.C- 479. 

The 
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The authority of a former adjudication of the right pre¬ 
vails between the same parties, that is, between the ssune 
persons suing or sued in the same quality or character. A 
woman is not estopped after coverture, by an admission upon 
record by her husband and herself during coverture, (i) 
}5o, an heir who claims as heir of his father, shall not be 
estopped by an estoppel upon him as heir to his mother. (2) 
So, a party suing as executor in an action of debt upon a 
bond will not be estopped by having been barred in an action 
upon the same bond, when he sued as ‘administrator; but he 
may shew that the letters of administration have been since 
repealed. (3) So, an acquittal of a person as accessory 
cannot be pleaded by him in bar, on a charge against him as 
principal; for the quality and nature of the olfences are quite 
diftcrent. (4) 

Estoppels by verdict, admissions on record, &c. bind 
privies in blood, (as the heir,) privies in estate, (as feoffee, 
lessee, &c.) and privies in law, (as lord by escheat, tenant by 
curtesy, tenant in dower, the incumbent of a benefice, and 
others who come in by act of law in the post ); in the same 
manner, persons standing in cither of these relations will be 
bound equally with the parties themselves by a judgment in 
a former action for thcTsame matter, if pleaded in bar. (5) 

A verdict or judgment in a former action, upon the same 
matter directly in question, is evidence for or against privies 
in blood, privies in estate, and privies in law, as well 
as for or against the parties to the suit. Thus, if an ancestor 
has obtained a verdict, the heir may give it in evidence as 
privy to it. (6) So, if several estates in remainder be limited 
in a deed, and one of the parties in remainder obtain a ver> 
diet in an action brought against him for part of the land, 
that verdict may be given in evidence by another person in 
remainder, in an action brought against him for the same 

(i) Com. Dig. tit. Estoppel, (C). Estoppel, (B). Outram v. More- 

(*) ^ wood, 3 East, 346. Lady Dartmouth 

(3) RobiiyoiTs case, 3 Rep. 3a. b. v. Roberts, 16 East, 334. 

(4) aHaLP.C. a44. Post.Disc. (6) Per Cur. in Lock v. Nor- 

361- bonne, 3 Mod. Rep. 14a. 

(3) Co, Lit. 35 a. a. Com. Dig. tit. 

11 3 land. 
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land, although he does not claim any estate under the first 
rcmainder-nian; because they all claim under the same 
deed. (i) So, a verdict for or against a lessee is evidence for 
“^or against the reversioner. (2) A verdict on a question of 
tithes, between a vicar and an occupier of land in the parish, 
is evidence between him and another occupier, the vicar in 
both suits claiming the same general right to tithes. (3) And a 
decree in the Court of Exchequer in a cause between the vicar 
on one side and the impropriator on the other, (establishing 
the vicar’s title to small tithes undet an ancient endowment 
.igainst the defendant, who insisted that he was only entitled 
to an annual payment in lieu of tithes,) is evidence in suits 
between succeeding vicars and patrons; but not conclusive 
evidence, as it would be, if the ordinary had been a party to 
the first suit. (4) 80, a judgment for or against the school¬ 

master of a hospital, concerning the rights of his ofTicc, has 
been admitted to be evidence for or against his successor. (5) 
And so, where, on an information in the nature of a quo war¬ 
ranto against the defendant, for acting us bailiff of a corpora¬ 
tion, the defendant pleaded that he had been duly elected 
under a nomination by two persons, who were bailiffs of the 
corporation, and the point in issue was, whether they were 
bailiffs at the time of the election, the record of a judgment 
of ouster in a quo warranto against them, was adjudged to be 
good evidence against the defendant, who claimed under 
them.* (6) Tliese cases fully establish the rule above laid 

down. 


( 1 ) Pyke V. Crouch, i Ld. Ray. 
^o. Corn. Dig. lit. Evidence, 
« (A. 5.). Bull. N. P. 131. 

(a) Per Cur. in Rusbworth v. 
Countess of Pembroke and Currier, 
Hardr. 47a. Com. Dig. ib. Bull. 
N. P. a3a. Gilb. Ev. 33, 36. Bp. 
of Lincoln v. Sir W. Ellis, a Gwill. 
63 a. 

(3) Travis v. Chaloner, 3 Gwill. 
1837. And see Ashby v. Power, 


3 Gwill.,’139, Benson v. Olive, 
a Gwill. 701. 

(4) Carry. Heaton, 3 Gwill. lafii. 

(y) Lord Brounker v. Sir R. At- 
kins. Skin. 15. 

(6) R. V. Hebden, Andr. 388.; 
iiStr. 1109.S.C. Bull. N.P. 231. 
S. C.; a Selw. N. P. 1047., cited 
from MS. R. v. Grimes, 5 Burr- 
a6oi. S. P. 


4 

* Judgment of ouster has been considered in the nature of a judgment in 
7 'em. In the case of the King v. the Mayor of York, 5 T. R. 7*., where the 


cases 
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down} that a verdict or judgment directly upon the point 
is good evidence} not only for or against the parties to the 
suit, but also for or against any persons standing in the rela¬ 
tion before mentioned} of privies in blood, privies in estate, or 
privies in law. 

The general rule is, that a verdict cannot be evidence for Not evi- 
• d^ncc 

either party in an action against one who was a stranger to against a 

the former proceeding, who had no opportunity to examine stranger, 
witnesses, or to defend himself, or to appeal against the judg¬ 
ment. Thus a verdict in an action between A and B is not 
evidence against a third person C, who vvas neither party nor 
privy to the first suit. The case of Green v. the New River 
Company (i), where Lord Kenyon said, that a verdict, ob¬ 
tained in an action against a person for the negligence of his 
servant, is evidence in a subsequent action by the master 
against the servant, as to the quantum of damages, is not an 
exception to the general rule. Such a verdict would not be 
evidence of the fact of the injury, but admissible only as 
evidence of special damages, to shew the amount ol' what the 
master was by process of law compelled to pay in the action 
brought against hiiiiself. 

It is not easy to reconcile with this general rule the case of 
Kinnersley v. Orpe (2), where a verdict for the plaintiff in an 
action for a trespass committed in the plaintiff’s fishery, 
against one who justified as servant, was allowed to be evidence 
against another defendant in a subsequent action for a pe¬ 
nalty incurred by destroying fish in the same fishery. At the 
trial of the cause this was admitted after argument to be 

(i) 4 T. R, J9Q. And see z (a) a Doug. 517. The Court of 
East, 459. K. B. thought the evidence admissi¬ 

ble, but not conclusive. 


cases of R. v. Hebden and R, v. Grimes were cited in argument, in order to 
shew that such a judgment cannot be conclusive against third persons, Lord 
Kenyon is reported to have said, “ If you derive title to a corporate 
office through A, and the prosecutor shew a judgment of ouster against 
A, it is conclusive against you, unless you can impeach the judgment as ob¬ 
tained by fraud.” 

R 4 
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conclusive evidence of the plaintifF^s right of fishery; as it 
appeared, that the defendant in the second suit acted by the 
command of the same person, under whom the defendant in 
the first action had justified, and who was considered by the 
Judge to be the true party in both causes. “ It is extraor¬ 
dinary,” said Lord Ellenborough (i), commenting on this 
case, “ that it should ever have been for a moment supposed, 
that there could be an estoppel in such a case. It was not 
pleaded as such; neither were the parties in the second suit 
the same as those in the first. The doubt seems rather to be, 
whether the former record in the action of trespass was at 
all admissible in evidpnee upon the subsequent action against 
the defendant, who was not a party to the former action, 
rather than as to any conclusive effect which it could have 
had.” 

Another case, which does not come strictly within the ge¬ 
neral rule, is where a record of conviction for felony is ad¬ 
missible in evidence against an accessory, to shew that the 
felony has been committed. “ The only questions,” says 
Mr. Justice Foster (2), “ in which the accessory can have 
any concern in common with the principal, are, first, whether 
the felony was committed, and, secondly, whether it was 
committed by die principal. These facts the conviction of 
the principal hath esttiblished with certainty, at least suflicient 
to put the accessory to his answer. The rule is founded on a 
legal presumption, that every thing in the former proceeding 
was rightly and properly transacted. Another weighty reason 
is, that the witnesses against the principr.! may be dead, or 
not to be found, when the accessory is brought upon his trial, 
especially after a long interval between the trials.” Mr. 
Justice Foster admits, that the recoi-d of conviction is not 
conclusive evidence against the accessory, because it is as to 
him, res inter alios acta. « If therefore, it shall come out in 
evidence upon the trial of the accessory, as it sometimes hath, 
and frequently may, that the offence, of which the principal 

(r) In Outram v. Morewood, win, 3Campb. *65. R. v. Smith, 

3 East, 366. I Leach, Cr. C. 288. 

(2) Post. Disc. iii. c. 2. s. 2. p. 

364,365. 367* And see R. v. fiald- 


was 
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was convicted, did not amount to felony in him, or not to 
that species of felony with which he was charged, the ac- • 

cessory may avail of himself of this, and ought to be ac¬ 
quitted. And if it shall manifestly appear in the course of 
die accessory’s trial, that in point of fact the principal was 
innocent, common justice requires that the accessory should 
be acquitted.” Mr. Justice Foster then puts the following 
case: “ A is convicted upon circumstantial evidence, strong 
as that sort of evidence can be, of the murder of B; C is 
afterwards indicted as accessory to this murder; and it comes 
out upon the trial by incontestible evidence, that B is still 
living, (Lord Hale somewhere mentions^a case of this kind,} 
is C to be convicted or acquitted ? The case is too plain to ad¬ 
mit of a doubt. Or suppose B to have been in llict mur¬ 
dered, and that it should come out in evitlence, to the satis¬ 
faction of the Court and Jury, that the witnesses against A 
were mistaken in his person, (a case of this kind I have 
known,) that A was not nor could possibly have been present 
at the murder. It must be admitted,” continues Mr. Justice 
Foster, “ that mere alibi evidence lies under a great and ge¬ 
neral prejudice, and ought to be heard with uncommon cau¬ 
tion : but if it appears to be founded in truth, it is the best • 
negative evidence that can be offered; it is really positive 
evidence, which in the nature of things necessarily implies a 
negative; and in many cases it is the only evidence, which an 
innocent man can offer. What in the case above put are a 
court and jury to do ? If they are satisfied upon this evidence 
that A was innocent, natural justice and common sense will 
suggest, what is to \j,e done in the case of C.” 

Farther, it is laid down as a general rule, that a verdict is' Kor, fo. a 
evidence only between the same parties, or between such as stranger, 
claim under the same parties; and that a stranger cannot 
give a verdict in evidence against one, who was party to the 
former suit. Thus, it was resolved by Ch. J. Holt and the 
other Judges of the Court on a trial at bar, that no record 
of conviction or verdict can be given in evidence, but such 
whereof thq benefit may be mutual, that is, such as might 
have been given in evidence either by tlie plaintiff or the de¬ 
fendant. 
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fendant. (i) And Ch. B. Gilbert lays it down (2), “ that no 
body can take benefit by a verdict, who had not been preju- 
judiced by it, had it gone contrary.” The same rule applies 
to depositions as well as to verdicts. Thus, if A prefers his 
bill against B, and B exhibits his bill against A and C in rela¬ 
tion to the same matter, and. a trial at law is directed, C 
cannot give in evidence the depositions in the cause between 
A and B, but the trial must be entirely as of a new cause. (3) 

A judgment in rem in the Exchequer is conclusive as to 
all the world. (4) A judgment by the court of quarter ses¬ 
sions discharging an. order of removal, (not for defect of 
form, but upon the merits,) is conclusive as between the con¬ 
tending parishes, that the settlement of the pauper was not in 
the appellant parish at the time of the removal (5); but 
it is binding only on these parishes, not on a third parish. 
An order of removal executed, and not appealed against, is 
conclusive of the pauper’s settlement at tlie time of the order, 
even as between third parishes, who were not parties to that 
order. (6) And a judgment by the quarter sessions confirm¬ 
ing an order of removal is conclusive upon the apj^ellant 
parish as to all the world, and may be given in evidence 
against them by a third parish on any subsequent appeal. (7) 
Here it may be observed, the jjarty, against whom the judg¬ 
ment was pronounced, had an opportunity of discharging 
themselves by proving the liability on a third parish; and 
this not having been done, and the court of quarter sessions 
having confirmed the order of removal, the last settlement is 
adjudged to be in the appellant parish; a’^d this point being 
once determined, the judgment must be final, that there may 
‘be some end to litigation. (8) So a conviction on an indict- 

(i^ R. V. Warden of the Fleet, (4) See infra, c. s. 3. And 
Rep. temp. Holt, 134. Bull. N. P. see R. v. Hebden, ante, p. 246. 

233- S. P. (5) R. V. Sarratt, Kurr.S. C. 73. 

(») Gilb. Ev. a8. Bull. N. P. Harrow v. Rislip, Salk. 514. 

231. The same principle is adopted (6). R. v. Kennelworth, x T. R. 
by Eyre C. J. in his judgment in Uic 598. R. v. Corsham, ii East, 388. 
Duchess of Kingston’s case, ii St. (7) Admitted, R.r. Rislip, aBott, 
Tr. a6i. 700. R. v. Bentley, • a Bott, 704. 

(3) Rushworth v. Countess of R. v. Sarpat, 2 Bott, 70a. 

Pembroke and Currier, Hardr. 47*. (8) By Holt C. J. in R.v. Ris¬ 

lip, % Salk. 324. 2 Bott, 705. 
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ment against a parish for not repairing a road, will not only 
be conclusive evidence against that parish on a second indict- * 
ment, but it seems also to have been considered as conclusive 
in favour of a third parish (i); at least, it is strong evidence. 
Criminal proceedings, on which a person has been attainted, 
are between the king and the party only, but they are evi¬ 
dence, as was before mentioned, to prove the attainder be¬ 
tween all parties, and on all .occasions. A conviction and 
judgment prove the incompetency of a witness; the reversal 
of the judgment on writ of error re^ores his competency. (2) 

It is more difficult to explain the two following nisi prius 
cases, which appear not to be consistent with the general 
rule. The first is the case of Whateley v. Menheim and 
Levy. (3) That was an action of assumpsit for goods sold 
and delivered against two defendants, (one of whom suffered 
judgment by default, and the other defended,) and the ques¬ 
tion at the trial was, whether the defendants were partners 
at the time, when the goods had been delivered. To prove 
the partnership, a verdict on an issue, directed by the Court 
of HKchequer to try that fact, was offered in evidence, and 
objected to by the counsel on the other side, on the ground 
that the plaintifT was not a party to the suit in the Exche¬ 
quer, so that the verdict there given was res inter alios acta. 
But Lord Kenyon ruled “ that the verdict was conclusive 
evidence of a subsisting partnership, and that it could not 
properly be deemed res inter alios acta, as both the defend¬ 
ants had been the parties on record in that suit, and it was 
open to either of lliem by any Evidence to rebut the idea of 
a partnership.” The other case is that of Tyley v. Cow¬ 
ling (4), where it is said to have been ruled by Lord Ch. J. 
Holt, ** that a verdict with the evidence given in an action 
brought by the carrier for goods delivered to him to be 
carried, shall be given in evidence in an action brought by 
the owner against the carrier for the same goods; for it is a 

(1) R, V. St.Pancra3, Peake N.P. field v. Bencroft, Bull. N. P. 40. % 

C 219. ^ New Rep. 371. Sangster v. Mazar* 

(2) ante, p. 29. Lord Lo* redo, l Starkie, x6l. 

vat’s case. (4) Bull. N.P. 243* cited Com. 

(3) Whateley v. Menheim and Dig. tit. Evidence, (A. 5.) p. 86. 
Levy, 2 Esp. N. P. C. 608. See Low- i Ld. Ray. 744. 

Strong 
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strong prooi against him, that he had the plaintiffs goods; 
and in case the witness be dead, or cannot be found, is the 
best evidence that can be had, for it amounts to a confession 
in a court of record.” 

Tlie reason why a verdict is not evidence against a person, 
who was neither a party to the former suit, nor claims under 
one of the parties, is because he had no opportunity of 
calling witnesses, or cross-examining those on the other side, 
nor of appealing against the judgment. And the reason, 
why the verdict would not be evidence for u stranger, even 
against a party who w,as engaged in the former suit, seems to 
be, because, if he had been party to that suit instead of the 
person who gained the verdict, the result might have been 
different; for as the parties would in that case have been 
constituted differently, the evidence might have varied; part 
of the evidence might then have appeared inadmissible, or of 
a doubtful character, or perhaps other evidence might have 
been produced by the party who lost the verdict. Under such 
circumstances to admit a verdict as evidence, would be giving 
a party indirectly the benefit of testimony, which he ifight 
be precluded from availing himself of directly in his own suit. 
But this reason, it is evident, only applies, where the verdict 
is offered in evidence by a third person, against tlie party who 
failed in the former action, apd not where it is produced against 
the party who succeeded. It does not therefore apply to the 
case, above-mentioned, of Tyley v. Cowling. 

^-^here are several exceptions to tlie gmeral rule, which 
requires, that verdicts or judgments should be admitted in 
evidence only between the original parties to the suit, or their 
privies. On a question of custom, or toll, a verdict is evi¬ 
dence, although between other parties(i); for the custom or 
toll is lex loci, and it is as reasonable to give in evidence a 
verdict between other parties, as to prove a payment of the 
duty by strangers. So on a question of customary right of 
common (2), or a public right of way {3), or on the liability to 

• i 

(i) City of London v. Clarke, (a) i East, jjjy. yT. R.413. n. 
Carth. 181. Bull. N. P. *33. (3) Reed v. Jackaon, x East, 335. 


repair 
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repair a highway (i), or on manorial or other customs (2), or 
on the public right of election to a parochial office (3), a ver¬ 
dict in a former action between any other persons is admissible 
in evidence. The common reputation of the place would be 
evidence of the right; a fortiori, the finding of twelve men 
upon their oaths is evidence. (4) On such questions, there¬ 
fore, a verdict in an action between A and B is evidence of 
the point there directly determined, in an action between C 
and D, where the same point comes in issue ; but it is clearly 
not conclusive. (5) And it seems not to be conclusive evidence 
for or against A or B, in an action between cither of them 
and a third person C (6); it could not l^e pleaded, in such a 
case, by way of estoppel. Another exception to the general 
rule, says Mr. Justice Buller, is in a question of pedigree, 
where a special verdict between other parties, finding a pedi¬ 
gree, would be evidence to prove a descent. (7) “ Of this 

opinion," he adds, “ was Mr. Justice Wright, in the Diike 
of Athol’s case, which opinion is generally approved, though 
the determination of the rest of the Court was contrary.” The 
other Judges considered the special verdict “ inadmissible, as 
res inter alios acta, and, for any thing they knew to the con¬ 
trary, the same evidence, that was laid before the former jury, 
might have been then produced.” (8) 


Sect. II. 

Of Judgments, with reference to the SuhjecUmatter of the Suit. 

The judgment of a court of concurrent jurisdiction di-- 
rectly upon the point is, as a plea, a bar, or, as evidence^' 
conclusive, upon the same matter directly in question in ari- 


(I) R. V. St. Pancras, Peake N. 
P. C. *19, 

(a) By Holt C. J., Carth. i8i. 
Case of the Manchester Mills, cited 
in Con V. Birkbeck, i Doug. n. 
(» 3 ) 

(3) Ber^y’v. Banner, Peake N. 
P.C. 156. 

( 4) By Lawrence J., 1 East, 33 7. 


Gilb. Ev. 31. See Freeman v. Phil- 
lipps, supra, p. 194. - 

(5) Biddulph V. Ather, a Wil?. 
* 3 - 

( 6 ) See the cases above cited, and 
see Mayor of Hull v. Horner, Cowp. 
III. ad fin. 

7) Bull. N. P. *33- 

8) Neal d. Duke of Athol v. 
Wilding and another, % Str. iij 1. 

other 
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otlier court.(i) And it is a bar to any other action of the 
isaine nature as the first. (2} By actions of the same nature 
is meant actions in a similar degree; not merely those, which 
have a similitude of foi’m. All personal actions are of the same 
degree; therefore each is a perpetual bar. (3) Thus, a judg¬ 
ment in an action of debt, is a bar in assumpsit on the same 
contract. (4) And a judgment in trespass, when the right of 
property is determined, wdll be a bar in trover for the same 
taking. (5) So, a verdict for the defendant in trover is a bar 
in an action for money had and received, for the money aris¬ 
ing from the sale of the same goods. ( 6 ) One great criterion 
for trying, whether t]|ie matter or cause of action be the same, 
is that the same evidence will maintain both the actions. But 
where the plaintiff failed in his first suit on account of some 
defect in pleading, or from having mistaken the form of action, 
the judgment will not be conclusive, and he may bring another 
action to try the same right. (7) 

If the plaintiff on the trial of his action attempted to 
prove a demand against the defendant, and failed in the at¬ 
tempt, he cannot set it up again in a second action. But if 
he_omitted to give any evidence of the demand on the former 
wcasion, though he had an opportunity of doing so, he is not 
precluded from doing it-afterwards. Thus, when the plaintiff 
in a former action declared on a promissory note and for good.-i 
sold, but upon executing a writ of enquiry after judgment by 
default, gave no evidence on the count for goods sold, the judg- 
ment was not a bar to his recovering for the goods in anothcr 
action. (8) So, it has been held, that an award, made on a 
reference of all matters in difference between the parties, is 
/no bar to any cause of action, which the plaintiff had against 
the defendant at the time of the reference, if it appear that 


(t) See ante, p. 342., and post, 
361. 

( 2 ) Ferrer’s casey 6 Rep. 7. ; Cro. 
El. 667, S. C. Sparry’s case, 5 Rep. 
61. Hitchin V. Campbell, 2 Black. 
827. 831. 

^3! 2 Black. 831. 

(4) Slade’s case, 4 Rep. 94. Com. 
Dig. tib Action, K. 3. 

(.{) Com. Dig. Ib. Putt v. Ros¬ 


ter, 2 Mod. 319. 3 Mod. 1. S. C. 

Sir T. Raym. 472. S. C. 2 Black. 
Rep.831. 

( 6 ) Hitchin v. Campbell, 3 Black- 
827- 

(7) Robinson’s case, 5 Rep. 33. 
6 Rep. 8. a. Com. Dig tit. Action, 
L. 4. 2 Black. 831. 

(8) Seddon v.Tutop, 6 T. R. 607. 

the 
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the subject-matter of the action was not inquired into before 
the arbitrator. (i) 

In considering the eftect of a former judgment, it is to be 
observed that the judgment, whether it be pleaded in bar, or 
given in evidence wdiere special pleading is not required, can be 
final only for its own proper pinqiose and object, with reference 
to the subject-matter of the suit, and upon the points there 
put in issue and directly determined. Therefore, in an action 
for obstructing a watercourse, where a verdict for the plaintiff 
in a former action, which had been brouglit against the de¬ 
fendant for another obstruction to the s/me watercourse, was 
offered in evidence under the general issue. Lord Mansfield 
held tliat the plaintiff had not obtained such a determination 
of his right by the former verdict, as the law considered 
conclusive. (2) And this decision has been recognized and 
confirmed in a very elaborate judgment, before referred to, 
on the nature of estoppels. (3) 

A judgment in one action of ejectment is not conclusive in 
another, in consequence of the fictitious nature of the pro-^ 
ceedings. However it is conclusive evidence of the plaintiff’s 
title against the tenant in possession, in an action for mesne 
profits; for the plaintiff, to entitle himself to recover in an 
ejectment, must shew a possessory right not barred by the 
statute of limitations. This judgment, like all others, only 
concludes the parties as to the subject-matter. It proves 
nothing beyond the time laid in the demise; because beyond 
that time the plaintsff has alleged no title, nor could be put 
to prove any. As to the length of time also, during whicl^ 
the tenant has occupied, or as to the value, the judgment 
proves nothing, for the same reason. (4) 

There is a difference, it has been said, between real actions and 
personal actions as to the conclusivencss of a judgment. “ In 

(1) Ravee v.Famcr, 4T.R. 146. (3)ByLd.EnenboroughinOutram 
Martin v. THornton, 4 Esp. N. P. C. v. Morewood, ib. 

*8o. * (4) Aslin V. Parkin, a Burr. 668. 

(») Sir F. Evelyn v. Haynes, cited See Hunter v. Britts, 3 Campb, 455- 
in Outram v. Morewood, 3 East, 365. 

And see Cross v. Salter, 3 T. R. 639. 

a per- 
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a personal action, as debt, account, &c. the bar is perpetual; 
for the plaintiff cannot have an action of a higher nature, and 
has no remedy but by error or attaint. (i) But if tlie plaintiff 
be barred in a real action by judgment on a verdict, de¬ 
murrer, confession, &c. yet he may have an action of a higher 
nature, and try the same right a^in; because it concerns 
the freehold and inheritance.” (2) ^ow, although it is true 
that the same matter may be thus tried again, yet the formei 
judgment is no less conclusive upon the immediate right then 
in demand, as far as that former judgment purports to bind, 
and against all such persons as it is competent by law to 
bind. (3) A judgment is final for its own proper purpose and 
object, and no further. A recovery in any suit upon issue 
joined on matter of title is conclusive upon the subject- 
matter. Thus, a finding upon title in tresspass not only 
operates as a bar to the future recovery of damages for » 
trespass founded upon the same injury, but operates also as 
an estoppel to any action for an injury to the same supposed 
right of possession. (3} 


Sect. III. 

Of the AdmhdUlityi in Civil Casest of Verdicts in Criminnl 

Proceedings. 

A question has frequently arisen, whether verdicts., which 
have been given in criminal proceedings, can be admitted av 
'evidence in civil cases. In the case of Hillyard and Gran¬ 
tham (4), which was an issue directed by the Court of Chan- 
''ccry to try a question of legitimacy, a sentence against the 
supposed fatlier and mother upon a proceeding against them 
in the Consistory Court of Lincoln, for living together in 
fornication, was offered in evidence to prove that they were 
not married; but the whole Court of King’s Bench were of 
opinion on a trial at bar^ that the sentence could not be 
given in evidence; ** because, first, it was a criminal matter, 

(i)lftRe«o!.Perrer’ica#e,6Rep.7. (4) Cited by Lord Hardwicke m 
(s) See the judgment in Outram Brownsord v. Jb'dwards, % Ves. 346- 
V. Morewood, 3 East, 339. and in Rep. temp. Hard. 311. 

13 ) Ib' 344 - 


and 
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and conld not be given in evidence in a civil cause; next, 
because it was res inter alios acla, and could not affect the^ 
issue: but they held, that, if it had been a sentence on th^ 
)v.>i|it of lEarriage in a question on the lawfulness of the mar¬ 
riage, it -(Aight have been given in evidence, being the 

sentence of\ court having proper jurisdiction.” 

(• 

And m the ci^ge^of Gibson v. Maccarty (i), ofl an issue to 
try the genuineness ^ some promissory notes, depositions of a « 
deceased witness having been read on the pj^t of the plaintiffi*^ 
(in which depositions the witness swore, ^lat the defendant 
had acknowledged the potes in question aim also another note,) 
it was proposed, on the part of the defendant, to shew by a 
record of conviction, that the plaintiff' had since been con¬ 
victed of forging this other note, mentioned by the deponent; 
lor such evidence, it w’as said, w'ould go to the credit of the 
deponent's evidence, as to the acknowledgment of the notes 
in question; and, secondly, because there is at all times a 
liberty given to examine into the plaintilfs character. But 
this evidence was opposed on the })art of the plaintiff, (on the 
ground, that no record of a criminal action can be given in 
evidence in a civil suit, because such a conviction miffht have 
been upon the evidence of a party interested in the civil ac¬ 
tion,) and Lord Hardwucke is reported to have said, “ that 
the general rule was as had been stated by the plaintiff's 
counsel (2), and that it had been so strictly kept, that in the 
case of Hillyards, on a cjuestion of legitimacy, the Court 
refused to admit a sentence of excommunication in the spiritual 
court for I'ornicatioi^between the father and mother of the 
party, whose legitimacy was impeached.” 

In a third case (3) to be found on this subject, upon an 
issue to try the Ifucstion of devise or no devise, a coroner's 
inquest, finding the deceased a lunatic, w'as offered in evidence 
against the plaintiff^ who claimed as executrix, for the pur¬ 
pose of shewing, that the deceased was incompetent to make 
a will; this ^evidence was objected to on the part of the 
pllaintiffj 'ai^d the court were equally divided in opinion. 

(1) Rep. temp. Hard. 311. (3) Jones v. Wliitr, Tr. nt I'nr, 

(2) Acc. by Sir J. Mansfield C J. 1 Sir. 68. As lo Inquisitions', .'Ce 
in Hathaway V. Barrow and others, post. ch..| sect. a. 

X Campb. 151. 


s 
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The Chief Justice (Parker) was of opinion that the inquest 
ought to be adniittcil, “ because it \vas for the plaintiif’s 
^^dvantage, as the personal estate woaUl be saved by the 
finding of lunacy,” and he added that in Lot d Derby’s case 
an inquest post mortem was allowed to be given v,vtdeiice 
Mr. Justice Powys agreed with the Chief Justicr . Mr. Jur- 
tir:. Eyre ^'lid, “ This is a criminal tnaltcr, and ought not to 
be given in t idence in a civil proceeding. A verdict on at* 
indictment for battery cannot be read ‘'m an action for tlie 
same batie -y. An inquest post mortem i^ in the nature of a 
civil p*- 'ceeding, lyt this is criminal; for it might induce a 
forfeiture of the g ods, if he had been found felo de se.” 
And Mr. Justice Piatt said, “ If a verdict be given in evi¬ 
dence it must be between the same parties, and, therefore, an 
indictment at the suit of the king cannot be read in an action 
at the suit of the party.” 

The objections, then, against the admissibility ol such 
evidence, seem to be, first, that the parties arc not the same 
in the civil suit as in the criminal case; and secondly, that 
the party in the civil suit, on whose behalf the evidence is 
supposed to be offered, might have been a witness on tlie 
prosecution. On the other hand, it may be said, that, 
although the. prosecution w'as conducted in the name ol the 
king, no kind of injustice can be done to the defendant in 
admitting the record of conviction as evidence against him on 
the points there in issue, since he had a full opportunity at 
the trial of defending himself, and, if he could, of disproving 
the charge: and with regard to the second objection, it cannot 
at least apply to cases where the party, who offers the judg- 
y ment in evidence, was not in I’act .a witness on the prosecu¬ 
tion, or where from the nature of the case he could not have 
been admitted. i. 

A record of conviction is conclusive proof, that the person 
charged has been convicted. It is conclusive also of his 
incompetcncy as a witness in a court of justice, while the 
judgment stands in force against him. Mr. Just’cc Bullci 
lays down the rule generally (i), “ that a conviction in a 

(i) Bull.N. P.445. »Atk. 41J. 

‘3 
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court of criminal jurisdiction is conclusive evidence of the 
fact, i^it afterwards come collaterally in controversy in courts / 
of civil jurisdiction. As, suppose the father convicted on an/ 
i.ndictrncnt for having two wives, this, he says, would be con ■ 
'^hisivt^ evutvnee in an action of ejectment, where the vajj^^j/ 
^ the S(!coi^ marriage is in dispute.” * And if j^persot., 
^hdicted for assault, plead guilty to the charge,^le rccortl 
would b&^.CQncl Wy £ against him in an action fou^amages for 
{he same assault. (i) ^ ^ 

If the rule is, as M:i^ Justice Buller has^aid down, that a 
record of conviction m>y be given in eviJence, on the same 
matter in a civil suit, it must be understood at least with this 
limitation, that the party, who offers such evidence, was not a 
'v’itness on the prosecution. To admit the record as evidcncaj 
on any other condition, would be in effect to allow the party 
to a suit to give evidence for himself. The record, in such a 
‘‘asc, seems upon every principle inadmissible; and the rule 
must be the same, whether the conviction was Ibunded solely 
'jn his testimony, or whether his testimony was corroborated 
by other evidence. Thus, on atrial for perjury committed in 
ni answer to a bill of injunction, the person who was sued by 
die defendant in an action then pending, and who in conse- 
iplence filed the bill, was thought to be a competent witness (2), 
on the ffround that a conviction, procured by his testimony, 

(1) LAb. Just, B. a. c. 9. p. 447. (a) R. v. Boston, 4 East, 581. Bur- 

(:itcs9H. £ 60. and 11 H. 4. 65. don v. Browning, i T.iunt.5ai. 


* In support of this, the case of Boyle v. Boyle (<i) is cited; where a 
woman, who was libelled in the spiritual court in a cause of jactitation of * 
marriage, applied^ the Court of King’s Bench fora prohibition, suggest¬ 
ing that the compKiinant had been convicted of bigamy in marrying her; 
and the Court of King’s Bench granted the prohibition. The best report 
of this case is in Comberbach, whence it appears that Holloway C. J. and 
Allibone J. granted the prohibition against the opinion of Powell J., “ be- • 
cause,” they said, “ th^ 1‘hel is for jactitation, and the ecclesiastical court 
will not allfcwplea.” Nothing further is to be found in the c.ts.'-, t ■> 
jiipport the geriferal position laid down by Mr. Justice Buller. 

(n) 3 Mod. 164- Comberb. 73. S. C. 


coiild 
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could not be used by him for obtaining relief in equity against 
c V the defendant’s action at law, (i) So a conviction for an assault 

\ before a magistrate, on the information of the injured party, is 
Mot evidence in an action for the same assault, (•'j Ch. T*. 
Gilbert seems indeed to have been of opinion, thrf,, ''Mho ♦h > 
verdict io the criminal prosecution is supported ^jy other tcV 
timony, bc^udes that of the party who wishes to r-^vail himself of 
it in the civftisuit, there the verdict may Jtif^.^/operl}'received 
in evidence: h r though the verdict, 1’essays, “ may be dimi¬ 
nished in poini?^f authority by shewing that it was partly 
founded on the omii of the party intei“sted in the action, yet 
the jury ought to r\<.spect it no farther »han as they presume it 
was given and supported by other witnesses not concerned in 
the cause.” (3) It may still, however, be objected, that the fact 
might have found credit from the party’s oath, and since this 
evidence is so intermixed, that it cannot appear on what the 
jury relied, the verdict ought not to be admitted at all as 
evidence. 

^ Though a conviction, says Mr. Justice Buller, in a court of 
criminal jurisdiction is conclusive evidence of the fact, if it af¬ 
terwards come collaterally in controversy in a court of civil 
jurisdiction ; yet an acquittal, which docs not, like a conviction, 
ascertain facts, is no proof of the reverse. (4) It is, however, 
conclusive, that the party has been tried for the offenp, and 
was not proved to be guilty. 

f 

(l) Bartlett v. Pickersgill, 4 ment against a parish fori]\ot repair- 

<;77. n. (A). iiig a road, is said not to V evidence 

(i) Smithv.Rummens, r Camph.y. for the par’sh on a sccor ’indictment, 
(3) GUI). Ev. a6. R. V. St. Pancras, Peakt'N. P. C. S19. 

(4) Bull.N.P. 245- Ollb.F.v. 3a. As to acq littaU in ' *V Exchequer, 
A ‘.'crdict of not jru'hy, on an indir)- -f infia, c.' ; ad fin. 
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)le on this subject is, that ^^dgment of 
thhfK jurisdiction directly won the point 
is conclusive between tfle same parties,^upoi^ie same matter 
»x)ming incidentally in westion in another ^urt for a different 
purpose : but that the fiidgnient either of Ja court of concur¬ 
rent or exclusive jurisdiction is not evkllnce of any matter, 
which came collaterally in question, tfibugh within their ju¬ 
risdiction, nor of any matter incidentally cognizable, nor of 
any matter to be inferred by argument from the judgment. (i) 


But, although such sentences are conclusive, and cannot be 
impeached from within, yet, like all other acts of the highest 
judicial authority, they are impeachable from without. (2) 
Fi’aud is an extrinsic collateral act, which vitiates the most 
solemn proceedings of courts of justice. Lord Coke says, it 
vitiates all judicial acts, whether ecclesiastical or temporal. (3) 

■" fii treating of this subject, it is proposed to consider, 

u ^ S\tences of Ecclesiastical Courts: 2. Sentences of 
Courts * Admiralty, and of Foreign Courts: 3. Judgments 
in rom m the Exchequer, and by Commissioners of Excise: 
.4. Sentt^^s by a College in one of the Universities, and Con¬ 
victions li^rc Magistrates. 


Sect. I. 

Of Se)tte)iccs in the Ecclesiastical Courts. 

Spiritual courts have the sole and exclusive cognizance 
of questioning^ or deciding directly the legality of marriage. , 
And tlj^H^i^oral courts have an inherent power of deciding 

(i) II St. Tr. a6i. Judgment of (z) lb. 262. 

Ch. J .pe Grey in Duchess of King- (3) Fermor’s case, 3 Cq> Rep. 78. 
ston’^xase. 
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incidentally, as far as temporal rights arc concerned,^cithci 
upon the fact or legality of a marriage, when they forr'l a part' 
of some more general issue within their cognizance, or are in 
'iome way connected with the decision of the pro’“>' obi»' ,„ of 
thcn ;5.misdiction. Bnt where, in civil canscs,ic'tempo? 
courts m^l the question of marriage directly^'etermim'd ‘.y 
the ccclesiiK^ical court, they receive the sentei’ c as cr iciusive 
proof of the i^ct, it being an authority-; ,rie‘(fited in a judicial 
proceeding bycourt of compctcift jurisiliction. (i) I’hey 
receive it upon trtj"* same principles, .jid subject to the same 
rales, by which tlj^^y admit the acts r/ tither courts. A sen ¬ 
tence of nullit}', U^erefore, and a sentence in allirmancc of 
marriage, have been received as conclusive evidence on n 
question of legitimacy arising incidentally upon a claim to a 
real estate. (2) fcio, a sentence in a cause of jactitation has 
been received as evidence against a marriage, upon a title in 
ejectment, and in personal actions immediately founded on a 
supposed marriage. (2) In all these ca»es, said C. J. De 
Gi'ey (2), the parties to the suit, or at least the parties, against 
whom the evidence was received, were parties to the sentence, 
and had acquiesced under it, or claimed under those who 
were parties and had acfjuicsced. And, in general, the sen¬ 
tences of the spiritual court are not evidence, except again * 
the parties to the suit, in which the judgment was given - • 
against those claiming under them. To make them'^conwln- 
sive against strangers, would be giving them an eftec beyojid 
what a judgment in the courts of common law is a^'pwed to 
have. In a few particular instances, indeed, nameU, where 
issue is joined on the record in certain real writs, f**!) the le¬ 
gality of marriage or its immediate conscqucii/^', genera! 
bastardy, or on the fact of profession or i'?p,’’ivat m, in those 
cases upon the issue so formed the mode of tr^ ug the question 
is by reference to the ordinary, and his certificate, when re¬ 
turned and entered on record in tlie temporal courts, is a per¬ 
petual and conclusive evidence against all the world on that 
point; which exceptionable extent wjis the occ ision of a sla- 

(1) Judgment of De Grey C.J. Jones v. Itow, Cartht 1 *5. Costa 
1 1 St. Tr. 261. Bunting’s case, 4 Co. v. Villa Real, 2 Sir. 960. 

Rep. 29. Kenn’s case, 7 C0.Rep.42, (a) iiSt. Tr. a6i. 
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Vute ii the reign of Henry the Sixth, requiring certain public 
proclaWtions to be made, for persons interested to come in 
and be^rties to the proceeding, (i) 


,icnreiwe in a cause of jactitation is evidence 
.T*^4rriage, ^d has been received as such, upon ^ title in 
ejectan^jn personal actions immediately fov/ided upon 
a supposed marm^ ; but it will not, like^ sentence of 
nullity, be conclusive cadence. They are ser^nces of a very 
dilfevent nature and opelation. A cause* ofjvftitation is ranked 
is a cause of dcfama|on only, and nol^as a matrimonial 
when tin; defendaul plead/ a marriage; and 


'ttuse, unless 


defendaul plead^ a 
.vhether it continues a matrimonial cause throughout, as some 
say, or ceases to be so on iailurc of proving a marriage, still 
the sentence has only a negative and qualified elfect, namely, 
that the j)arty has failed in his proof, and that the libellant is 
free from all matrimonial contract “ as far as yet appears,” 
leaving it open to new proofs of the same marriage in the 
same cause, or to any other proofs of that or any other mar¬ 
riage in another cause: and if such sentence is no plea to a 
new suit in the ecclesiastical court, and is not conclusive 
there, it cannot conclude another court, which receives the 
mtencp from going into new proofs to make out that or any 

ai^in\ort, it only proves that it did not yet appear that the 
partics-were married, and not that they were not married 
at all; ?Jid, by the rule laid down by Ld. Ch. J. Holt (3), 
such se*|cnce cannot be proof of any thing to be inferred by 
argumei^Vom it; .itid therefore it is not to be inferred, that 
there was marriage at any time or place, because the court 
had not t}«n svdfi^ent evidence to prove a marriage at a * 
particular ti«-^d place. In the Duchess of Kingston’s 
case, therefore, on a charge of polygamy, where a sentence in 
the spiritual court in a cause of jactitation of marriage was 
offered as cont/iusive evidence to disprove the second marriage, 
the Judges h^d, that this sentence, (even admitting it to be 
cviden|Q!bi\i^ criminal prosecution,) could not be conclusive, 


{f \ iiSt.Tr. a6i. 

( 3 ) Blackham's c.isc, i Salk. 290. 



Sec the judgment by De Grey 
]t.Tr. a6i. 
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Of Sentences in Ecclesiastical Courts. 3, 

but that the sentence and the judgment of the Lords 
'.'well stand together, and both propositions be true. , 
'(sentence would only prove, that it did not then apt^ 
the parties were married; but, because the court ha*V*^^*^ 
siti^^cient proof of the marriage specified, it coulcL^. -i 
ferred,^i at there was no marriage between them/t any other 
time or pB^^. 

^ The ecclesiJ 'tical courts have also^ exclusive authority in 
deciding on th^-.alidity of wills of t jdngs personal, and in 
granting administrl ;ion. (i) And thei'v' sentences, pi’onounced 
in the exercise of t^ys sole and exclus.,vc jurisdiction, are so 
binding on the tempLral courts, as to be conclusive evidence of 
the right directly determined. Thus a probate unrepealed is 
conclusive evidence, in civil cases, of the validity of a will: and 
therefore payment of money to an executor, who has obtained 
probate of a forged will, is a discharge to the debtor of the in¬ 
testate, though the probate be afterwards declared null and 
void. (2) But the sentence is evidence only of the point di¬ 
rectly determined; it will not be evidence of any collateral 
matter, which may possibly be collected or irilerrcd from the 
sentence by argument. (3) 


The adverse party may shew that the probate is for^tji'V 
cause such evidence supposes, that the spiritual court hcp givpn 
no judgment; or, if the probate was granted by an,\nft«.or 
court, that the testator left bona notabilia, for then court 
had not jurisdiction. {4) But evidence will not be ^’.mitted 
to prove, that another person was appoint^jd executy;^y or that 
the testator was insane (5): that would be to falsi,^ the pro¬ 
ceedings of the ordinary in cases where h^^^is cxc^isivc judge. 
The probate of a will, devising real propcrtr>,ij- Aot evidence 
of the contents of the will (6), even though the original is 
proved to be lost (7); the spiritual court having no power to 
authenticate such a devise, as far as it relates tc> land. 

(i) Noel V. Wells, i Lev. 235. (3) 1 Lev. *36. 

iLcl.Ray.a6a. 3T.R. 130. (6) Bull. N. P. a45.. - » 

(a) Allen v. Dundas, 3 T. R. 115. (j) Doe«]. Ash v.Cilt 5 :rt, aVarapb. 

(3) Blackham’s case, i Salk. 390. 389. Hoev. Nalhrop, iLd.Ra/.i54. 
Thompson v. Donaldson, 3 Esp. St. Legcr v. Adams, Lb. 731. M’ike v- 
N. P. C. 63. See ante, p. a6i. Polhill, ib. 744. 

(4) I Sid. 359. Bull.N. P. 347. 

14 



5 t. 1.] Of Sentences in Ecclesiastical Courts. 

l^ppears, then, that the sentence of an ecclesiastical court, 
dire%y upon a point within its peculiar jurisdiction, is con,t 
clusiv^n the same matter coming incidentally into queetio^u^ 
.^rja civ^case in another court. But although the law star (is 
Jt^gard to civil suits, proceedings in matters of^c’ .me, 
and especiilly of felony, fall under a different consk|'u’ation(i); 
lirs*l^becau 5 |c the parties arc not the same, for t^'e^ king, {in 
whom the truV^O^rosecuting public offences > vested, a trust 
executed by his imritediate orders, or in h^> name by some 
prosecutor,) is not a larty to such pwcce^^iigs in the ecclesi¬ 
astical court, and caijpot be admitted to£iefend, examine wit¬ 
nesses, or in any mailier intervene or appeal: secondly, such 
doctrine would tend to give the spirituaif courts, which are not 
permitted to exercise ally judicial cognizance in matters of 
crime, an immediate influence in trials for offences, and to 
draw the decision from the course of common law, to which it 
solely and peculiarly belongs. The case of the King v. Vin¬ 
cent (2), therefore, (where the probate of a will is said to have 
been admitted as conclusive evidence of its validity, on an in¬ 
dictment for the forgery of the same will,) has been frequently 
kiiuch questioned, and at length expressly overruled. (3) 




r For the same reason, a sentence in a spiritual court on the 
of marriage will not preclude enquiry on a criminal 
Ciai« of polygamy; unless it is made to have such an effect 
ai/Wprcss provision of the legislature. Now, by the sta¬ 
tute 6 |i J. I. c. 11, which makes polygamy a felonious offence, 
.'ind I'l’ the trial of this offence necessarily gives to the tempo¬ 
ral co^ts acogni»ancc of the lawfulness of marriage, it is pro¬ 
vided tlft the act “ shall not extend to any persons divorced by 
a sententl in th^cclesiastical court, nor to any persons wheffe 
the formc\i3iaAiage has been by the ecclesiastical court de¬ 
clared null\nA void.” There arc two cases, then, put by the 
statute, in which the sentence of the ecclesiastical court will 
protect agai/st the criminal enquiry, namely, sentence of di¬ 
vorce and *ntence of nullity of marriage (4). But the statute 
mal^fSTTK/exception in favour of a sentence in a cause of 


II St 


■ Tr. a6i. 
t) I Str. 481. 

^3) R. V. Gibson, Lane. Sum. Ass. 
[oz, before Ld. Ellenborough C. J. 


stated by Mr. Evans in the ad vol. of 
his edition of Pothier, p. 3^6. 

(4) I East P. C. 467. 

jacti- 
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iactitation: and as such a sentence is n8t conclusive 
the court where it was delivered, and declares n^ 
,rWlybut only collaterally the invalidity of marriag-(j^ 
be»?n adjudged not to be a bar to a criminal prosecut'' ^ 

It has 'mteii before mentioned, that judgments an/sentence 
I of courts ohvjustice, or any other judicial act, h^hn- 
pcached by evtv^’ence of fraud or collusion.^ such evi¬ 

dence was adjiA^ged to be admissible/ t!ie part of the 
prosecution, in tra^^case of the Duche’s of Kingston, who 
was tried for polygaft'y. A distinction,'hi this respect, has 
been made betwwn tie ca^e of a stramri’i (who canno* come 

I ' 

in and reverse the jilllgment, and theiefoie of ne cessity he 
must be permitted to aver, that it was fraudulent,) and the 
case of a party to the proceeding": the party himself cannot 
give evidence of fraud, but must apply to the Court, which 
pronounced the judgment, to vacate it. I'hus, 211 the case 
Prudham v. Phillips (2), where the defendant proved her 
marriage w'ith one M., in answer to which a sentence of an 
ecclesiastical court was jiroduecd, (to which sciilcnce she was 
a joarty,) sliew ing tiiat she was at the time married to another 
person, Chief Justice Wills, alter much debate, refused to 
allow the defendant to prove that the sentence had be^n ob¬ 
tained by fraud. 




Sect. If. 


I'l 


Of Sentences in Courts of Admiralty and Foreign Cf tts- 


, The Judge of the Admiralty has the fole and |^^:clusive 
^dbgnizance in questions of prize or not priz^,at sca.^^3) The 
true reason of this rule is, that prizes are a^iwAions jure 
belli, and the jus belli is to be determined by \h<r law of na¬ 
tions, and not by the particular municipal law of any country. 
A sentence therefore in the prize-court, deciding he question 
of prize, is conclusive, in all it professes to dcc.de, on the 


(i) Duchess of Kingston's case, 
II St. Tr. a6o. 

(z) Ambler, 763. cited by the Ld. 
Ch. from a MS. note of Seijt. 
Parker. 


(3) Tompson V. Smith-/ oitijjao- 
Brown v. Franklyn, Carth?476. De 
Caux V. Eden, z Doug. 600. L/ido 
V. Rodney, n. ( i }, ib. 


sar :c 





ct. 9.] and in Foreign Courts, 

point inci(i®^tally arising in courts of common law. 
as been clearly settled, (said the Master of the Rolls in 
the ca^ of Kindersley against Chase (i),) from the time .of 
•ijjrd down to the present period, that a sentence)of 

■?o?^ Mtion in a court of admiralty is conclusive, »v*'jn it 
njoceeds \n the ground of enemy’s property, th.^t the pro- 
heloiVs to enemies, and not only for thc^ immediate 
purpose of su^l’v sentence, but is binding op all courts and 
again-t all persons. ^ The sentence of a cr/irt of admiralty, 
proceeding in rem, Inust bind all partie ',’'must bind all the 
world.” f ( 


The sentence of ^ foreign court of lldmiralty, also, which 
is acknowledged by the law of nations and of competent ju¬ 
risdiction, deciding the question of property, is conclusive, if'* 
the same question arise in this country. (2) And though in 
the case of Hughes and Cornelius, the leading case on this ‘ 
subject, the question upon the foreign sentence arose in an 
action of trover, and not in an action on a policy of assurance, 
(where the non-compliance with a warranty of neutrality is in 
dispute,) yet, from that period dow'ii to the present, the doc¬ 
trine there laid down has been considered equally applicable 
iiO qo'istions of warranty in actions on policies, as to questions 
1‘operty in actions of tj’over. (3) And it may now be as- 
as the settled doctrine of courts of English law, that 
itences of foreign courts, of competent jurisdiction to 
decit^ (questions of prize, are to be received here as conclu¬ 
sive widence in actions upon policies of insurance, on every 
subjec'immediately and properly within the jurisdiction of 
such fdiign courts, and upon which they have professed to 
decide jmiiciaUy/(4) It is now too late, said Mr. Justice 
Lawrenc(^),^ examine the practice of admitting these sen¬ 
tences to tne extent to which they have been received, sup- 



(i) Cock^, July 1801, Park 
Insur. 49a I 

(a^^jifghes V. Cornelius, a Show. 

T. Ray. 473 * S. C. 
Re|fiardiYrMotteux, » Doug. Rep. 

(3) By Chambre J., Lothian v. 
hidersoii, } Bos. & Pull. 513. 


(4) Bolton V. G ladstoar, 5 East, 160 ■ 
Christie v. Secretan, 8 T. R. 196 
Kindersley v. Chase, Park Jn.s. 486. 

(5) Lothian v. Henderson, 3 Bos 
& Pull. 524. Baring v. Clagett, 
3 Bos. & Pull. 414. See 1 Campb. 
43 i- 


postng 
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[losing that practice might at first haveHI|)peared doubtful. 
^ On tlie authority of those decisions men have acted for a iong 
series of years, and entered into contracts of assurance in this 
co\intry, with a knowledge of such decisions, and in/j&?cpect!» 
tion'titflt the questions, arising out of such contract^ i-o'wSich* 
the clecisiCtns are applicable, will be ruled by thep>. Such .a 
sentence of condemnation will be binding on fic rigl^ts’ of 
third persons, <^8 well as on the parties ’original suit; 

it is conclusive Hj^etween the assured /ad the underwriter, 
with respect to evei;' fact, which it professes to decide. Thus, 
when it proceeds oAj^ the ground of c^j^my’s property, it is 
conclusive, that the property belongs to enemies, not only for 
the immediate purpos^ of such a sentence, but it is binding 
on all courts and as against all persons. (i) And the sentence 
is binding, whether it proceed to condemn the ship expressly 
as being enemy’s property, or whether such a ground of de¬ 
cision can only be collected from other parts of the proceed¬ 
ings ; and this, although it appear on the face of the sentence, 
that the prize-court arrived at the conclusion through the 
medium of rules of evidence and rules of presumption, 
established only by the particular ordinances of their own 
country, and not admissible on general principles. (2) 

^ The sentence is conclusive evidence of the points, 

, which it professes to decide. (3) Thus, for example, if it pro^ 
cceded u[)on the ground of the property not being nt tral, 
it is conclusive against the insured, that he has not col^ plied 
with his warranty. (4) If no special ground is stated, af*/l the 
ship is condemned generally as lawful prize, it is to^je pre¬ 
sumed from the condemnation, as no other t^aiise app/, ^rs, that 
tlfc sentence proceeded on the ground of the 'p^opert? belong¬ 
ing to an enemy ; and the sentence, in such aXamf has been 
held to be conclusive evidence, that the property was not 

(i) Kindersley v. Chase, Pak Ins. 196. Fisher v. Ogle,^ i Camp. 418- 
490. £verth v. Hannam, 2 Marshall, 72. 

(a) Bolton v. Gladstone, j East, See ante, p. 267. »- 

155. 2 Taunt. 85. Baring v. Roy. (4) Barzillay v. Lewis* 4 art In- 
Ex. Ass. Comp. 5 East, 99. sur. 469. Baring v. Clage.t, 3 i’p®* 

(3) Christie v. Sccrctan., 8 T. R. & PuU. 201. 

neutra^ 
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neutral.(i) In tilt case of Bernard! v. Mottoux(2), where 
ther^ was some ambiguity in the sentence, so that the precise 
ground of the determination could not be collected, the Court 
of Kin^s Bench considered themselves at liberty to examine, 
•rh:>^Yri»v.tne ground, on which the sentence proceed''^, but 
which was tot stated, actually falsified the warrantv contained 
in the polic) Hence it follows, that it does not lie on the 
party, who piiduces the sentence, to shew that it has pro¬ 
ceeded on the ground of enemy’s property; ,jut it is incum¬ 
bent on the other partly, who objects to th . sentence, to shew 
that it proceeded on ijjme otlier ground. (3) 

t 


Where the sentence professes to b^ made on particular 
grounds, which are set forth in the sentence, but which ap¬ 
pear not to warrant the condemnation, the sentence will not 
be conclusive as to such facts. (4) Or if the sentence has not 
decided the question of property, nor declared whether it be 
neutral, but condemned the property as prize, solely on the 
ground that the ship had violated an ex parte ordinance, to 
which the neutral country had not assented, or on the ground 
of a foreign ordinance against the law of nations, such a sen¬ 
tence, though conclusive of the question of prize or no prize, 
would not be conclusive of the fact, whether or not the ship 
V^'jt-iheutral. (5) Lastly, sentences of condemnation in fo- 
1 ugi'Acourts of prize are admissible only where such courts 
ai t cevistituted according to the law of nations, and exercise 
their tunctions either in the belligerent country, or in the 
count'#/ of a co-belligerent or ally in the war. (6) It has, 
thereftV", been determined, that a sentence pronounced by 
the authority of th^capturing power, within the dominions of 
a neutral Ipuntry, to which the prize may have been taken, iS 
illegal (7),\nd Consequently would not be admissible evidence 
to falsify th* warranty of neutrality. 


(I) Saloucci /• Woodmass, Park 
Ins. 471. 8T.P^444. 

(a) a Doug. 574. 3 Bos.& Pull. 

(3) hCftlfiBilcyv. Chase, Park Ins. 
490. ■ 

(4) Calvert V. Bovil, 7 T.R. 513. 
8 T. R. 444. 

/;) Pollard V. Bell, 8 T. R. 444* 
V. Appleton, 8 T. R. 56a. Ba¬ 


ring V. Clagett, 3 Bos. Sc Pull. 415. 
Bolton V. Gladstone, a Taunt. 8 r. 95. 
See i C.'impb. 154. 

(6) Oddy V. Bovii, 3 East, 473. 

(7) Havelock V. Rockwood, 8 T R- 
a68. Case of the Flad Oycn, XT.R. 
370. n. (rt); I Rob. Adni. Rep. 135. 
Donaldson v. Thomp.^on, i Campb. 
439. 
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The sentence of any other foreign couft of competent ju¬ 
risdiction, directly deciding a question which was properlj 
cognizable l)y the law of the country, seems to be conclusive 
hdre, if the same question arise incidentally between the same 
parlies in this country. Thus the sentence of a forei^ l5®urt 
of competent jurisdiction, directly establishing a marriage in 
that country would be conclusive in any of o»r courts on 
the validity of the marriage. (i) ISo, where ^jiarty, having 
accepted a bill o\( exchange drawn uporr him at Leghorn, in¬ 
stituted a suit there, in which suit his acceptance was vacated, 
and upon his return to this country be'tng sued again on his 
acceptance, applied to the Court of Clitincery for an injunc¬ 
tion and relief against the second action, Lortl Chancellor 
King decided, that the cause was to be determined by the law 
of the country where the bill was negotiated, and, as the ac¬ 
ceptance had been there declared void by a competent juris¬ 
diction, he thought the sentence must hero also be con¬ 
clusive. (2) So on a criminal charge, as for murder com¬ 
mitted in a foreign country, an acquittal in that country 
might be pleaded here in bar to an indictment for the same 
offence(3); because, says Mr. Justice Buller, a final deter¬ 
mination in a court having competent jurisdiction is con¬ 
clusive in all courts of concurrent jurisdiction. (4) From the 
two last cases, the following principle seems to be pr^r; 
deducible, namely, that a party, who has been once dis¬ 
charged from a criminal charge or a legal demand by the 
sentence of a foreign court of competent jurisdiction, may 
protect himself by that sentence against any fresh suit ^r pro¬ 
secution instituted here for the same cause* 

If an action is brought in this country, as an action of debt 
or assumpsit, directly upon a foreign judgmewt, f ^e sentence 
"has been considered prima facie evidence of th-^* d(.bt, but not 
conclusive. Lord Kenyon, indeed, in the casi of Galbraith 
V. Neville (5), which was an action of debt on adjudgment in 

(1) By Lord Hard wickcj in Roach (4) Bull.N.P. 245. Bpehe’s case, 

V. Garvan, i Ves. 159. r Leach. Cr. C. 160. . 

(2) Burrows v. Jemino, a Stra. (5) I Doug. Rep* n. (a); 

733* ‘‘fid 5 Ea*.!, 475* «• 0 )’ S’ , 

{3)Hutchin»on’8ca8e,cited i Show. 

Rep, 6.; also in aStr. 733. 
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the supreme court of Jamaica, said, he entertained serious 
doubts concerning the doctrine laid dov/n in the case of Walker 
V. Witter ( I), that foreign judgments are not binding upon 
,the parties here; and after referring to a cuae, which might 
seenl ;\,yoint against his 0[)inion; he added, “ that is not an 
authority for saying that we can revise the judgments of the 
lowest courts in foreign countries, where they have competent 
jurisdiction.” However, Mr. Justice Bnller, in the same 
case, said, “ The doctrine which was laid dovn in the case of 
Sinclair v. Fraser hasjalways been considered the true lino 
ever since, namely, tlht the foreign judgment shall be prima 
facie evidence of the d^bt, and conclusive, till it be impeached 
by the other party.” “ As to actions of this sort,” he con¬ 
tinued, “ see how far the Court would go, if what was said in 
the case of Walker v. Witter were departed from. It was 
there held, that the foreign judgment was only taken to be 
prinia facie evidence, that is, we will allow the same force to 
a’foreign judgment, that we do to those of our own courts not 
of record‘{2); but if the matter were carried farther, we should 
give them more credit; we should give them equal force with 
those of courts of record here. Now a foreign judgment has 
never been considered as a record: it cannot be declared on 
,as such, and a plea of nul ticl record in such a case is n 
^nullity. How then can it have the same obligatory 
force ■ In short, the result is this; tha^it is prima facie evi¬ 
dence of the justice of the demand in an action of assumpsit, 
having no more credit than is given to every species of written 
agreements, namely, that it shall be considered as good, till 
it is impeached.” ,/Vnd, in the case of Philips v. Hunter (3), 
Eyre C. J. said, “ It is in one way only that the sentence or 
judgment the court of a foreign state is examinable in out* 
courts, anu |hat^.s, when the party who claims the benefit of 
it applies to bun courts to enforce it. When it is thus volun¬ 
tarily submitt^ to our jurisdiction, we treat it not as obli¬ 
gatory to the extent, to which it would be obligatory perhaps 
in the country in which it was pronounced, nor as obligatory 
to the extent, to wliich by our law sentences and judgments 


are^ 
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(i) I Doug. I. 

(1) Acc. L<]. Mansfield in Herbert 
v.^ok, Willes Rep. 37. n. («) 


(3) 3, H. Black, 410., in error. 
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are obligatory, not as conclusive, but as matter in pais^ as a 
consideration prima facie sufficient to raise a promise. We 
examine it, as we do all other considerations of promises, and 
for that purpose we receive evidence of what the law of the 
foreign state is, and whether the judgment is warranted’by the 
law." It is now fully established, that a judgment in a foreign 
court is only prima facie evidence of a debt, and has the force 
of a simple contract between the parties. 

V , , 

But although the foreign judgment is only prima facie evi¬ 
dence of a debt, for which the suit abi^ad was instituted, yet 
for many purposes it will be conclusive between the partie.'*, 
according to the natuf/e of the subject-matter and the purjiosf .' 
to which the evidence is applied. Thus, where a covenant bad 
been made by the defendant to indemnify the plaintiff from all 
debts due from a late partnership subsisting between the plain¬ 
tiff, the defendant, and a third person, and from all suits on 
account of non-payment, proof on the part of the plaintffiPi 
that proceedings had been instituted in a foreign court against 
the late partners for the recovery of a partnership debt, and 
that a decree passed against them for want of an answer, 
(in consequence of which a sequestration issued against the 
estate of the plaintiff, and he was obliged to pay tlie debt,) 
is conclusive evidence, in an action on the covenant ;^inst 
the defendant, who \^s a party to the foreign suit, and having 
notice ought to have appeared and made his defence; and the 
defendant is not at liberty to shew, that the proceedings are 
erroneous, (i) 

When it is said, that a foreign judgment is evidence of a 
(lebt, the rule must obviously be understood with this limitation, 
that nothing appears in the record of proceedings, yfi which the 
judgment is founded, contrary to reason andju^ice. If the 
judgment, for example, should appear to hav\^ passed against 
a defendant, who had not been served with process, nor had 
any opportunity to defend the action, such a judgment would 
not be enforced by courts of justice in this country. This 
point occurred in the case of Buchanan v. Rucker (2), wliere 

(i) Tarleton V. Tarleton,4 Maule (a) i Campb. 63. 9 Hast, 193. 
Sc Selw. ai. Molony v. Gibbons, S. C. 

1 Campb. 50a. 

^ it 
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it appeared from the proceedings, that tlie summons Viad been 
served by nailing up a copy of the declaration on the door of 
the court-house; and it was adjudged, that although such 
might be the practice abroad, it was a practice inconsistent 
with SlI principles of justice, and that the judgment therefore 
could not be made the ground of an action of assumpsit. 


Sect. III. 

Of Judgments hi rem m, the Exchequer', and by Commissioners 

^ of Excise, 

A JUDGMENT of condcitihatLoii in the court of Exchequer, 
wliere proceedings in rem have been instituted, is conclusive 
evidence in any other court, as to all the world, that the 
goods were liable to be seized!(i) The jurisdiction of the 
court of Exchequer in this case is not only competent, but 
sole and exclusive: and though no formal or express notice 
is given to the owner of the goods in person, yet he has suf¬ 
ficient notice to try the point of forfeiture, by the seizure of 
his property, by the proclamations according to the course of 
the court, and by the writ of appraisement. 

Whether a condemnation by the commissioners of excise 
ought to have the same conclusive operation, as a judgment. 
of condemnation in tlie court of Exchequer, has not been 
clearly settled. In the case of Henshaw v. Pleasance, which 
was an action of trespass, brought against a revenue officer, ‘ 
for seizing goods supposed to have been irregularly lodged 
and concealed, a sentence of condemnation by commissioners 
of excise was offered as conclusive evidence against the plain¬ 
tiff; but Mr. Justice Blackstone, w'ho tried the cause (2), re¬ 
fused to admit it tj that extent, directing the jury that such a 
sentence was cviflence, but not, like a condemnation in the 
Exchequer, conclusive. On a motion afterwards for a new 
trial, upon this supposed misdirection, the Court of Common 

p 

(i) Scott w^hearman, a Black. (a) Load. Sitt. j;;?., a Black. 
Rep. 979. By Ld. Kenyon C. J. in Rep. 1174. 

Geyer v. Aguillar, 7 T. R. 696. Bull. 

N. P. 
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Pleas confirmed tlie Judge’s opinion. The reasons ajid 
authorities,” it was said, “ relied on in the case of Scott v. 
Shearman, and other cases of the same kind, extend only to 
condemnations in ihe Exchequer, which is the king’s supreme 
court of revenue, but not to the inferior jurisdiction'iof the 
boards of excise and customs.” 

From the report of the case of Scott v. Shearman (i) it 
appears, that the ground of Mr. Justice Blackstone’s opinion 
was, “ that implicit credit ought to be given to any judgment 
in a court of record^ which has competent jurisdiction of the 
subject-matter, and that the jurisdicte'on of the Court of Ex¬ 
chequer was in such a case not only competent, but sole and 
exclusive.” The opinions of C. J. De Grey and the other 
Judges are not reported. They agreed in thinking the judg¬ 
ment of condemnation in the Court of Exchequer conclusive 
evidence of the right of seizure, but it does not appear whether 
they thought it conclusive on the ground of its being a judg¬ 
ment of a court of record. Nor is this reason stated as the 
ground of determination in any of the authorities referred to 
by Mr. Just. Blackstone. A different principle was certainly 
established in the case of the Duchess of Kingston (2), where 
De Grey C; J. in an elaborate judgment delivered the una¬ 
nimous opinion of the Judges; and it is observable, Uiat he 
pronouncetl this judgment within a year after the determina¬ 
tion of the court in the case of Scott and Shearman. The 
principle there established is not confined to the judgments of 
courts of record, some of which are of a very inferior descrip¬ 
tion, but extends equally to every court of competent or ex¬ 
clusive jurisdiction; and the examples cited by C. J. Dc Grey, 
in illustration of this principle, are all drawn from the pro¬ 
ceedings in ecclesiastical courts, none of which are classed 
among courts of record. It seems therefore correct to infer, 
from the rule established in the Duchess of^ Kingston’s case, 
as well as from analogy to several cases mentioned in the 
course of the present chapter, that a kntence of condemnation 
by commissioners of excise will be conclusive, oij. the right of 
seizure coming incidentally into question in any other court, 


(1) a Blac. Rfp. 979. 


(*) nSt.Tr. afir. 
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in all cases where by act of parliament they have a sole or 
exclusive jurisdiction. 

In support of this position, the following authorities may 
be cited. •First, in an action of trover against commissioners 
of excise (I), for levying the plaintiff's goods by tlieir warrant 
under statute 12 C. 2. c. 23., the point was, whether, after 
they had adjudged low wines to be strong wines perfectly 
made, their judgme])t could be drawn in question again, so 
as to make the officers chargeable. The Court gave judg» 
ment for the jilaintiflj on the ground, that the defendants had 
exceeded their jurisdictnon. Rainsford B. said, that the de¬ 
fendants might well enough have justified by virtue of an 
authority from the commissioners of excise, who are judges 
of the fact, and whose authority is not traversable by the 
plaintiff, and that the plaintiff here must have taken his re¬ 
medy by appeal and no otherwise. But if the commissioners 
exceed their authority, and that appear to tlie Court, then 
their proceedings are coram non judice, and an action of 
trespass lies. But if that does not a})peai’, it must be other¬ 
wise. Hale C. B., and the other judges present, argued to 
the same effect. 

In another case, which was an action of trespass against 
commissioners of excise (2) for taking the plaintiff's money, 
the defendants pleaded not guilty, and gave in evidence their 
warrant and a judgment against die plaintiff, on an informa¬ 
tion against him for an offence against an excise law. It was 
objected on behalf of die plaintiff that this judgment was not 
pereinptoiy, and that the plaintiff in this action was at liberty 
to disprove the truth of the matter of fact upon which the de¬ 
fendants grounded their judgment. But this w'as denied by 
the Court, and a distinction was taken, namely, that if the 
commissioners had intermeddled with a thing whicli was not 
within their jurisdiction, thc:i all is corani non judice, and 
that may be given in evidence upon this action; but it is 
otherwise, if* they arc only mistaken in their judgment in a 

(i) Terry v. Huntington and (») Fuller v.Fotch, before Holt. 
Others, Hardr-480., cited by Holt C.J., Carth. 346. Rep. temp. Holt, 
C. J. in Dr. Groenvelt v. Dr. Bur- *87. S. C. 
well, I Ld. Kaytn. 47Z. 
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.ttiatter 'writhin their cognizance, for that is not ciiquirable, 
otherwise than upon an appeal. 

A tliird case may be cited to the same effect. In an action 
of trover for a quantity of tea {i), it appeared in evidence 
that the plaintiff sent the tea for one Lloyd with a permit, 
but the porter in his way called at the house of one R., and 
set it down there, where the defendant, an excise officer, 
seized it as forfeited for being brought to R.’s house for R.’s 
use without a permit to that place, according to the statute 
lo G. I. c. lo. s. i6.« Upon not guilty pleaded, the defendant, 
to shew that the property was out of the plaintiff, produced a 
condemnation by th'e commissioners of excise upon an inform¬ 
ation against R. for receiving this tea without a permit, which 
sentence, it was insisted, was conclusive evidence of that fact, 
being a judgment before a proper jurisdiction. On the other 
side it was insisted, that the plaintiff was no party to the suit; 
that R. had nothing to do with the tea; and that, if he made a 
feigned defence, or, as the case was, made default, yet the 
plaintiff ought not to be affected by that, but might shew, 
that this was a case not subject to forfeiture. But Lee C. J. 
said, “ The judgment of forfeiture is a judgment on the thing 
itself. How the tea came to R.’s house was a matter proper 
for the consideration of the commissioners; and, if die plain¬ 
tiff was willing to have defended the suit, he might have come 
in pro interesse suo, which as he has not done, his property 
is bound. There is no more in this than the common case, 
namely, that courts of law pay such deference to the judgment 
of each other in matters within their* jurisdiction, that the 
first determination by a proper authority ought to prevail; so 
that, the tea being forfeited, the property could not be in the 
plaintiff.” And upon this the plaintiff was nonsuited. 

An acquittal in the Exchequer was considered by Lord 
Kenyon, in the case of Cooke v. Sholl (2), to be conclusive 
evidence of the illegality of the seizure. That was an action 
of trover for several pipes of wine seized by the.defendant for 

(1) Roberts v.Fortane, before Lee (») s T. R. %sSt sod see s ease 

C.J., Sittisgs after Easter Term is 12 Vin. Ab. (A. b.sa.) pLi.bt* 
1742* I Haigr. Law Tracts, p. 46S. fore Pries B. aec. 
a. from Ford’s MS. 
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want of a permit. At the trial of the cause, the plaintiff gave 
in evidence a record of acquittal in tlie Court of Exchequer. 
The defendant then insisted, that, under the circumstances of 
this «ase, the permit had expired, before the seizure was 
made; and Mr. Justice Heath, who tried the cause, was of 
that opinion; but, on its being suggested, that there had 
been a different determination in the Court of Exchequer, 
he reserved the point for the opinion of the Court of King’s 
Bench, with liberty to enter a verdict for the defendant, if it 
should be adjudged for him. When the case came before the 
Court, Lord Kenyon thought the record of acquittal pre¬ 
cluded all reasoning on the construction of the permit: but 
as the question respecting the judgment of acquittal was not 
upon the record, and the only question was on the construc¬ 
tion of the permit, a verdict was entered for the defendant. 
This case, therefore, has not determined, that an acquittal 
in the Exchequer would be conclusive evidence of the ille- 
legality of a seizure, although certainly that appears to have 
been the opinion of Lord Kenyon. It may be observed, that 
an acquittal does not, like a conviction, ascertain any precise 
fact. The sentence might have proceeded on the ground, that 
sufficient evidence was not produced, on the part of the crown, 
to warrant the seizure; and though the sentence may be conclu¬ 
sive as against the crown, it seems reasonable, that it should 
not have such a conclusive operation, in an action for seizing 
the property, against a third person, who was not a party 
with the crown in the original proceedings, and had no no*% 
tice or opportunity for supporting the condemnation 


Sscr. IV. 

Of Sentences by Members of a College^ Convictims bejbre 

Magistrates^ ^c. 

The principle, which has been before laid down as appli¬ 
cable to the. sentences of courts of justice, seems to apply 
equally to "the judicial proceedings of other tribunals, which 
are invested •with an exclusive or peculiar jurisdiction. 

A sentence of deprivation or expulsion of one of the mem¬ 
bers of a coU^e, by the master and fellow^ or by the visitor 

T 3 oil< 
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on an appeal} upon a subject within their jurisdiction, is con¬ 
clusive in courts of law* And the justice of their decision 
cannot be questioned even in the King’s Bench, though it 
belongs to that court to control them, if they exceed the 
bounds of their jurisdiction. On this principle, a mandamus, 
to restore the fellow of a college, has been frequently re¬ 
fused. (i) In the case of Philips v. Bury, it was decided, on 
an appeal to the House of Lords, that a sentence of liepriva- 
tion, by the visitor of a college acting within the limits of his 
visitatorial jurisdiction, was conclusive evidence in an action of 
ejectment for one of the college estates; and the judgment of 
the Court of King’^ Bench, which had been given on the 
opinions of three Judges against the opinion of Lord Holt, 
was reversed. (2) And in the last case on this subject, which 
Was a prosecution for an assault in turning out of a college 
one who had been expelled, the Court of King’s Bench de¬ 
termined, that evidence impeaching the sentence of expulsion, 
had been properly rejected at the trial. (3) 

A conviction by a justice of the peace, who has competent 
jurisdiction, is, till reversed or quashed, conclusive evidence 
in favour of the justice, in an action against him for false im¬ 
prisonment Thus in the case of Strickland against Ward (4), 
tried before Mr. Justice Yates, (which was an action of tres¬ 
pass and false imprisonment against the defendant, a justice 
of the peace,) the defendant produced in evidence, under the 
general issue (5), a warrant signed by him, reciting a convic¬ 
tion of the plaintHT for unlawfully returning to u parish, 
whence he had been removed, and requiring the keeper of a 
.houseof correction to keep the plaintilF to hard labour; he 
also produced the conviction, referred to in the warrant, re¬ 
gularly drawn up: Mr. Justice Aston, upon this, gave his 
opinion, ** that the conviction could not bo controverted in 
evidence, but that, as the justice had a competent jurisdiction 
of the matter, his judgment was conclusive, till reversed or 

(») Dr. Widrington’s case, i Lev. (3) R. v. Grundon, tJowp. 31 j. 

43. Dr. Patrick’s case, 1 Lev. 65. (4) At Winchester'saxn. ass. 1767, 

Case of New College, 4 Lev. 14. from a MS. note in j T. R. 633. 

(») Philips V. Bury, Skin. 447. laEast, 73. 16 East, ai. 

1 £d. Raym. 5. S. C. 4 T. R. 346. (3) St. 7 Jk, x. c. j* 

8. C. 
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quashed; and that it could not be set aside at nisi prius.” 
Tile plaintiff was accordingly nonsuited. 

Where the magistrate has committed to prison, not having 
any jurisdiction, he will be liable to an action for false im¬ 
prisonment, though the conviction has not been reversed or 
quashed (i); as, where the plaintiff was convicted and comr 
mittcd to prison for destroying game, though, as it was 
proved, he had effects which might have been distrained, suf¬ 
ficient to answer the penalty, (the statute of 5 & 6 Ann. c. 14. 
enacting that the penalty is to be levied by distress and sale of 
the offender’s goods, dnd, for taant of distresSf the offender to 
be committed to the house of correction (2);) or, where the 
justice has committed to prison, on mere suspicion, without 
any information laid before him. (3). So, in the late case of 
Groome v. Forester and Goodwin (4), where an overseer of a 
parish was convicted, under the st. 17 G. 2. c. 38. s. 2., of 
neglecting to deliver over to the succeeding overseers a certain 
book belonging to the parish, particiillrly described in the in¬ 
formation, and for this offence was adjudged to be com¬ 
mitted to the common gaol, to be safely kept, until he shall 
have yielded up all and every the books concerning his said 
fice of overseer belonging to the said parish,” which were also 
precisely the terms used in the warrant of commitment, the 
Court of King’s Bench determined, that this commitment 
was not authorised by the act of parliament, and was entirely 
void: for the warrant of commitment casts upon the gaoler 
the function of enquiring and determining, what were all 
and every the book^ concerning the office of overseer,” for the 
yielding up of which he was to discharge the prisoner, instead 
of requiring the gaoler to detain hk prisoner, (as it ought to* 
have done,) until he idiould yield up the particular book spe¬ 
cified and described in the information; the warrant therefore 
subjected the prisoner to the risk of imprisonment for an in- 
defini^ period, namely, until he had complied with a condi¬ 
tion of greater extent than was imposed by the act of 

(i) Hill V. Batenuui, » Str. 710. (3) » T. R. its- 

Crepps V. Durden, Cowp. 640. (4) Tiin.T. i8ii, MauIe&Sefw. 

Moi^wiv. Hughes, a T.R.»*5. MS. 

(ft) t Str. 710. 
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parliament, ami where the gaoler had not adequate means of 
judging, whether the prisoner should have in fact complied 
with the terms of the condition. The Court therefore deter¬ 
mined, that the commitment made in pursuance of the sulju-, 
dication, as well as the adjudication itself in respect of the 
imprisonment, was clearly an excess of jurisdiction, and that 
the imprisonment was a trespass in the committing magistrate, 
for which an action might be maintained. 

It is reported to have been held(i), that, where actions 
for false imjjrisonmQift are brought against justices of peace, 
they are obliged to shew the regularity of their convictions; 
and that the informalions laid before them, upon which their 
convictions are founded, must be produced and proved in 
court. But it a^^ears from later authorities (2), that, in 
such collateral proceedings, tlie informality of the conviction 
cannot be taken advantage of by the plaintiff; and that, if the 
magistrate was warranted in taking cognizance of the charge, 
and did in fact convict,ihis will be sufficient to protect him, 
liowever irregularly the conviction may have been drawn 
up. (3) It may also be collected from the late case of Gray 
V. Cookson (4), that, if the magistrate had a general juris¬ 
diction over the subject-matter, evidence of facts not stated in 
the conviction is not admissible, to prove that the conclusion 
drawn by the magistrate was erroneous. 

It is a general rule, with respect to special and limited 
jurisdictions, that where a person acts as judge, (that is, where 
> he has over the subject-matter a general jurisdiction, which 
' he has not exceeded) he will not be liable to have his judg¬ 
ment examined in an action brought against him. (5) Thus 
if an ecclesiastical Judge proceeds to excommunicate in a 
cause, in which he has jurisdiction over the subject-matter, 

( i) Hill V. Bateman, before Ray- (4) 16 East, *3. See also 7 T.R. 
mond C. J., z Str. 710. 633. n. 

(1) Massey T. Johnson, 12East, 67. (5) Marehalsea case, ,10 Rep. 76- 
And see Gray v. Cookson and Clay- Dr. Groenvelt v. Dr. ^urwell, 1 Ld. 
ton, 16 East, 13. Ray. 454. 4(5;. • 1 gaifc. 3^5, g, C. 

(3) Where a conviction has been Miller v. Scare, a Black Rep. 1145. 
quashed, the magistrate is protected in Moses v. Macferian, ante, p. 244. 
certain aies by st* 43 G< 3. c. X4i« 
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he will not be liable to an action, although he proceed to 
excommunicate erroneously; but if lie excommunicates in a 
matter, in which he has no jurisdiction, he will be liable to an 
. acti(tfi. (I) And where a statute provides, that the judgment 
of commissioners, appointed by the act, shall be final, their 
decision is conclusive, and cannot be questioned in any col¬ 
lateral proceeding. It has therefore been .held, that a certifi¬ 
cate from commissioners for settling the debts of the army, 
stating that so much was due from the defendant (an army- 
agent) to the plaintiff (an officer), was conclusive in an action 
brought to recover the money ; and that no evidence could 
be received to shew,'that the commissioners had formed a 
wrong judgment. (2) 

(i) Ackerley v. Parkinson and afterwards refused by the whole Court. 
Mawdesley, 3 Maule & Selw. 411. See also Lane v. Hegbefg, Bull. N. P. 

(a) Moody v. Thurston, i Str. 481. tg.; Earl of Radnor v. Reeve, a Bos. 
ruled by Pratt C. J. j and a new trial & Pull. 391. 


CHAP. IV. 

Of certain other judicial Proceedings, 


proceed now to treat of the admissibility of certain 
other judicial proceedings; and in the present chapter 
it is proposed to consider the admissibility of proceedings in 
Chancery, of depositions, inquisitions, examinations taken 
under acts of parliament, judgments of inferior courts, and, 
lastly, of awards. 


Sect. I. 

Of Proceedings in Chancery. 

A decree in the Court of Chancery may be given in Decrtc. 
evidence on the same footing, and under the same limitations, 
as the verdict or judgment of a court of common law. (i) 


(i) See ante, p. a4s> 


The 



Of Proceedings in Chancery, [Ch. 4*. 

Bill. The common opinion used to be, that a bill in Chancery, 

which had been Ibllowed up by other proceedings, was ad¬ 
missible in evidence against the complainant, as an admis¬ 
sion of facts. (I) “ The allegations in the bill, it was >said, 

must be supposed to be true: nor is it to be presumed, that 
the bill was preferred by a counsel or solicitor, without the 
privity of the party himself. (i)” However, it is notorious 
that many of the facts stated in the bill are the mere sugges¬ 
tions of counsel, made for the purpose of extorting an answer 
from the defendant. The general rule therefore is, that a bill 
in Chancery will not be evidence, except to shew that such a 
bill did exist, and that certain facts were in issue between the 
parties, in order to introduce the answer or the depositions of 
witnesses (2); it is not to be admitted as evidence, in courts 
of law, to prove any facts either alleged or denied in the 
bill. (3) Lord Kenyon, indeed, is reported to have admitted 
a bill in Chancery, filed by an ancestor, to be evidence of a 
pedigree there stated, as a declaration in the family. (4) But 
it was resolved by the Judges in the Banbury peerage case, on 
a question put to them by the House of Lords, that a bill 
in equity, or depositions, cannot be received in evidence 
in the courts below, on the trial of an action of ejectment, 
against a party not claiming or deriving in any manner under 
the plaintiff or defendant in the Chancery suit, either as 
evidence of the facts therein deposed to, or as declarations 
respecting pedigree. (5) And even if the bill or depositions 
could be received, some extrinsic proof must be given of the 
relationship between the complainant and the party whose 
pedigree is disputed. It would not be sufficient, that the 
|)ill purports to have been filed by a relation. In the Ban¬ 
bury peerage case before mentioned, where C. D.’s legitimacy 
was in question,, the claimant offered in evidence a bill filed 

(l) Snow V. Philips, i Sid. aai. (4) Taylor v. Cole, sitt. after Hil. 

Gilb. £v. 43. Wooliet V. Roberts, term, 1799, 7T. R 3. n. 

I Chan. Cas. 64* contra. (5) MS. case, in % Selw. N. P. 685.; 

(*) Lord Ferrers v. Shirley, Fitzgib. Feb. 1809. See also Berjseley Peerage 
196. BuU. N. P. 335. fiowerman v. case, supra, p. 190.; and Freeman v. 
Syboum, 7T.R. 3. iWightw. 335. PhilUpps, vupra, p. 193, 

(3) Banburyf’eerage case, reported 
from MS* in % Selw. N. P. 685. 


in 
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in C. D.’s name by E. F. his uncle and next friend, stating his 
legitimacy, but there was no proof that E. F. was his uncle; 
tlie Judges, being referred to for their opinion, were unani- 
.mous, that extrinsic proof of the relationship was essential, 
and the bill, which was abovg 150 years old, was accordingly 
rejected, (i) 

Answers in Chanceiy are confessions on oath, and there- Ansvrcr, 
fore strong evidence against the party who makes them. 

But when an answer is read, all the parts must be taken 
together, connected, and entire. If only a part is read in 
evidence, the other pm'ty is entitled to have the whole read (2); 
and if, on exceptions being taken, a secoifd answer is put in, the 
defendant may insist upon having that also read, to explain what 
he swore in his first answer. (3) This is the general rule, whm 
an answer of either party to the suit is given in evidence 
against him, to prove a point in issue. But if an answer is 
produced, merely for the purpose of shewing the incompetency 
of a witness, who has in his answer admitted himself intcr^ted 
in the event of the cause, that part only is to be read which 
states the ground of interest (4); for if the witness is in¬ 
competent, his evidence ought not to be received in any 
form; on the other hand, if he is competent, he ought to be 
examined viva voce in open court. 

When you read the answer of a party, says Ch. B. Gilbert, 
the confession must be all taken together: you shall not take 
only what makes against him, and leave out what makes for 
him; for the answer is read as the sense of the .party,(5) 

But although the defendant may regularly insist on’ having 
the whole of the answer read, that, by comparing the several 
parts with each other, the true meaning and extent of the ad¬ 
missions may be more clearly understood, it will not therefore 
follow, that all the parts of his statement are equally credible, 


(z) MS. case in % Selw. N. P. 685., (3) R. v. Carr, i Sid. 418. Bull. 

Feb. 1809. .^e also Berkeley Peer* N.P. 137. See ante, p. 84* 
age case, supra, p. 190. and Freeman (4) Spann v. Drax, trial at bar, 

v.Fhillipps, supra, p.'l93. BuU. K.P. 338. 

(a) By Holt C.J. Lynch v.Claike, ^5) G!lb.£v. 44> See ante, p. 84* 

3 Salk. 153. Eari of &th v. Batter* 
sea, 5 Mod. 9. 

or 
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or that every thing, which he asserts, is to be admitted, as 
strictly proved. If, for example, he states a fact, not from Ids 
own knowldege, but on mere report, that would not be evi¬ 
dence in his favour; as, on the other hand, it would not be 
evidence against him, in case he had acknowledged the re¬ 
port to be different. The objection is, not that he speaks in 
his own behalf, for that difficulty is waived by the other party, 
who offers the answer in evidence, but that he speaks from 
hearsay, and has not the means of knowledge, which alone can 
be resorted to. In the case of Roe on demise of Pellatt 
and Others against Ferrars(i), where the defendant gave in 
evidence an answer by the lessors of the'plaintiff, Mr. Justice 
Chambre, observing upon the degree of positive proof, which 
the lessors of the plaintiff had drawn from the answer in their 
own favour, expressed himself thus:—“ It is true, that the an¬ 
swer was introduced into the cause by the defendant, in whose 
behalf some parts of it were read. But in those parts, on 
which the lessors of the plaintiff relied, they speak only to 
what ** they have heard as truth.” 1 think that was not ad¬ 
missible evidence, for it appears to me, tliat where one party 
reads a part of the answer of the other party in evidence, he 
makes the whole admissible only so far as to waive any objeo- 
tion to the competency of the testimony of the party making 
the answen^ and that he does not thereby admit as evidence 
all the facts, which may happen to have been stated by way 
of hearsay only, in the course of the answer to a bill filed for 
discovery. This point, he added, does not indeed appear to 
have been contested at the trial. Had it been contested, I 
should have thought the court bound to s&nd the case down 

for a new trial.” 

• 

An answer in a court of equity is evidence against th» party 
^who made it, and against all personsclairaingunder him. Thus, 
-an answer to a bill filed in the Court of Exchequer, in a suit 
instituted for tithe-hay by a vicar against the rector and others 
(owners of lands in the parish), in which answer the defendants 
disputed the vicar’s claim, and declared that the tith^ in ques¬ 
tion belonged to the rector, will be evidence, in an action for 
tithes by a succeeding rector against owners or occupiers of 

(1) s Boi. ft; Pull. J43. 548. 

the 
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die same lands, for the tithes of which th,e former suit was in¬ 
stituted. It is equally admissible in evidence, although a de- 
oree is not shewn to have been made in the suit (i); and proof 
of an examined copy will be sufficient proof of the answer, (i) 

The answer of a minor by his guardian is not evidence 
against him (a); because, in reality, it is the guardian’s answer. 
The guardian is sworn, not the minor, who possibly may ^ 
know nothing of its contents. And therefore an answer, pur¬ 
porting to be the answer of a minor by his mother and guar¬ 
dian, may be read against the mother in^another cause, where 
site is defendant in her own capacity. (3) The answer of one 
defendant, generally speaking, is not evidence against a co-de- , 
fendant(4); for if that were allowed, a plaintiff might makc*^ 
one of his friends a defendant, for the purpose of procuring an 
answer in his favour against the co-defendant, who would have 
no opportunity of cross-examination. As an admission by one 
of two partners, concerning joint contracts during the part¬ 
nership, is good evidence to charge the other partner in an 
action against him alone (5}: so, in an action by a creditor 
against some of the partnership firm, the answer of another 
partner to a bill filed by other creditors, has been received in 
evidence against the defendants, not indeed to prove the part¬ 
nership, but, that being established, as an admission against 
those who are as one person with him in interest. (6) 

It does not appear to have been expressly determined, whe¬ 
ther an answer by a married woman can be used as evidence 
against her in an action after the husband’s death. In the 
case of Wrottesley against Bendish and his wife ( 7 )s (where it 

(1 ) Lady Dartmouth tr. Roberts, (4) Wyth v. Meal, 3 P. Wnw* 311. 

16 East, 334. The suit was aban- is Ves.juii. 361. 
doned by the vicar, who from that (5) Wood and others, Assignees of 
tjme bad acquiesced. See also Tra- Hussey and others, v. Braddick, 
vis T.Chaloner, 3 Gwill. 1137. Ash- l Taunt. Rep. 104. See ante, p. 76^ 
by V. Power, 3 Gwill. 1*39. Benson (6) Grant v. Jackson and others, 
v. OUTe,aGwiil.70i. Earl of Sussex Peake N. P. C. 203. See Lucas v. 
r. Temple, rLd. Raym. 310. And De La Cour, /Maule & Selw. 150.; 
see ante, p.*ao7. &c. alio p. 76. supra. 

(a) Eccleston v. Petty, Garth. 79. (7) 3 P, Wms. 237. Sec Barron 

3 P. Wms. 237. Gilb. £v. 44. V. Grillard, 3 Ves; & Beam. r66. 

(3) Beasley v. Magrath, t&hoale 
and Lofroy’s Rep. 34. 
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.«86 


Depwitions. 


Of Proceedings in Chatwerif, [Ch.4?. 

was argued, that the wife was not bound to answer, on the 
ground that the answer could not be read against her hus¬ 
band, nor against herself, as she is supposed to be under the 
control of the husband, and not to answer freely), the Lord 
Chancellor said, “ he would not give any opinion, • whether 
the answer may be read against the wife, when discovert; but 
as, in all times heretofore, the wife as well as the husband had 
been compelled to answer, he wpuld not overthrow what had 
been the constant practice.” 

Depositions in a suit in Chancery, which are the written 
examinations of witnesses taken by officers of the court or 
by commissiqners specially appointed for the purpose, may be 
given in evidence in an action at common law, on the same 
matter, between the same parties, or between any who claim 
under them, if it can be proved at the time of the trial tiiat 
the deponent is dead (i); or, that he cannot be found after 
strict enquiry (2); or, that he has been subpoena’d and is un¬ 
able to attend from sickness (3); or, if it can be proval, tliat 
he has been kept away by the contrivance of the other 
party (4); or, that he is out of the kingdom, or not amenable 
to the process of the court. (5) In either of these cases, de¬ 
positions are admissible in evidence. But if the witness 
himself is in a state to be produced, his depositions cannot be 
received. The party who wishes to have the benefit of his 
testimony, ought, if he is able, to bring him forward, that 
he may undergo an open examination, in the face of the pub¬ 
lic, before the jury and the court: a mode of enqiiir}' gene¬ 
rally more conducive than any other to the discovery of truth, 

. When a witness has been exarained ofiT interrogatories, and 
afterwards by accident becomes interested in the thing in 


(i) Godb. p, X93, pi, 376. &p, 
336. pi, 418. Fry V, Wood, l Atk, 
Rep, 445. Coker v. Farewell, 3 P, 
Wnu. 563. GUb. 54.' Bull. 
N. P. 339 - . 

(3) See caiei in (s). Benion 
v.OKw, before ReynoldaC.B. 4 Sir. 
930. 

(3) Luttrel T. Reynel and Others, 
I Mod. 383, Adm, per cur. in Kins¬ 


man V. Crooke, trial at bar, 3 Ld- 
Ray. 1166. I Atk. 445* Gilb. Et 
54 * Bull. N. P. S39. i Ves. & 
Beam. 33. 340, Jones v. Jones, 1 
Cox Cai. 184. 

(4) Bull. N. P. S43.' 

(5) I Atk. Rep. 445. Lord AI- 
tham v; Earl of Anglesey, tr. at bar 
in K. B.,Gilb.£q. Cas. x6.18. 

question, 
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question, the Court of Chancery has allowed lus depositions 
to be read for him, as evidence in his own suit, on a bill of 
revivor, (i) “This,” said I.ord Hardwicke, “has been al¬ 
lowed on just reason; because his evidence must be taken, as 
it sR>od at the time of bis examination,, which should not 
be set aside, unless it could be supplied by other evidence.” (2) 

But a different rule has been established in courts of common 
law. It was resolved in Tilly’s case, by the unanimous opi¬ 
nions of the courts of King’s Bench and Common Pleas, tliat 
a party to an action of ejectment could not give in evidence 
his own depositions, though he had made them at a time 
when ho was perfectly disinterested. (3) 

Depositions are not to be admitted in evidence for a party ^ 
to the suit, against a stranger, who was not a party, nor ^ 
claims under either of the parties (4); nor can they be uaed 
by a stranger against one of the parties. (5) An exception 
has been made in cases, where the question is on the existence ' 
of a custom or on the right to tolls, or where hearsay and 
reputation would be good evidence (d); and in such cases, 
depositions are admissible in evidence, in a suit between other 
parties, provided they have not been made post litem motam. 

But if the question at issue is precisely the same in both suits, 
the depositions in the former suit cannot be admitted. (7) 

Depositions in a suit, instituted for tlie purpose of per^ 
petuating testimony, are not objectionable on the ground that 
the interrogatories, in answer to which they were made, were 
leading interrogatories, and such as could not regularly.be, 
put on the examination of a witness. Thus, in the case of 
Williams v. Williams (8), where the question was os to the 

(i) Goss V. Tracy, % Vem. 699- 679. pi. 8. i Veni. 413., Cooke v. 

I P. Wms. aS;. S. C. Haws v. Hand, f ountdn. 

a Atk. 61-5. (5) Rushworth v. Countess of 

' (a) In Glyn v. Bank of England, Pembroke and Currier, Hardr. 473- 
» Ves. 43. Gilb. Ev. $$. See ante, p. 347- 349 

(3) Ully't case, X Salk. 386. See (6) Bull. H. P. 339. See ante, 
also Hdcrofic^T. Smith, £q. Cas. Ak. p. 

334. i Baker v. Lord Fairfax, x Str. (7) Berkeley Peerage case, supra, 
loi. j Bull. N.P, 343, P* »90* Freeman v.Hiillipps, supra, 

(4) Hob. Rep. ijj, 3 RoU* Ab» p. 193. 

(8)4 Maule A Selw- 497 * 

locality 
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locality of certain lands, whether they were situated in the 
county of A. or in that of B., an exemplification was pro¬ 
duced of an ancient record of proceedings in a suit in tlie 
Court of Chancery to perpetuate testimony; ajid an objection 
was taken to several of the depositions, that the interroga¬ 
tories w'ere leading. But the objection was overruled; and 
tlie Court of King’s Bench afterwards determined, that the 
depositions had been properly admitted; for the party, against 
whom the depositions were originally made, had an oppor¬ 
tunity of objecting to them, and might have applied to have 
them expunged. Instead of which he allowed publication to 
pass, and the evidence to be exemplified; the objection, there¬ 
fore, though it might,have been taken with effect in the first 
instance, was now too late, after such an acquiescence by the 
party. 

.^-^When a bill has been dismissed, the rule respecting the 
» admissibility of the depositions has been laid down with the 
following distinction. If the bill was dismissed, because the 
court considered the matter to be unfit for equity to decree, 
the depositions may still be given in evidence, provided the 
subject-matter of the suit was regularly before the court, and 
within its jurisdiction. (i) But if the suit in equity be liis- 
rnifised for the irregularity of the complainant, it has been 
said, that the depositions in that cause cannot be read in any 
fresh suit. Tlius, where a devisee brings a bill of revivor, on 
a suit commenced by his devisor, and depositions are taken, 
and then the cause on the hearing is dismissed, because a 
devisee, claiming as a purchaser and not ,by representation, 
cannot bring a bill of revivor, the devisee will not be allow ed, 
on exhibiting a new original bill, to use the former deposi¬ 
tions; for in the first cause, in which the complainant 
mistook his remedy, there was no complaint regularly before 
the court, and consequently there could not regularly be any 
depositions. (2) 

the witness after being examined de bene esse jshould die 

(1) Sraltl) V. Vnle, I Ld. Ray. (3) Backhouse v. Middleton and 

Others, Chan. Cas. 175. Glib. Ev. 

’ 56. 
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before the defendant puts in his answer, his deposition can¬ 
not be read (i), because the opposite party had not the power 
of cross-examination; and the rule of common law is strict, 
that no evidence shall be admitted, but what is or might have 
been under the examination of both parties. “ In such a 
case,” says Ch. B. Gilbert (2), “ the course is to move the 
court of Chancery, that the deposition of the deceased wit¬ 
ness should be read; and, if the court see cause, they will 
order it, and this order will bind the parties to assent to the 
reading of such depositions, though it does not bind the court 
of nisi prius.” It is the common practice in the court of 
Chancery, when an issue or trial at law is directed, to make 
an order that the depositions of witnesses sfiall be read in evi- 
<lence, if it be satisfactorily proved at the time of the trial, that 
they are unable to attend in person. (3) But this order is not^ 
j. .,ade, for the purpose of making that admissible in evidence, 
which is of a nature not strictly admissible in courts of 
common law, but for the convenience of the parties. For 
if depositions are offered at the trial without such an order, 
the whole record, bill, answer, &c. must be proved; but if 
tliere is an order for reading the depositions, the court of law 
will read them without going tlirough the regular and strict 
course, which is generally necessary for the purpose of making 
them evidence. (4) 

The reason why depositions are not I'ead in evidence, be¬ 
fore the defendant has put in his answer, has been before 
mentioned to be, because it does not otherwise appear that the 
adverse party had liberty to cross-examine. This reason will 
apply, where the defendant is in contempt for refusing to 
answer. If the adverse party, says Ch. B. Gilbert, had been 
in contempt, then the depositions of the witnesses shall be 
admitted, for then it is the fault of the objector that he did 
not cross-examine the witnesses, since he would not join the 

(i) - V. Browne,Hiirdr. 315. 440. And see Marsden v. Bound, 

Dutton V. Colt, Slr_T. Ray, 335.0. iVern. 331. 

Ford V. Guy, cited in Howard v. (3) Corbet v. Corbet, i Vei. & 
Tremaine, i Show. 363. Picrcy v. Beam. 340. 

——, a Jon. 165. Bull. N. P. 440. (4) Palmer v. Ld. Aylesbury, 15 

(a) GUb. Ev. 57, 58. Bull. N. P. Ves. jun. 176. 
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examination. (i) This subject came' before the court of 
King’s Bench in the case of Cazenove v. Vaughan (2); 
from whicli it now appears to be clearly settled, that deposi¬ 
tions are not allowed to be read in evidence, before answer 
jnjt in, or before the party is in contempt, unless, lie has 
had an opportunity of cross-examining; but if he has 
had such an opportunity, and has omitted to avail himself of 
it, he cannot afterwards make that a ground for objecting to 
the depositions as evidence. 


Sect. II. 

Of Depositions, Examinations, Inquisitions, 4 'C- 4 '^- 

►••Depositions arc frequently taken with the consent of the 
parties to a suit, when a material witness is about to leave the 
kingdom, or resides abroad. (3) And these depositions may 
be given in evidence, if at the time of the trial the wdtncs'- 
has quitted the country. (4) But if the trial comes on before 
his departure, or after his return, the depositions cannot be 
read. This rule, however, is not to be taken so strictly, 
as to make il absolutely necessary, that a witness, who is 
about to go abroad, should be on his voyage, when the trial 
comes on. If the ship has sailed, though it may have put 
back, or if the witness be on board, and the ship ready to 
sail, though prevented by contrary winds, that seems to be 
sufficient. (5) 

Where an indictment or infomation is exhibited in the 
King’s Bench for an offence committed in India, or where a 
suit has been comnienced in any court in this country for a 
cause of action arising in India (6), the depositions of wit¬ 
nesses may be obtained under the provisions of the statute 
13 G. 3. €.63* ss. 40. &44. This statute enacts, that the 
Court may award a writ of mandamus to the Judges of the 

t 

(l) Gilb. Ev. 56. (5) Fomick v. Agar, 6 Esp. N. 

r») J Maule & Set. 4. P. C. 93. Ward v. i Taunt. 

I jj See ante, p. la- 461. 

(4) Anon.case, a Salk. 691, Fal- (6) Francisco v. Gilmore, i Bos. 
coner v. Hanson, i Campb. 173. & Pull. 177. 


courts 



Sect. 2.] Of Deposilions, EmminationSy 291 

courts, in India, as the case may require, for the examination 
of witnesses, who are to be examined publicly in the court 
upon oath administered according to the form of their seve¬ 
ral Ireligions; and these depositions, duly taken and returned, 
in the form prescribed by the act, are to be allowed and 
<leenied as good and competent evidence, as if the witness had 
been sworn at the trial, and examined viva voce. 


The depositions of witnesses, taken by commissioners of Depositions 
bankrupt, could not formerly be given in evidence, in an ac- nvfssioner?of 
tion to try the C|uestion of bankruptcy or any other question bankrupt, 
connected with it, because in these proceedings the parties 
interesletl had not the power of cross-examining the wit¬ 
nesses, (i) But now, by the statute 5 Geo. 2. c. 30. s. 41. 

“ Upon petition of any jrerson to the great seal, praying that 
the commission and the depositions taken thereon, or any part 
of such depositions, and any other matter or thing relating to 
the commission or the proceedings thereon, may be entered of 
record, the great seal may direct them to be entered of record; 
null ill case of the death of the ivitnesscs proving the bank¬ 
ruptcy, or ill case the commission, defiositions, proceedings, 
or other matters or things, be lost or mislaid, a true copy of 
the record of such commission, deposition, and proceedings, or 
other matters or things, signed and attested as therein men- 
lioned, may upon all occasions be given in evidence to prove 
such commission and the bankruptcy of such person against 
\vhom the commission issued, or other matters or things,” 


These clepositione, when recorded, are evidence in an 
action at law, to prove the precise time, when the act of 
bankruptcy was committed (2); for the witness cannot tell 
his story before the commissioners, without saying when the 
act of bankruptcy was committed. Ho must mention that 
naturally and of course, and therefore is the more likely to 
speak the truth. In many cases, its being an act of bank¬ 
ruptcy depends on the time. The legislature consideral the 
cornmissionocs as imlilferent persons, examining the witnesses 


(r) a Roll. Ab. 6J19. pi. 9, Bull. (j) J.mson v. WjIsou, i Doug. 
N i\ ui- 2S1- 
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with impartiality) and taking care of the interests of all 
parties. (i) 

^ The statute 49 G.3. c. t2i. s. lo., enacts, that, in all actions 
brought by or against assignees, the commission and the pro- 
^ ceedings of the commissioners are to be received as evidence 
__of the petitioning creditor’s debt, and of* the trading and 
bankruptcy, unless the other party in the action, if defendant, 
at or before the time of pleading to the action, and, if plaintiff 
before issue joined give notice in writing to such assignee, 
that he intends to dispute the same. And by section ii. of 
the same act, in all suits in equity by or against assignees, 
the commission and proceedings are to be received as evidence 
of the petitioning creditor’s debt, and of the tratling aiul 
bankruptcy, against all the other parties in the suit, unless 
such parties, some or one of them, within ten days after re¬ 
joinder in the cause, give notice in writing to the assignees, 
that they intend to dispute the same. 

This statute applies only to those cases, where the assignees 
are parties to the action. In an action between third persons, 
if the validity of a commission of bankruptcy comes in¬ 
cidentally into question as a ground of defence, it must be 
regularly proved, as it would have been before the passing of 
the statute. (2) But the statute is not confined to cases 
whore the assignees are named as such upon the record; and 
will apply, where the opposite party knows, that they make 
out their title under the commission. (3) When the pro¬ 
ceedings are offered in evidence, it will be sufficient to prove 
that they came out of their proper custody, (namely, that of 
the solicitor to the commission,) or to prove tlie hand¬ 
writing of one of the commissioners, before whom they were 
taken. (4) Such evidence is necessary, although there has 
not been any notice of an intention to di.>putc their validity. 

The statute requires the notice, on the part of the plaintif]^ 
to be given before issue joined. A notice, therefore, deliverfed 

(I) By Ld. Mansfield, ib. (3) Simmonds v. Knight, 3 Campl), 

(z) Doe dem. Mawson v. Liston, 251. 

4 Taunt. 74z. (4) Collinson v. Hillear, 3 Campb. 

30. 


at 
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at the time of delivering the issue with notice of trial, is 
plainly insufficient. (i) The notice by the defendant is to be 
given at or before the time of pleading; and if he has been 
peripitted by the court to withdraw his plea and plead 
de novo, the last plea must be considered the party’s plea 
to all purposes, and a notice given at the time of pleading 
such plea is a sufficient compliance with the statute. (2) 
With respect to the serving of the notice, service on the 
assignee in person is not necessary; a delivery of the notice 
to the attorney of the party is the best for all practical uses, 
and will be sufficient; but it is not a good service, to deliver 
the notice to a servant at the dwelling-house of the as¬ 
signee. (3) A notice, that the defenddht means to dispute 
the validity of the commission, is not to be considei'ed as part 
of his evidence in the cause, but may be proved at the 
beginning of the trial, and immediately calls on the plaintiffi 
to su})port the commission in the same manner as before tlic 
^ict passed. (4) 

The words of the statute are, that the commission and 
the proceedings of the commissioners are to be received as 
evidence of the several matters there specified, unless the other * 
party give notice in writing, that he intends to dispute the = 
same. If such notice is not given, the proceedings SLve primd 
facie evidence; but not conclusive, as was at first supposed.(5) 
The bankrupt, in an action against the assignees, may call 
witnesses to contradict the depositions respecting the petition¬ 
ing creditor’s debt, the trading or the bankruptcy, although 
he has not given suth a notice to the assignees. (6) 

The examination of a bankrupt before the commissioners' 
is evidence against him, although the questions were impro¬ 
perly put to him with a view to the action (7), and though he 

(1) Richmond V. Heapy, 4 Campb. (j) Humphries v. Coggan, 1812* 
,207. 1 Rose. Bank. Cas. 226. 

(a) Decha»pne V. Lane, a Campb. (6) Ellis v. Shirley, 3 Campb, 424. 

3 25. Jones V. Llewellyn, i Merivale, 6. (fl). 

(3) Plowdrd V. Ramsbottom, 3 Mills v. Bennett, 3 Maule &Sel. 556. 

Taunt. ja6. (7) Stockfleth v. De Tastet, 4 

(4) Dccharme V. Lane, 2 Campb. Campb. lo. 

3 * 4 * 

u 3 
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might have demurred to them as esiposing him to penalties. (r) 
If the wiliies^s, examined before the commissioners, has signed 
the examination after it was read to him, it must obviously 
be immaterial with respect to the (jueslion of admissibility, 
whctlier every word used by him was taken down, or only 
the substance of what appeared to be relevant. (2) And if he 
refers in his examination to a written document, as containiiiir 
a statement of the tacts to which he is questioned,* that docu¬ 
ment may be read as part of his examination. (3) 

As the proceedings arc made evidence by the statute, the 
deposition of the petitioning creditor is admissible evidence of 
the petitioning creditor’s debt, though ho himself would not 
have been a competent witness to support the commission. (4) 
Only such of the depositions, as are read, are to be consi¬ 
dered as given in evidence. The opposite party cannot inspect 
any other deposition, for the purpose of cross-examining a 
witness; but he may afterwards call for that dejmsition, and 
read it in evidence for the purpose of cojilradicting him. (5) 
The proceedings are kept for the benefit of the crMitors, 
and there is no right to inspect them as public documents. 

In an action of assum]isit for a creditoi*’s share, under an 
order of commissioners of bankrin)t for a dividend, the pro¬ 
ceedings of the commissioners arc conclusive evidence of the 
debt, against the bankrupt’s assignees (6): where the debt 
has been once liquidated before the commissioners, it cannot 
be litigated, except on an application to the great seal. Hut 
on an indictment for perjury, charged to Iwvo been committed 
by the defendant in passing his examination belorc the com¬ 
missioners, strict evidence of the bankruptcy seems to be 
necessary, and the commission and proceedings under it will 
not be sufficient proof; for the authority of the commissioners 
in taking the examination is grounded, not in the com¬ 
mission, but in the bankruptcy. (7) 

(i) Smith V. Bcadnell, i Carnpb. (4) Bisse v. Randall, a Campb. 
30. 49.3 • 

(a) Milward V. Forbes, 4E3P.N. (5) Bluck v. Thorne, 4Campb. 

P. C. 17a. 191. 

( 3) Falconer v. Hanson, i Campb. f 6) Brown v. Bullen# i Doug,407. 

171. ( 7 ) R. Y« Punshon, 3 Campb. 96. 

Justices 
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Justices of the peace are enabled and directed to take the Depositions 
depositions of witnesses in cases of felony, by the statutes 
I & 2 Ph. & M. c. 13. 814., and 2 & 3 Ph. & M. c. lo.(i). ^ 

By the first of these statutes, “justices of the peace, when 
any person is brought belbre them for manslaughter or felony, 
being bailable by law, shall, before any bailment, take the 
examination of the prisoner, and the examination of them 
who bring him, of the fact and circumstances thereof, and 
the same, or as much as may be material to prove the felony, 
shall put in writing, before they make the bailment; which 
c'xamiiiation, with the bailment, the said justices shall certify 
at the next general guol delivery to be holden within the 
limits of their commission.” • * 

As this statute extended only to bailable felonies, and not 
(o cases where the justice committed a prisoner on suspicion 
of manslaughter or felony, (in which cases, however, the 
examination of the prisoner, and of those who brought him 
before the magistrate, was more necessary, than wJiere the 
}n'isoncr was bailed,) it was therefore enacted by statute 
2 & 3 Ph. & M. c. 10., “ that the justice, before he shall 
commit a prisoner, brought before him on suspicion of man¬ 
slaughter or felony, shall take the examination of the prisoner, 
and the information of thoSe who bring him, of the fact and 
circumstance thereof, and shall put the same, or as much 
thereof as shall be material to prove the felony, in writing, 
within two days after the said examination, and the same 
shall certify in such form and at such time as they ought to 
do, if such prisoner so committed had been bailed.” 

In the construction of these statutes, it seems now to bc^ 
settled (2), that the depositions of‘a witness,' taken upon., 
oath (3), in the presence of a prisoner (4) who has been 
brought before the magistrate qn a charge of felony, may be 
given in evidence on the trial of an indictment for the same 


(i) I Ilal. 1 *. C. 305. 385. 2 Hal. 
P.C.5a. Tong’s cas8,Kel.i9. Paine’s 
OLiC, I Salk. aSx. Woodcock’s case, 
a Leach Cr. C. 565. 

(z) See Hawk. P. C. b 1,. c. 46. 
15 - 

U 


(3) 1 Hale P. C. 30f. ^86. zHal. 
P. C. 5a. lao- 284. Dalton. Just, 
c. III. p.369. Bull.N.P.Z4Z. 

(4) R.v.Payne, 5Mod. i 6 j. cited 
byLd. Kenyon, 5 T.R. 723.. Wood¬ 
cock’s case, 1 Leacb Cr. C. t66. R. 
V. Vipont, a Burr. 1163. 

4 
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felony, if it be proved on oath to the satisfaction of the Court, 
that the informant is dead(i), or not able to travel (2), or 
that he is kejit away by the means and contrivance of the 
prisoner (3); provided also that the depositions offered in 
evidence are proved to be the same, as were sworn before the 
justice, without any alteration. (4) Before the statute of 
Philip and Mary, a deposition taken before a justice of the 
county, where a felony was committed, would not have been 
evidence even though the witness had died or was unable to 
travel. (5) 

It is not essential to the validity of ^depositions, that they 
should be signed by the deceased witness. In Flemming’s 
case, on an indictment for a rape, all the Judges concurred in 
opinion, that the depositions of a girl deceased, on whose per- 
"on the crime had been committed, taken on oath by the com- 
nitting magistrate, had been properly admitted in evidence at 
the trial, though the depositions were not signed by the de¬ 
ceased. (6) The informations against the prisoner arc to be taken 
on oath; the examination of the prisoner, not upon oath. (7) A 
deposition, therefore, purporting to be sworn, is not evidence 
against the deponent on a trial for the commission of the felony. 
And the same principle applies to depositions sworn before a 
coroner. \ 

The information of witnesses, taken before justices of the 
peace, cannot be given in evidence on an indictment for a 
misdemeanor, (as, on an information for publishing a libel,) 
or in civil actions, or on an appeal for murder, (8) Nor can 
a conviction for petty treason be grounded on such evi¬ 
dence (9); for the statute i Ed. 6. c.12. s. 22. enacts, « that 
no person shall be indicted, arraigned, condemned, or con- 

(I) 4th Res. in Ld. Morley’a case, P. C. < 2 . Kel. 5.;, (the case of depo- 
Kch 55 - Bromwich s case, i Lev. sitions before a coroner.J 
180. Dalt.c III. p.369. Adm.pur (3)KeI.55. Post. Disc. p.337. 
Cur. in Payne’s case, i Salk. 281. Harrison’s case, 4 St. Tr. 402. 

Hal. P.C. 3 05. Bull. N P. 24a. Case (4) i Hal.P. C. 305. aHal.P. 
of Fleming and Windham, a Leach C.ja. Kel 55. 

Cr, C. 996 Westbeer’s case, 1 Leach (5 ) 3 T R. 710^ 711. 

Cr.C. 14. (in which case the deposi- (6) Case of Flemming and Wind- 
tiona were those of a deceased ac- ham, a Leach Cr. C, 996. 
complice.) (7) See ante, p. 87. 

(z) I Hal.P.C, 30 j. 586. allaL f8l R. v.Payne, iLd.Ray. 729. 

(9) Foster Disc. 337. 
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victed, for any offence of treason or petty treason, unless lie 
be accused by two sufficient and lawful witnesses, or shall 
willingly without violen^ie confess the sameand this is con¬ 
firmed by statute 5 & 6 Ed. 6 . c. 11. s. 12., which enacts, 

“ that no person shall be indicted, arraigned, condemned, 
convicted, or attainted, for any of the treasons specified in the 
act, or for any other treasons, unless the offender be accused 
by two lawful accusers; which said accusers at the time of the 
arraignment of the party accused shall be brought in person 
before the party so accused, and avow and maintain what they 
have to say against the said party, to prove him guilty of the 
treasons or offences Contained in the bill of indictment laid 
against the party arraigned ; unless the said party arraigned 
shall willingly without violence confess the same ” However, 
as a prisoner may be convicted of murder on an indictment 
for petty treason, the depositions are admissible in evidence to 
.support a conviction of murder, though not sufficient to sup¬ 
port a conviction of petty treason, (1) 

The words of the statute i & 2 Ph. & M. c. 13. s. 4. which 
are also referred to and adopted by stat. 2 & 3 Ph. & M.. 
c. 10., are, “ that the justices shall certify the examination, 
taken before them at the next general gaol delivery within the 
limits of their commission,” It often happens that the felon 
is taken and examined by a magistrate in a county, where the 
offence was not committed; in such a case, the examinations 
and informations are to be transmitted into the county where 
the felon is indicted, and may there be read in evidence 
against him, though the magistrate had not original cog¬ 
nizance of the offence. (2) 

As informations, when judicially and regularly taken, are 
evidence against a prisoner, if the informant dies before the 
trial; so, on the other hand, where the informant himself gives 
evidence, the informations may be used, on the part of the 
prisoner, ^to contradict his testimony. One of the objects of 
the legislature in passing the statutes, was to enable the Judge 
and jury, before whom the prisoner is tried, to see whether the 

(i) Radboume’s case, a Leach Cr. (») Dali. Just. c. in. p. 360 

C. 5ia. Swan# case, Fost. Disc, a Hal. P.C. a8c. 

J06. 
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XTitiiesses at the trial are consistent with the account given by 
them before the committing magistrate, (i) Thus, it was ad¬ 
mitted in Lord Stafford’s case (2), that the depositions of a 
. '•^r.ess, taken before a justice of the peace, might be read, at 
’ sire of the prisoner, in order to take off the credit of the 
,ti:ess, by shewing a variance between the depositions and 
•Jic evidence ifivon in court viva voce. 

O 

The statute i & 2 Ph. & M. c. 13. s. 5. enacts, “that every 
coroner upon an inquisition before him found, whereby any 
person shall be indicted for nnirdcr o]' manslaughter, or as 
accessory before the murder, shall put in writing the effect of 
the evidence given to flie jury before him, being material; and 
shall certify the same evidence, together with the inquisition 
or indictment before Iiim taken and found, at or before the 
time of the trial thereof to be had.” 

On this statute, it has been resolved unanimously by all the 
Judges, that in case any of the witnesses, who have been exa- 
miiied before the coroner, are dead, or unable to travel, or 
kept out of the way by the means and contrivauco of the pri¬ 
soner, their depositions may be read on the trial of the pri¬ 
soner, the coroner first proving, that they are the same which 
he took upon oath, without any addition or alteration. (3) 
And proof, that the witness has been enquired after and is not to 
be found, has been thought sufficient to authorise the reading of 
the depositions. (4) The statute requires the coroner “ to put 
in writing the eJJ'ect of the evidence given to the jury before him 
being materialthe true meaning of which appears to be, 
that he should at least take down the plain and obvious 
meaning of the words spoken by the witnesses, ami not merely 
to state what, in his judgment, was the result of the evidence. 

It docs not appear from the report of either of the cases 
ibove cited, whether the depositions were taken by the coro¬ 
ner in the presence of the prisoner. But it seems to be the 

(i) See the judgment in Lambe’s Thatcher’s case, a Jon. 53. Brom- 
:a$e, aLeach Cr.C. 633. wich’s casedLev.iSo. Cilb.Ev.1a4. 

(a) 3 St- Tr. p. 131, Hawk. P. (4) Adm. per Cur. in HarrUon’s 
Z. b. a. c. 46, s. aa. case, before Holt C. J., Atkinsi J., and 

(3) Lord Morley’s cate, Kel. 55. Nevil J., 4 St. Tr. 496. Contra, 4tli 

Res. in Lord Mdrley’s case, Kel. 55, 

7 f prevail- 
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prevailing opinion, that they are admissible, though the pri¬ 
soner may have been absent at the time of taking the inquisi¬ 
tion. A book of authoi^ty (i), after stating the general rule, 
that •depositions are not evidence, where there cannot be a 
cross-examination, adds, by way of exception, “ yet, if the 
witnesses examined on a coroner’s iiKpiest be dead or beyond 
sea, their depositions may be read; for the coroner is an offi¬ 
cer appointed on behalf of the public, to make enquiry about 
the matters within his jurisdiction.” And iti the case of the 
King against the Inhabitants of Eriswell {2), {where Mr. ,Tust« 

Buller, in support of his opinion on the case then before the 
Court, stated, that depositions before a coroner had long been 
settled to be good evidence, though the person accused be not 
present when they are taken, nor ever heard of them till the 
moment, when they are produced against him,) Lord Kenyon 
who differed from Mr. Justice Bidler on the principal question 
said (3), that the case, alluded to, was an exception founded on 
the statute of Philip and Mary. Besides, he added, the exa¬ 
mination before the coroner is an inquest of office; it is a 
transaction of notoriety, to which every person has a right of 
access; and writs of ad qurtd damnum have been frequently 
set aside, for want of this notoriety in the execution of them 
by the sheriff. To this effect also Lord Hale lays it down (4), 
that the coroner’s inquest must hear evidence on oath as well 
for the party accused as for the king, if it be offered to them; 
because the proceeiling is not so much an accusation on an 
indictment, as an inquisition of office to enquire truly, how the 
party came to his death; and for an omission in this respect 
an inquisition of felo de se has been quashed. 

• 

An inquisition of felo de se, taken before the coroner super 
visum corporis, is considered by Lord Coke (5) to be conclu¬ 
sive evidence of the fact against the executors or administra¬ 
tors of the deceased. But Lord Hale in his Pleas of the 
Crown (6) is of a different opinion, conceiving it unreasonable, 
that they should be concluded, and lose the goods of the de¬ 
ceased with^t an answer, by an inquisition, which may be 

(4) I PI. Cr. 415. a PI. Cr. 6o. 
Scliorcy’s case, i Leach Cr. C. 50. 

(5) 3lnst-5i* 

(6) iPl. Cr. 416. I East P. C. 389. 

taken 


(1) Bull. N. P.a4*. 
(a) 3T. R. 713. 

(3) 3T.R.7aj. 
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taken by the coroner behind their backs. And it is now set¬ 
tled that such an inquisition may be removed into the King’s 
Bench, and traversed by the executqrs and administrators of 
the deceased, (i) 

If it be found by the coroner’s inquisition, in case of the 
death of one who is not felo de se, that the person, who 
committed the offence, fled for it, the authorities hold this 
flnding to be conclusive and not traversable; yet, upon prin¬ 
ciple, it should seem as if the one case were as much traversable 
as the other. (2) 

^ There are various other kinds of inquisition of office, which, 
if regularly taken, and under a competent authority, will be 
admitted by courts of law as evidence of the facts there found. 
Some inquisitions are taken on an enquiry made by the sheriff, 
or coroner, or escheator, by virtue of their office, or under a 
writ directed to them for tliat purpose: others arc taken by 
commissioners, especially appointed to examine witnesses on 
oath, and enquire into the several matters specified. These 
inquisitions are evidence of the facts there found, even against 
third persons. An inquisition of escheat, for instance, is evi¬ 
dence, in any suit and between any parties, that the person, 
who was the subject of enquiry, died without issue, us the 
commissioners have stated. This kind of inquisition is pre¬ 
sented on the oath of a jury, and is a formal and solemn 
finding of the several facts. The escheators are bound to 
meet in a public and open place; and every person is to be 
allowed to give evidence openly in their presence. (3) 

An inquisition of lunacy is evidence on the trial of an in¬ 
dictment, to shew that the prisoner was insane, when he com¬ 
mitted the offence. (4) Such inquisitions are evidence even 
against third persons, who were strangers to the proceeding. 

(i) See I Saund. 36^. note i. by (a)S€en.(i), andHawk. b. z. c. 9. 
the ^itor, who has there collected , s.54. 
the cases on this subject. As to the (3) St. 1 H. 8. c. 8. 
duty of the coroner in taking an in- (4) R v. Rowler, O.B. June i8ia, 
quest, see stat. i H. 8. c. 8. before Le Blanc J. ajid the present 

Ch. J. of the Common Pleas, MS. 

Thu.s, 
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Thus, in a case, wheraan inquisition of lunacy was offered as 
evidence to affect the Vights of third persons, and objected 
against as res inter alios acta. Lord Hardwicke overruled tlie 
objection, and said that Inquisitions of lunacy, and likewise 
other inquisitions, as post mortem, &c., are always admitted 
to be read, but not conclusive, (i) So an inquisition taken 
by virtue of a commission which issued in the reign of Queen 
fllizabeth, under the seal of the court of Exchequer, to com¬ 
missioners to enquire, whether a prior was seised of certain 
lands as parcel of a manor, or whether the crown was seised 
of tlicm after the dissolution of the priory, was adjudged to be 
good evidence of those facts. (2) And an inquisition, taken 
under an order of the House of Common^, is evidence respect¬ 
ing the fees of certain offices. (3) 

Inquisitions, which are extrajudicial or irregularly taken, 
will not be received in evidence. Thus an inquisition made 
by a sheriff’s jury, for the purpose of ascertaining, who was 
entitled to the property of goods taken under an execution, is 
not admissible evidence even against the sheriffi in an action 
of trover brought by the party, in whose favour the inquisi¬ 
tion Avas found. (4) This evidence was received at the trial 
of the cause by Mr. Justice Duller, who admittetl it, but held 
it not to be conclusive; and, a verdict havirig been found for 
the defendants, a motion was afterwards made for a new trial, 
on the ground, that the inquisition was conclusive evidence in 
favour of the plaintiff, as against the person who contested the 
property with the plaintiff, and who was present at the time 
of taking the inquisition. But the court refused the applica¬ 
tion. Ch. J. Eyre said, he doubted whether a sheriff can, 
strictly speaking, hold any inquisition as to property, except 
under a writ de proprietate probanda in replevin. And Mr. 
Justice Duller said, he thought he ought not to have admitted 
the evidence at the trial, as the inquisition was net under the 

(1) Sergesoa v. Sealey, z Atk.41 s. (3) Green v. Hewett, Peake N. P. 

Faulderv. Silk and Another, 3 Campb. €.184. 

116. See Jones v. White, ante, (4) Latkow v. Earner and Arnett, 
P* 7 • Sheriff of Middlesex, z H. Blac. 43 7. 

(a) Tooker v. Duke of Beaufort, Glouop v. Poole, 3 Maulc & Selw. 
1 Burr. 146. 175. 

king’s 
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X 

king’s writ, but merely a proceeding b; the sheriff on his own 
authority; j 

i 

In order to make an inquisition eyidcrtce, the commission, 
under which it was taken, ought regularly to bo proved, or 
slic'Avu to be lost. But in cases of more ffcncral concern, such 
as the minister’s return to the commission in the reign of 
Hen. 8. for enquiring into the value of livings, a copy of the 
whole record need not be taken, and the commission is of 
such public notoriety as not to require any proof, (i) 

The general rule, respecting the admissibility of depositions 
after the ticath of the witness, is, that they are not evidence* 
unless they have been taken judicially, and unless the party, 
whose interests would be affected by them, had an opportunity 
of being present and cross-examining the deponent. It is 
therefore now' clearly established, that the ex parte examin¬ 
ation of a pauper concerning his settlement, taken on oath 
before magistrates, is not admissible, upon a question of settle¬ 
ment, as evidence against the appellant parish. (2) The obT 
jeetion against their admissibility is, not that the magistrrjtes 
have no power to administer an oath, (for it seems to be ad¬ 
mitted, that the statute 13 & 14 C. 2. c. 12. s. i., which first 
gave them a power to remove, gave them also incidentally a 
[lower to examine the pauper preparatory to a removal (3),) 
Imt that the examination is cx parte, obtained at the instance 
of overseers, whoso parish would be benefited by the removah 
and behind the backs of the appellants, who received no no¬ 
tice of the proceeding, and had not the benefit of a crossr 
examination. (4) 

r 

Tlicre arc some exceptions to tlie general rule, besides 
ahosc already mentioned, founded on the special provisions of 
acts of parliament. Tluis, the cxaminaLion of a single woman 
before a magistrate, under the statute 6 G. 2. c. 31., (which 

(iLBiill. N. P. 228. Ilardcasllev. (3) By Lord Kcny^in, R. v. Eris- 
Sclatff, 2 Cwill. 787. well, 3 T. R. 711. SeeLambard Just- 

(2) R. v. Nuneliam Courtenay, i b. i. c. 2i- p.209. 

East, 373. R- V. Ferry Frj’stone, (4) By Lord Kenyon, R. v.Erls- 
2 East, 54. R. V. Abcrgwilly, ib 63. well, 3 T. R. 725. 
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enacts, that, in case single woman shaU, in an examination 
to be taken in writW upon oath before any justice, &c., 
charge any person wito having gotten her with child, it may 
be lawful for the justice to issue his warrant for the immediate 
apprehension of such jrerson, &c.) will be evidence after the 
woman’s death against the reputed hither, on his appearance 
at the sessions to abide the order of the court according to 
his recognizance. This examination, taken by the directions 
of the statute in a judicial proceeding, will be evidence like 
depositions under the statute of Philip and Mary (i); although 
the proceeding before the magistrate is entirely ex parte, and 
though the party accused is not present at the woman’s 
examination. • 

The examination of a soldier before a magistrate, touching 
his sett’emont, is made evidence on an appeal, by the mutiny 
act (2), which enables “ two or more justices for the county, 
where any soldier shall be quartered, in case he has either 
wife or chiltl, to cause him to be summoned before them in 
the place, where he is quartoreil, in order to make oath of 
the place of his last legal settlement. And such justices are 
required to give an attested copy of such affidavit to the 
person making the same, to be by him delivered to his com¬ 
manding officer, in order to be produced when required, 
which attested copy shall be at any time admitted in evidence 
as to such last legal settlement at any general quarter sessions 
of the peace.” As an attested copy is thus made evidence, it 
has been determined, on a reasonable and obvious construc¬ 
tion of the act, that the original affidavit, which is a higher 
kind of evidence, ought to be admitted as well as the copy. {3) 
The statute however^ is to be construed Strictly; and therefore 
no other attested copy is legal evidence, while the original 
is in existence, except that given to the soldier. (4) For the 
same reason, it should seem, if the soldier, who has been exa¬ 
mined before the magistrates, be abroad, or dead, or has quitted 
the army at the time when the appeal is tried, the original 

(1) R. v'.'Ravcmlonc, 5 T. R. 373. (4) R. v. Claylca-lc-MoofSjjT.R. 

(a) 5 ! G. 3. c. 108. s. 70. 706. 

(3) R. v.Warlejr, OT.R. 534. 

Sire Burdou v. Rickets, j Campb. 121. 


3tV? 
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affidavit or an attested copy would not lie admissible in evi¬ 
dence. “ One inconvenience, intended to be remedied by 
the act, was that of taking a soldier oiy, of the quarters, for 
the purpose of his being examined respecting his settlement; 
and in order to guard against this unconvenience, the act 
directs the magistrates, who take the soldier’s examination, to 
give him a copy of it, to be delivered to the commanding 
officer; that copy is lodged in the hands of the commanding 
officer, that it may be afterwards produced when required. 
But if the soldier go abroad, the same inconvenience is 
not likely to happen, and the act of parliament does not 
apply to such a case.” (i) 

Depofitions Depositions taken !n an ecclesiastical court, in a cause 

A 

tinUoutti' its jurisdiction, seem to be admissible in evidence upon 

the same footing as depositions in the court of Chancery, the 
parties being the same, and having had an opportunity of 
cross-examining the deponents. Chief Baron Gilbert lays 
down the rule thus {2 ): “ Depositions taken in the spiritual 
court in a cause relating to lands cannot be read, because 
they arc no oaths at all, inasmuch as the spiritual courts have 
no autliority to take depositions relating to lands: but it 
seems they may be read, when taken in a cause in which they 
have authority, as far as relates to that cause, inasmuch as 
these are lawful oaths, and a man may be indicted for the 
violation of them, though they be not oaths in a court of 
record.” It docs not appear, in any of the cases above 
mentioned, to have been thought essential to the admissibility 
of depositions, that they should be made in courts of 
record; but the material consideration was, whether they 
were taken judicially, and whether the other party, against 
whom they w^ere offered in evidence, had an)' opportunity of 
cross-examining the deponent. And upon this principle, 
Lord Holt, in the case of Breedon v. Gill (3), was of opinion, 
that depositions before commissioners of excise, (who by 
statute 12 C. 2. c. 24. s.45. have a power to administer oaths 
on enquiring into forfeitures,) taken in the presence of the 
other party, and signed by the witness, would be admissible 

(i) By Lawrence J. In R. v. Clay- ( 4 ) Glib. Ev, 60. 

ton-Ic-Moors, 5 T. R. 708. ( 3 ) 1 Ld. Ray. 419.444. 

12t 
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on an appeal from the!sentence of the commissioners, in case 
the witness should be cread at the time of hearing the appeal. 

There are some authortties, which hold, that depositions of 
witnesses in an ecclosijretical court are not to be admitted 
in cdlH'ts of common law (i); and one book of authority lays 
it down as a general rule, that depositions, taken in a court 
not of record, shall not be allowed in evidence elsewhere. {2) 

However, the better opinion seems to be, that such deposi¬ 
tions are admissible in evidence, under the limitations above 
stated. 

Judgments in a court baron, county court, or hundred 
court, and thb judgments of any other inferior court recog- courts! 
nised by the law of the land (3), are evidence between the same 
parlies, upon the same points in issue, on matters within their 
jurisdiction. Thus, in.an action of debt on a'judgment re¬ 
covered in an inferior court, the judgment will be evidence of 
tha debt, but not conclusive; and the defendant may shew 
that the cause of action was not within the jurisdiction of the 
court below. (4) 

An award, regularly made by an arbitrator, to whom A-.vnrct. 
matters in difference are referred, is conclusive, in an action 
at law, on the parties to the reference, upon all matters witliin 
the submission. What has been before said on the subject of 
judgments by a court of concurrent jurisdiction, may be said 
also of awavils, that they are, as a plea, a bar, or, as evidence, 
conclusive between the same parties, upon the same matter 
directly in question. (5) Thus, in an action of ejectment, 
where the lessor of the plaintiff and the defendant bad before 
referred to an arbitrator their respective claims to the pro-, 
perty in question, the Court of King’s Bench held, that the 
party hatl by his agreement concluded himself from disputing 
the lessor’s title. (6) It has been before observed, that an 
award is not a bar to any cause of action, which the one party 

(1) Eari of Sarumv.SirB.Spencer, note (a) WHles Rep. 36. See Moses 
a ^U. Abr.679^ pi, 5. Lk. Rep. 167. v. Macferlan, ante, p. 444. 

March. Hep. 120. (5) Seeimte, p- 242.; and Carap- 

(2) Bull. N. P. 242. See ante, bell v.Tw^mlow, ante, p. 73.; and 

p. 241. 24a. R. V. Cotton, ante, p. 193. 

(3) Com. Dig. Evidence,” C. i. (6) Doe dem. Morris v. Rosser, 

(4) Herbert v. Cook, reported in 3 East, sj. 

X had 
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iiatl against the other at the time of th ; reference, if it appear 
that the subject-matter of the action v as not enquired into be¬ 
fore the arbitrator. (i) 

T]»e certificate of a vice-consul lias been compared" to a 
foreign judgment. But the vice-consul is not, properly speak¬ 
ing, a judicial officer; nor is his certificate to be admitted as 
evidence of the fact there stated. In the case of Waldron v. 
Coornbe(2), the Court of Common Pleas determined, that 
the certificate of a British vice-consul in a 1 ‘oreign country 
could not be received here as evidence of the amount of a 
sale, although by the law of that country he was constituted 
general agent for all absent owneis of goods, and was autho¬ 
rized and compelled to make the sale in quebtion. 

(i ) Ravee v. Farmer, 4T. R.!;46. (a) j Taunt, irta. Huberts v. EJ- 

ante, p. jja- cVmgton, 4 Esp. N. P. C. 88. 


CHAP. V. 

Of the Proof of Records, and judicial Proceedings, 

admis-sibility of jutlicial proceedings, with reference 
to the subject-matter, havitig been treated of in the jire- 
ceding cltaptcrs, it remains to consider liow their contents are 
to be regularly proved, so a.s to render them prtMluciblo in 
evidence. 

Records are, for security, jircservctl in public repositories, 
and, as they cannot be removed from place to place to serve 
a private purpose, examined copies are admitted a-s the best 
producible evidence. (i) 

The printed statute-books have been at all times admitted 
as evidence of public acts of parliament. And by the statute 
410.3.0,90.8.9., made for the better and wore cllectual 
proof of the statute law, it is enacted, that copies of the 
statutes of Great Britain and Ireland prior to the Union, 


(i) Leighton V. Leighton, 1 Str. 3 , 10 . 
*4 
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])i’iijted by tlio printer Vluly authorized, s^liall Vk? received as 
conclusive evidence of whe several statutes in the courts of 
either kingdom. 

A diflerent rule has been adopted with respect to private 
acts ot parliament. The regular proof of these is by an ex¬ 
amined copy, compared with the original in the Parliaraent- 
oiiice at Westminster. To prevent the inconvenience of such 
a strict proof, a special clause is now usually inserted, pro¬ 
viding that the act shall be deemed public; in whicli case, 
the copy printed by the king’s printer will be sufficient evi¬ 
dence of its contents, (f) And where one of the parties to 
tlie suit has done an act under a private statute, against which 
act the other party appeals, and the regularity of which pro¬ 
ceeding is the question to be tried, there the appellant will 
not be obliged to pi’oduce an examined copy, but a common 
printed copy will bo sufficient. (2) 

Copies ol records in courts of justice are of two kinds; Records cf 
under seal, and not under seal, ’riiose under seal are called 
Exemplifications, and arc of higher credit than any sworn 
copy: for “ the courts of justice, that put their seal to the 
copy, arc supposed more capable than a common person to 
examine, and more exact and critical in their examina¬ 
tion.” (3) These e.xemplilications are of two kinds; under 
the great seal of Chancery, or uiuler the seal of some other 
court. (4) 

I. The practice is not to exemplify a record under the 
great seal, unless it be either a record of the Court of Chan¬ 
cery, or be sent from some other court into Chancery, the 
centre of all courts, by writ'of certiorari, bul in either of 
these cases a copy may be obtained, nuder the attestation of 
the great seal. (5) 

II tlie record ol a court is put in issue Dy a proceeding in 
the same court, the record itself is inspected by the Judges. 

(4) Cilb. Ev. 12. 

(5) 3 Inat. 173. Glib. JEv. u. 

Bull. N.P.aaS. 

X 2 l?ut 


(i) See ante, p. 23S. 

(j) R. V. Shaw, laEabl, 479. 
(3) Gilb. Ev. II, 13. 
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But when the redord, denied by the/issue, is in a court of 
superior or concurrent jurisdiction, Ahe trial is then by tlie 
tenor of the record, which may be (jJotained by certiorari and 
mittinuis out of Chancery (i), a meniod adopted for the pur¬ 
pose of communicating evidence of records from one superior 
court to another, without the inconvenience of removing the 
originals. If the record of an inferior court is disputed in a 
suit before a higher tribunal, the certiorari may be issued out 
of a superior court, as well as from the Court of Chan¬ 
cery. (2) And in pursuance of this writ, where the superior 
court sends for the record of an inferior court, not for tlie 
purpose of seeing whether their proceedings are within the 
limits of their jurisdiction, but merely to know whether there 
be in fact such a record, it will be sufficient to certify the 
tenor (that is, a literal transcript,) of the record. (3) But 
where the record itself is the subject of the proceedings in 
the superior court, the original ought to be returned. (3) 

When records are exemplified, the whole, in general, must 
be exemplified, for the construction is to be taken from a view 
of the whole together: and nothing but records can be 
proved by an exemplification. - Private deeds, exemplified 
under the broad seal, will not be admitted in evidence; for as 
the deeds themselves are in the custody of the party, they 
ought to be produced, that the court may see, whether there 
are any erasures or interlineations. (4) 

2. The second sort of copies under seal are exemplifications 
of the records of a court under its own seal; and they also 
^ are considered to be of higher credit than sworn copies. The 
seal of the king, and of the public courts of justice, and of 
all courts established here by act of parliament, are admitted 
in evidence without extrinsic proof of their genuineness ,* as, 
for example, the seal of the county palatine of Cjiester (5), or of 

(i) Luttrel V. Lea, Cro. Car. *97, (3) Woodrraftv.Kinagton, z Atk. 

Pitt V. Knight, I Saund. 98. Hew- 317. 
son V. Brown, 2 Burr. 1034. (4) Bull. N.P. 2*7. 

' (2) Butcher and Aldworth’s case, (5) Dyer, 276. cited in Olive v 
Cro. Eliz. 821. Guilliam v. Hardy, GwU)» % Sid. 146. 

1 Ld. Ray. 216. 

the 
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t!ie great sessions of Wales (i), or the seal of the ecclesiastical 
court on an exemplifictttion of a will, (a) But the seals of 
private courts, or of a ipreign colonial court (3), or of acor- 
pora|e body (4), ought tp be proved by a witness acquainted 
with their impression. It is not, however, necessary to prove 
the seal of a corporation in the same manner as the seal of 
an individual, that is, by producing a witness, who saw the 
seal aHixcd to the identical instrument; but when an instru¬ 
ment purports to be under the seal of a corporation, it will 
be sufficient to shew that the seal is the official seal of the 
corporate body. (5) 

• 

3. Copies of records, not under seal, are also of two kinds; 
sworn copies, and office copies. 


Records are complete, as soon as they are delivered into 
court in parchment, and there fixed as the rolls of the court. 
Of these, a sworn copy will be sufficient evidence for a jury, 
unless the record itself is in issue. But the copy of a judg¬ 
ment signed by the master is not evidence, though upon 
such judgment execution may be taken out; for it is not 
yet become permanent, and is removable from place to 
place. ( 6 ) 


Copies of records are to be proved as other transcripts, 
by a witness, who has compared the copy, lino for line, with 
the original, or who has examined the copy, while another 
person read the original (7); and it ought to appear, that the 
original came from the proper place of deposit, or out of the 
hands of the officer, in whose custody the records were kept.'(8) 
But when an ancient record has been lost, a copy may b» 


(1) Dyer, 476. cited in Olive v. 
Gwin, 4 Sid. 146. Hardr. ii8> S.C. 
Gilb. Ev. 16. 

(4) Kempton dem. Boyfield v. 
Cross, Rep. temp. Hard. 108. 

(3) Henry,v. Adey, 3 East, 44 1. 

(4) Moisas V. Thornton, 8 T. R. 

o07' ** 

(5) 8 T. R. 307. InWoodnass 
V. Mason, I Esp. N. P. C. 53., it 
was heki by Lord Kenyon, that the 

X 


seal of the city of London proves It¬ 
self. 

(6) BulLN.P. 448 . 

(7) Reid V. Margison, 1 Campb. 
470. Rolf V. Dart, 4 Taunt. 52. 
M‘Niel V. Perchard, 1 Esp. N. P. C. 
463. Gyles V. Hill, 1 Campb. 
471- n- 

(8) Adamthwaite v. Synge, x 
Starkie, 183. 4 Campb. 3.74. S. C. 

3 read 
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read without proving it a true copy. Thus an unexamined 
copy of a recovery of lands in ancicn^ demesne has been re¬ 
ceived, where the original was lost, a^,id whei e possession had 
gone for a long time according tq[ the recovery, (i) ^And 
similar [)r()of has been allowed of the decree in the time of 
Henry the Eighth for lithe in London, that decree having been 
lost. (2) In such eases, says Ch. H. Gilbert, the instrument 
must be, according to the rule of the civil law, vetustate tern- 
poris ant judiciaria cognilione roboratum. (3) 

^ ^ It is a general rule, that a copy, authenticated by a person 
appointed for that purpose, is good cv.idence of the contents 
of the original, wiihonl any proof of its being an ('xainincd 
copy. The chirograph of a line, for example, is evidence of 
the fine, the chirographer being appoinU-d to give out copies 
of the agreements between the parties, which are entered of 
record. (4) »So an indorsement by the proper oflicer on a 
deed of bargain and sale, enrolled according to the form of 
the statute 27 H. 8. c. 16., is evidence oi' the enrolment. (5) 
A rule of court under the hand of the proper ollicer is iUelf 
an original, and may bo given in e\ideiice in a legal proceed¬ 
ing in that court, without behig proved a true copy, (d) So, 
in a case witere a witness, being about to leave the country, 
had been examined at a .Judge’s chamber^, a c»)py of bis depo¬ 
sitions, delivered out by the clerk ol' the .Judge, and attested 
by the clerkV signature, was admitted in evidence, uithout 
proof of its being examined and compared with the original 
depositions. {7) But where the ofliccu’ of the ct)urt is not in¬ 
trusted to make out a copy, tind has no more niilimrity than 
any common person, the copy must be regularly proved in 
• a strict and regular mode. Thus the ollice cojiies of depo¬ 
sitions, though they are evidence in the Court of tliancery, 
where officers are intrusted for* that purpose, will not bo ad¬ 
mitted in courts of common law, without examination with 

(1) Anonym, case, Ventr. 357. (5) By Bullcr J. in Kirtncrsley v. 

(z) Ventr. 3J7. Knight v. Dan- Orpe, i Doug,56. 
ler,- Hardr. 3*3. Thurston v. Slat- (6) Sclhy v, Ilarrir, TTd. Raym. 
ford, I Salk. 284-» by Holt C. J. 745. 

(3) Gilb. Ev. 19. (7) Duncan v. Scott, j Campb. 

(4) Ibid.ai. loi. 
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the roll. (I) So, vvher.o a fine is to be proved with proclama¬ 
tions, as it must be to U^r a straiifrer, the proclamation!', ought 
to be examined with th(^ roll; for though the chirogra|iher is 
authjorized to make out j'C‘j>ies of the fine itself, he is not ap¬ 
pointed to copy the procianiations. (2) 

When a verdict is oftered in evidence, as the opinion of a Vea'kt;, 
jury on certain points in issue, it will be necessary also to 
produce a copy of the judgment founded upon the verdict. 

The production of the postca alone is not sufficient; for it 
may happen that the judgment w'as arrested, or new trial 
granted. (3 , Hut thi^ rule will not apply to the case of a' 
verdict on an issiu! directed out of Chancery^ as it is not 
usual to enter up judgment in «uch a case; and here, there¬ 
fore, the decree of the Court must be shewn, which will be n 
sufficient prooh that the verdict was salislactory, and stands 
in force. (4) And though the nisi prius record, with the 
postca indorsed, is not evidence of the verdict, it is good and 
proper evidence that the cause came on to be tried. (5) In 
the case, jUst cited, of Fisher v. Kitchingman, Willes C. J. 
doubted whether the associate was the proper person to pro¬ 
duce the postca in evidence; because, by several rules of 
court, it ought to be returned into court to the proper officer 
within the four first days of the next term; but, on the pro- 
thonotaries informing the Court, that scarcely one postca in a 
hundred was so retuj;;ncd, he was of opinion, that this objec¬ 
tion was not of sufficient weight to set aside the verdict. 

When a writ is only inducement to the action, the fact of Wrin. 
taking out the writ may be proved without a copy, because 
possibly the writ might not have been returned, and then it 
i« not a record. But where the writ itself is the gist of the 
action, there ought to bo a copy from the record, as the best 

(i) Gilb. Ev. ai. (4) Montgomerie v. Clarke, at 

(a) Ibid. Allen’s case, Bull. N. the Delegates, 1745, Bull. N. P. 

P. aa9. 3 Taunt. 166. a34. 

(3) Bull. *N. P. a34. Fisher v. , (5) Pitton v. Walter, 1 Str. i6r. 
KitchingH^ilWWilles, 367. Garland Fisher v. Kitchingman, Willes, 36S. 

V. Scoone*, a Esp. N. P. C. 647. R. v. Page, a Esp. N. P. C- 649. n. 
contra. 6 Esp. N.P.C.83. S. C. 

X 4 


proof 
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proof of which the nature of the case is capable. (i) If it be 
necessary to prove that a writ issued m a particular cause, it 
will not be sulTicient to prove the praecipe by the filazer’s 
book, and 'after proof of notice to ^)rf)chice the original) to 
give in evidence a copy of the writ; but a proper search must 
be proved to have been made at the Treasury for the original 
writ, before secondary evidence can b(^ given. (2) An ex¬ 
amined copy of the judgment-roll, containing the award of 
an elcgitajid return of the inquisition, is evidence, in an action 
for use and occupation, of the title of the plaintiHi who claims 
under the elcgit, without proving a copy of the elegit and of 
the inquisition (3); the judgment-roll ia absolute proof of all 
the proceedings, which it sets forth. 

If an action of trespass, for taking goods in execution, is 
, brought by the party, against whom the writ of fieri facias 
issued, it will be sufficient for the officer to give the writ in 
evidence, without shewing a copy of the judgment, lint if 
the plaintilf is not the party, against whom the suit issued, 
and claims the goods by a prior execution or sale, the officer, 
in order to prove tlie sale or the execution fniiidulent, must 
produce not only the writ, but also a copy of the jtidgrncnt. 
In the first case, he will justify himself, by proving that he 
took the goods in obedience to a writ issued against the 
plaintiff; but, in the other case, the goods do not prima 
facie belong to the party against whom the writ issued, and 
therefore the officer is not justified by the writ in taking 
them, unless he can bring the case within the statute 13 Eliz. 
c. 5. (against fraudulent alienations, &c.) for which purpose 
it will be necessary to shew a judgment. (4) 

» 

The return of the sheriff' upon a writ, which has been 
duly returned and filed, is jjrimd facie evidence of the fact 
there stated, when that fact comes incidentally into question. 
If the sheriff return a rescue, the court above, to which the 
return was made, would give it such credit, as to issue an 

(l) Gilb.Ev, ^4. Bull.N.P. aj4- (3) Ramsboltom v. Bj&khurst, 

(a) Edmonstone v. Plaistcd, 4 Esp. a Maulc & Sel. 5 65. 

N.P.C. i6c. (4) Lake v.Bilim, i Ld. Hay.733. 

Martin v. Podger, 3 Black. Rup. 701. 


11 
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attachment in the first instance; though, upon an indictment 
for a rescue, the defendant might shew, that the return was 
false, (i) And so, in an action for maliciously suing out an 
alias, fieri facias, after a«sufficient execution under the first 
fieri facias, the Court of King’s Bench held, that the sheriff’s 
return annexed to the writs (in which he stated, that he had 
forborne to sell under the first, and had sold under the second 
writ, by the request and with the consent of the plaintiff^) had 
been properly admitted at the trial as evidence of that fact, 
in support of a plea of licence pleaded by the defendant; for, 
as the Court said, faith ought to be given to the ofliclal act of 
a public officer, like the sheriff, even where third persons are 
concerned. (2) But though the sheriff’s*return is facie 

evidence that he has levied,*it affords no proof that he has paid 
over the money to the judgment-creditor, so as to charge him 
in an action with the receipt. (3) 

It is enacted by statute 14 G. 2. c. 20. s. 4,, (made for thC Common 
purpose of protecting purchasers, in cases where recoveries 
have not been entered on record,) that where any person has 
purchased any estate, whereof a recovery was necessary to be 
suffered in order to complete the title, such person, and all 
claiming under him,, having been in possession of the pur- 
chaseil estate from the time of the purchase, may, after the 
end of twenty years, produce in evidence the deed making a 
tenant to the writ of entry, or other writ for suffering a com¬ 
mon recovery and declaring the uses, and the deed so pro¬ 
duced (execution thereof being duly proved) shall in all courts 
be deemed good and sufficient evidence for the purchaser, and 
all claiming under him, that the recovery was duly suffered 
and perfected according to the purport of the deed, in case* 
the record of recovery cannot be found, or should not appear 
to be regularly entered. 

A decree ip the Court of Chancery may be proved by an Proceedings 
exemplification under the seal of the Court; or by a sworn 

(i) R. V. Elkins, 4 Burr. *129. Wood, 3 Campb. 139. Fairlie v. 

There are several cases, in which the Birch, 3 Campb. 397. 
indorsement on the writ has been ad- (3) Gylford v. Woodgate, xi£a$t, 
initted as evidence against the sheriff, 397. 

who makes the return. Blatch v. (3) Cator v. Stokes, iMauh&SeL 
Arclier, Cowp. 63. M‘Neil v. Perch- 399. 
aid, I Esp. N. P, Ct 363. Jones v. 
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copy; or by a decretal order in papci*, with proof of the bill 
and answer, (i) But it has been held, that the bill and 
answer need not be proved, if they are recited in the decretal 
order. (21 And it is said in a book of authority (3), “ that, 
if a party wants to avail himself of the decree only, and not 
of the answer, the decree, under the seal of the court and 
enrolled, may be given in evidence, without producing the 
bill and answer, and the opposite party Avill be at libi rty to 
shew, tJiat the point in issue was not the same as the present 
issue.” However, the rule, generally laid down, seems to be, 
that, where a party intends to avail himself of the contents of 
a decree, and not merely to prove an extrinsic collateral tact, 
(as, that a decree wa.'? niadp by the court,) he ought regularly 
to give in evidence the proceedings upon which the decrei: is 
founded. “ The whole record,” says Ch. B. Coinyns, “ which 
concerns the matter in question, ought to be produced.” (4) 
So, “ a sentence in the Admiralty Court may be evidence, upon 
the libel and answer produced; and a judgment in a court 
baron, or other inferior court, witli proof of the proccctlings 
in which the judgment was given.” (5) If, indeed, the fact 
to be shewn were merely that a decree has been made in the 
Court of Chancery, or that a decree, made there, has been 
reversed on appeal, proof of the previous proceedings will n«>t 
be necessary. (6) 


An answer cannot be regularly given in evidence without 
proof of the bill; for without the bill there does not appear 
to be a cause depending. But if there be proof by the pro¬ 
per ofRcer, that the bill has been searched for in the office 
and cannot be found, the answ'cr has been allow ed to be read 
•without a sight of the bill. (7) As the defence in Chancery is , 
upon oath, it will be presumed in ordinary cases, that the 
answer was sworn to by the defendant. And when an 
answer is offered in evidence ns an admission of the party 
upon oath, it will be sufficiently proved by an examined 


(1) Trowel V. Castle, 1 Keh. aj. 
Com-Dig Ev. (C.i.) p. 94. 

(a) By Trevor C J. in Wheeler 
V. tA)wth, cited Com. Dig. ib, j Keb. 
%i. contra. 

(3) Bull. N. P. a.tJ. citing Lord 
Thanet v. Paterton, K. B. East, 
iz G. a. 


(4) Com.Dig. tit. Evid. (A. 4.) 

p. 

(5) Com. Dig. ib. (C. i.) p. 94. 

(6) See ./ones v. Randall, Cowp. 
17 - 

(7) Gilb. Ev. 49* 


copy, 
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copy (t); nor will it be necessary to shew, that there has been 
any decree in the sviit. (2) But stricter proof is required on 
a prosecution for perjury alleged to have been committed by 
the defendant in his answer. Some evidence of the adminis- 
tration of the oath will there be required ; as, that a person, 
calling himself by the defendant’s name, was swoi-n, and that 
the signature on the answer (which must be produced) is his 
hand-writing; or, that the answer is» signed by the defendant, 
and that the jurat, purporting to have been sworn before a 
master, is attested by the master’s hand-writing. (3) This 
strictness of proof is required, not only in criminal pro¬ 
ceedings, as on a trial.for perjury, but also in actions which 
are in the nature of a criminal proceodiifg, as in an action for 
a malicious prosecution. (4) 


With regard to depositions, the general rule is that they Depoiidons. 
are not to be admitted in evidence without proof of the bill 
and answer (5); for, if thei’e do not appear to be a cause 
deperiding, the depositions arc considered to be mere 
voluntary allidavits; and the bill and answer ought to be 
produced, in order to shew, who were the parties to the suit, 
and what the points in issu(‘, as depositions are evidence only 
upon the same points, and between the same parties, or 
those who claim under the parties. But if the defendant 
is in contempt, or has had an opportunity of cross-exa¬ 
mining, which he chonc to forego, the depositions may then 
be read, after proving the bill, although no answer has been 
put in. (6) Depositions arc evidence, as an admission, against 
a party to the suit — or for the purpose of contradicting a 
witness — without proof of the bill and answer: but some 
proof of the identity of the person will be necessary. 


(i) Lady Dartmouth v. llol)erts, 
16 East, .‘534. Salter v. Turner, 
i Campb. 87. liodgkinson v. Willis, 
3 Campb 401. ^ 

(a) Lady Dartmouth v. Roberts, 
t6 East, 334., 

(3) R.v. Morris, a Burr. 1189. R. 
V. Benson, a Campb. 508. 

(4) 16 East, 340. 

(5) Gilb. Ev. 56. Dull. N. P. 
240. Nightingale /. Devisme, 5 
Burts Z594. ad fin. Baker v. Swcet> 


Bunb. 91. Illingworth v. Leigh, 
4 Gwill. 1619. At the trial of the 
last cited case, Mr. Just. Heath re¬ 
fused to admit depositions in esddence, 
b^ause the bill and answer had not 
been duly proved, nor enquired after. 
But it is said by the reporter, that the 
rejection of this evidence was one of 
the grounds, upon which a new trial 
was afterwards granted. * 

(6) Cazenoye and Another v, 
Vaughan, i Maulc & Selw. 4. 

As 
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As the practice formerly was not to enroll the bill and 
answer, ancient depositions may be given in evidence without 
them. (I) And where the Court of Chancery, on directing a 
trial at law, makes an order, that the.depositions of a w'tness 
shall be read, the proof of the bill and answer. will be dis¬ 
pensed with. This order is not made for the purpose of 
making that admissible in evidence, which is not strictly ad¬ 
missible in courts of common law (2); and the depositions 
cannot be admitted, even under the order, unless it be satis¬ 
factorily proved at the time of the trial, that the witne^^ses are 
unable to attend in person. If depositions were offered in 
evidence without such an order, the. whole record, bill, 
answer, &c. must b«? regularly proved; but when there is 
an order for reading depositions, the court of law will read 
them, without going through the regular and strict course, 
which is generally necessary for the purpose of making them 
evidence.(3) 


The proof of depositions is by an examined copy. Office 
copies are evidence in the Court of Chancery, but not in courts 
of common Jaw, for a reason before-mentioned. (4) 

Judgnieuc Judgments in the House of Lords are not formally drawn 
up, but minutes only are entered on the journals. The ini^ 
nutes of a judgment arc the judgment itself; and they may be 
proved by an examined copy. (5) 

p«ocecdini5 When the judgment of a court baron, or of any other 

in iiifenor inferior iurisdictioii, is offered in evidence, the pro- 

court:. * 

ceedings on which it is founded ought to be shewn (6); but as 
the record is not usually made up in form, the minutes of 
their proceedings will be admitted (7), if they are perfect, and 
omit nothing material. 


Ptobate of 

Vrilli. 


Testaments arc proved in the ecclesiastical court either in 
common form, or in form of law. The first mode of proof is 


(i) Gilb. Ev. 58. 

(a) See ante, p. *89. 

(3) Palmer v. Ld Aylesbury, 15 
Ve«. 176. Corbett v. Corbett, i Ves. 
& Beam. 340* 

(4) See ante, p. 310. 


(5) Jones V. Randall, Cowp. 17. 

(6) See ante, p. 305. 

(7) Fisher v. Lane, » Black Rep. 
8s4> Holt C. J. in R. T. Hains, 
Comberb. 337. 


where 
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where the executor presents the will before the Judj^e, with¬ 
out citing the parties interested^ and deposes that it is the 
true and last will of the testator; upon which, the Judge 
allotw the will. The proof in form of law is, when the will 
is exlubited before the ludge in presence of the parties inte¬ 
rested, and after a full examination is finally allowed, (i) If 
the will be proved in common form, it may be disputed at 
any time within thirty years; but if it be proved in the more 
formal mode, and there be no proceedings within the time 
limited for appeals, the will cannot afterwards be disputed,(j) 
After proof of the will, the original is deposited in the registry 
of the ordinary or metropolitan, and a copy in parchment is 
made out under his seal, and delivered*to the executor, to¬ 
gether with a certificate of its having been proved before 
him, which copy and certificate are the probate. A court of 
oonnnon law will not take notice of a will as a title to pei'sonol 
property, till it is proved in the Ecclesiastical Court (a); and 
though the original will, together with the probate, is pro¬ 
duced by the officer of the Ecclesiastical Court, the will 
cannot be read in evidence, unless it bears the seal of the 
Court or some other mark of authentication. (3) 

It is not tlie practice in the ecclesiastical courts to grant a 
second probate, if the first should bo lost, but only to grant 
an exemplification from the record of the court, and this ex¬ 
emplification will be evidence of the proof of the will. {4) 
And an examined copy of the probate is evidence of the person 
there named being executor, as the probate is an original 
taken by authorit)', and of a public nature (5); but a copy of 
the will w’ould not be evidence of that fact. (6) 

• 

The probate of a will, devising real property, is not evidence 
of the contents, in an action of ejectment, even to prove a re¬ 
lationship ; for where the original is in being, the copy is not 

(i) 3 Bac. Ab. 40. tit. Executor. (5) Hoc v.Nelthorp, 3 Salk. 154.$ 
{ ») Stone V. Forsyth, iDoug. 707. 1 Ld. Rdym. 154. S. C. Holt C. J. 
fs) R. V. Barnes, i Starkie,a 43 - ia R.v.Haynes,Skin.384. See ante, 
(4) Shepherd v.ShortlioUfie, IStr. p. 264, 

412. Bull. N. P. 246. (6) Bull. N*P.*46. ■ 
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admissible; and, besides, the seal of the court does not pfove It 
a true copy, unless the suit relate only to personal property. {i) 
But the ledger-book, says Mr. Justice Biiller, is evidence in 
such a case, because this is not considered merely as a 1-Ppy, 
but is a roll of the court; and though the law does not allow 
those rolls to prove a devise of lands, yet when the will is only 
to prove relationship, the rolls of the spiritual court, which 
has authority to enrol wills, are suiricient prool’ of such testa¬ 
ment. And, under particular circumstances, the ledg(*r-book 
may be evidence even in a devise of a real estate; as where, in 
an avowry for a rent-charge, the avow ant could not produce 
thew'ill under which lie claimed, (that bulonging to the devisee 
of the land,) tlie ordinary’s register of the will, and proof of 
former payments, were hold to be sufficient evidence against 
the phiiiitilli who was devisee of the land charged. How¬ 
ever, in such a case, notice ought to be given to the other 
parly to produce the will. It has been often held, that a 
copy of the ledger-book is not evidence; yet, since the ori¬ 
ginal would be read as a roll of the court without iurtlur 
attestation, it seems fit, says Mr. Justice Buller, that the copy 
should also be road. Tiie contrary practice, ho adtls, has 
been founded upon the mistaken suppe-ition, that the ledger- 
book is read as a copy, when in fact it is read as a roll of the 
court. (I) 

'I’o prove tliat tlie probate of a will has been revoked, an 
entry of the revocation in a book of the prerogative court, in 
which all causes were entered bv the renistcr, and which was 
kept as the only record of such proceedings and of the decree 

of the court, has been admitted to bo good evidence. (2) 

« 

Administration i*? generally granted by waiting tmder seal. 
It may also be granted by entry in the registry witliout letters 
under seal. (3) The ecclesiastical court never grants an ex¬ 
emplification of letters of administration, hut only a certificate, 
that administration was granted; therefore, when a lessee 
pleads an assignment of a term from an administrator, such 

(i) Bulk N.P.346. (3) Vin,Ab. Executor,D. p. 70. 

(3) Ranubottom’s case, 1 Leach 
c r. C. 39. n. {t) 


certificate 
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certificate is good evidence. (i) And the original book of acts, 
directing letters of administration to be granted, with the sur¬ 
rogate’s fiat Ibr the same, is evidence of the title of the party, 
to wi|om administration of the intcsttite’s eft'ects is granted, 
without producing the letters of administration themselves, 
(notwithstanding subsequent letters of administration granted 
to another,) if the first are not recalled; for the original book 
was the authority for the proper officer to make out letters of 
administration, and the letters of administration were only the 
copy of the original minutes of the court, drawn up in a more 
formal manner. (2) So an examined copy of the act-book, 
stating that administration was granted to the defendant at 
such a time, is proof of his being udiniwistrator in an action 
against him, without giving him notice to produce the letters 
of administration. (3) 

In an action upon the judgment of a court of a foreign Foreign 
country, the sentence must be proved by proving the hand- 
writing of the Judge of the court, who subscribed it, and the. 
authenticity ol'the seal affixed. Tims, in a late case (4), the 
plaintilfi who sued here on a judgment obtained in the island 
of Grenada, was nonsuited, because he could not prove the 
seal affixetl to be the seal of the island. And on a motion to 
set aside the nonsuit, the court said, they could not take 
official notice, that the seal affixed was the seal of the island, 
which was necessary to be shewn, in order to prove the judg¬ 
ment, which it purported to authenticate; and that proving 
the Judge’s hand-writing could not advance the proof of the 
seal, unless by considering him in the nature of a witness to 
if, which was not pretended. 

• 

The elfect of an award has been before uientioiiod. (5) In a.t .iJ. 
an action upon an award, it will be necessary to prove both 
the submission and the execution of the award. And, in gt'- 

(i) Kempton dera. Boyfield v. (3) Davis v. Williams, 13 East, 

Cross, Rep. ^ertip. Hard. jo8. Bull. ax*. Ray v. Clark, ib. *38. n. (rt) 

N. P. *46. ’ (4) Henry v.Adey, jEast, 22i< 

(a) Elden v. Keddell, 8 E.ist, 187. Buchanan v. Rucker, i Campb. (>3. 

Garrett v. Li|ter, z ,Lev. 25. Bull. Flindtv.Atkins, 3 Campb. 215, ^Vlves 
N. P. 246. 2 maule & Selw. 567. v. Bunburyi 4 Campb. 28. - 

(5) See antC; p.jcj' 


jicral. 
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neral) (whether the validity of the aw^ird comes into queition 
directly, or oujy incidental!}',) the snbmission of all the parties 
ought to be regularly proved. Thus, whore there had been 
a deed of reference, between a creditor and several par^^7er$, 
of all copartnership accounts and of all matters in tlifference 
between the parties or any two of them, and an action of tro¬ 
ver was afterwards brought by the creditor, the assignee under 
a commission of bankruptcy of one of the partners, (in which 
action the plaintiff produced the award and deed of reference, 
as evidenco-of a separate debt due to him from the bankrupt,) 
the Court of King’s Bench held, that it was indispensably ne¬ 
cessary to prove the execution of the deed by all ilie parties; 
for this was a reference of the aggregate accounts between itll 
and each of the partners, and the consideration to each for 
entering into the submission was, that each party’s account 
should be liquidated, not only as to one, but as to all; the 
accession of all therefore ought to be proved; and, without 
such proof, the aibitratov would not appear to have com- 
jictcnt authority to decide whole question between the 
parties, (i) C 


(r) Aatram v. Cbace, 15 fast, ^09. 


CHAP. VL 

Of Public WrithigSy not judicial, 

HE next species of evidence, which our subject leads us 
to consider, relates to such public writings as nre^not ju- 
'dicial. In treating of this part of the subject, it will only be 
necessary to mention some of the principal documents of this 
description; after which, we shall proceed to enquire, how a 
party, who wishes to use public writings in evidence, may ob¬ 
tain an inspection. 

Domesday' The most ancicnt public document in the ‘ kingdom is 
^ ‘ j Domesday-book, consisting of two volumes, kept in the receipt 
of the Excliequer. They contain a general sprllty of all the' 
counties in England, excepting the four ilorthern, and were 

compiled 
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compiled soon after tlie Conquest for the pui-pose of a#^taln- 
ing the ancient demesne lands, which were the sojpage tenures 
first in the hands of Edward the Confessor, and afterwards of 
Witti^ni the Conqueror. This has been always consuleretl a 
book 'of the greatest authftrity; and if a question should at 
any time arise, whether a manor is ancient demesne, the trial 
is by inspection of Domesday-book, (i) These volumes have 
of late years been printed at the expence of government, in 
consequence of an address from the House of Lords; and the 
work is said to be executed with the most scrupulous fidelity 
and correctness. (2) Another ancient survey, which ascertains 
tlm extent of the king’s ports, is also deposited in the Exche¬ 
quer. (3) These surveys are recognised tfind treated as au¬ 
thentic documents in courts of justice, having been made by 
the authority and order of the government of the country, on 
public occasions, and on subjects of public interest. 

The Valor Bcneficiorum, or Pope Nicholas’s Taxation, is , 

^ ^ CCoIc&lflStlC'll 

another document of a public nature. In the year 12&8, benefices. 
Pope Nicholas the Fourth, to whose predecessors in the see 
of lioine the first fruits and tenths of all ecclesiastical benefices 
had for a long time been paid, granted the tenths to King 
Edward the First for six years, towards defraying the expense 
of an expedition to the Holy Land ; and, that they might be 
collected to their full value, a taxation by the king’s precept 
w-as begun in that year, and finished for the province of Can¬ 
terbury in the year 1291, or the 20th year of the reign of 
Edward the First; and for that of York in the following year; 
the Avhole being under the direction of the Bishops of Winton 
and Lincoln. (4) This taxation of Pope Nicholas is an im¬ 
portant document, because all the taxes, as well those paid 
to our kings as those to the Pope, were regulated by it, till the 
survey made in the*twenty-sixth year of Henry VIII.; and 
because the statutes of colleges, which were founded before 
the Refornmtion, are. also interpreted by this criterion, ac¬ 
cording to which their benefices under a certain value are 

(1) Hob.ig8: Gilb.Ev.69. (3) GiIb.Ev.69. 

(1) First Report of H. of Coin- U) See First Report of H. of Com- 

monsi on Public Records, Appendix, moai on the Public Records, p. *5. 

A. 7 . 
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exempted from the restriction in the statute of the twenty-first 
of Henry VIII. concerning pluralities, (i) The original is 
kept in the ofiice of the king’s remembrancer in the Ex¬ 
chequer. 

A new Valor Bcneficiorum w'as instituted in the twenty- 
sixth year of Henry VIII., when the first fruits and tenths 
of every ccch ?iaslical pru’notior. were annexed to the revenue 
of the cnnvn. (2) To ascertain their value, ecclesiastical sur¬ 
veys n ere taken, by virtue of connuissions in the king’.s name 
issuing ur.der the great sea! (3); and these surveys are ad¬ 
mitted as evidence of their amount at that period, although 
they arc generally considered as estimating the value much too 
low. (4) Upon the same principle, surveys of the possessions 
of religious houses, previous to the dissolution of the mo¬ 
nasteries, are received in evidence. (5) These surveys are ad¬ 
missible, although the commissions, under which they were 
taken, are not to be found. (6) 

Surveys of the church and crown lands were taken b\ 
commissioners in the time of the commonwealth, under the 
authority of acts or ordinances of the parliament; and copies 
of these surveys were deposited in many of the cathedrals. 
The originals would have been good evidence of the par¬ 
ticulars of the surveyed estates, upon the same principle as 
the other public surveys, which have been before mentioned ; 
but as they were destroyed at the time of the great fire in 
London, the copies have been admitted, as evidence, in the 
place of the original surveys, provided they have been kept 
in unsuspected repositories. (7) The parliamentary surveys 
have the credit of being taken with extreme accuracy and 
- minuteness. The circumstance, therefore, of these surveys 
being silent as to a supposed modus, has been considered to be 
strong evidence against its existence. (8) 

(i) Humphreys v. Knight, Cro. (6) See(5),and Bagshaw v.Bp.of 
Car.455. xLutw. i3oy. Stump V. Bangor, cited in Underhill v.Durham, 
Ayliffe, a Gwill. 536. aGwill. 54a. 

(a) St. a6H.8. c.3. (7) Underhill v. Durham, aGwill. 

('3) Sect, 3. & 10. 54a. Green V, Proude, I Mod, 117. 

(4) 3 Gwill. 8 j 6 . 1340. Bullen v. Michel, 4 Dow. 315* 

(5) Vicar of KelHngton v. Trin. (8) n East, 384. 1 Maul. & Selw, 

Coll. Cambridge, i Wils. 170. 394. 

The 
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The Journals of llie Lords or Commons are evidence of JoumMs of 
tlieir proceedings. Thus, an entry in the Journals of the 
House of Lords, stating that a judgment below has been 
revci^xl, is evidence of the feet of reversal (i); and the 
Journals have been admftted to prove an address from the 
House of Lords to the King, and the answer of the King. (2) 

Thus, the address of the Lords to the king, and the king’s 
answer, proved by the Journals, were admitted as evidence 
of an averment in an information, that certain differences had 
existed between the King of England and the King of Spain. 

Here, it is to be observed, the fact related purely to a 
matter of state, and therefore admitted of this kind of proof. 

But a resolution of either House is not evWlence of the truth 
of facts there affirmed; and therefore in the case of Titus 
Oates, who was charged with having committed perjury on 
the trial of persons suspected of the popish plot, a resolution 
in the Journals of the House of Commons, asserting the 
existence of the plot, was not allowed to be evidence of 
that fact. (3) 


The ])ublic acts of government, and acts by the king in his Gazettes, 
political capacity, are commonly announced in the Gazette, 
published by the authority of the crown; and of such acts 
announced to the public in the Gazette, the Gazette is 
admitted in courts of justice to be good evidence. Pro¬ 
clamations for a public peace, or for the performance of 
quarantine, and any acts done by or to the king in his regal 
character, may be proved in this manner (4); and, upon the 
same principle, articles of war purporting to be printed by 


(1) Jones V. Randall, Cowp. 17. 

(2) Franklin’s case, 9St.Tr. 259. 
cited by Buller J. 5 T. R. 445. And 
see the case of the Seven Bishops, 
4 St. Tr. 376. 

(3) 4 St. Tr. 39. 

(4) j T. R. 436.443. Quelch’s case, 
8St. Tr. 212. A proclamation for 
reprisals, in the Gazette, is evidence 
of an existing wan. Public notoriety 
is sufficient evidence of the existence 
of a war. Foster Disc. ch. 2. s. 12. 
p. 119. Evidence, therefore, was 
not produced to prove this fact, 

Y 


though averred in the indictment, in 
the cases of Sir John Friend, of Sir W» 
Parkyn, Cook’s case, and Vaughan’s 
case, which are reported In the State 
Trials. A declaration of war by a 
foreign government, transmitted to 
this country by the English Ambas¬ 
sador, and produced from the Secre¬ 
tary of State’s office, has been admit¬ 
ted as evidence of the commencement 
of hostilities between that government 
and another state. Thelluson v. Cos¬ 
ling, 4 Esp. N. P. C. 266. 

o 


the 
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the king’s printer, are allowed to be evidence of such 
articles. (i) A Gazette, in which it was stated, that certain 
addresses had been presented to the king, has been adjudged 
to be proper evidence, to prove an averment of that fact in 
an information for a libel (2); for they are addresses, said 
I^ord Kenyon, of different bodies of the king’s subjects, re¬ 
ceived by the king in his public capacity, and they thus be¬ 
come acts of state. And in the late case of the King v. 
Sutton (3), the Court of King’s Bench determined, that the 
king’s proclamation, (which recited that it had been repre¬ 
sented, that certain outrages had been committed in different 
parts of certain counties, and offered a reward for the dis¬ 
covery and apprehension of offenders,) was admissible in 
evidence, as proof of an introductory averment in an infornt- 
ation for a libel, that acts of outrages of that particular de¬ 
scription had been committed in those parts of the country. 

Gazettes arc not evidence of private titles or private 
interests, as of a presentation, or of a grant by the king to 
an individual, which have no reference to the affairs of 
government; nor is a Gazette evidence to prove an appoint¬ 
ment to a commission in the army. (4) The Gazette is not 
evidence, as public notice of a particular fact of an ordinary 
and private nature, more than any other newspaper; unless 
it is made such by act of parliament, as in the case of bankrupts. 
An advertisement, therefore, announcing a dissolution of part¬ 
nership, \rould not of itself be evidence of that fact, so as to dis¬ 
charge one of the partners from debts subsequently contracted 
by the rest with a partnership-dealer; but there ought to be 
sone further proof, as, that the dissolution was notorious in 
the neighbourhood. It is incumbent on persons dissolving a 
partnership, to send notice of such dissolution to all the 
persons with whom they had dealings in partnership. (5) 
However, with respect to such as had not any previous deal- 

(i) R.v.WIthers,cited by Duller J. (4) Kirwan v. Cockbum, 5 Esp. 
5 I.R.446. See St. 55 G.3. c. 108. N.P.C. 233. R.v.Gardner,aCampb. 
®* 36 * 513. 

(a) R. v.Holt, 5 T. R«436. (5) Graham v.Hope, Peake N.P. 

(3) 4 Maule & S«dw. 546. C.154. Doe dem. Waithnun v. 

Miles, 4Campb. 373. 
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ings with the partnership, such an advertisement is of itself^ 
without any additional proof, evidence for the jury upon 
whkl^ they are to determine, whether it is probable, that the 
dfcalet knew of the dissoloption, (i) 




Parish registers are evidence of births, marriages, and Par«hre. 
burials. The keeping of registers for entries of births and 
christenings, commenced in the thirtieth year of the reign of 
Henry VI 11 ., and was afterwards enforced by injunctions from 
hxlwavd VI., and from Elizabeth (2); and the marriage 
act (3), .after directing registers to be kept as public books in 
every parish, for the pyrpose of registering marriages, enacts, 
that “ immediately after the celebration nif every marriage, 
an entry thereof shall be made in such register; in which 
entry or register it shall be expressed, that the marriagef^as 
celebrated by banns or licence; and if both, or either of the 
parties married by licence be under age, with consent of the 
parents or guardians, as the case shall be; and shall be 
signed by the minister with his proper addition, and also by 
the parties married, and attested by two credible witnesses.” 

By the canons of 1603 (4), copies of parish registers in every 
diocese ought to be regularly transmitted once in every year 
to the diocesan or his chancellor; a regulation extremely 
important, for the purpose of guarding the evidences of title 
and pedigree, but which has been so generally neglected, as 
to make it necessary for the legislature to interpose, and pass 
an act for their better preservation. It is by this statute 
enacted (5), that copies of the register books, verified by the 
officiating minister of the parish, shall be transmitted annually 
by the churchwardens, after they or one of them shall have 
feigned the same, to the registrars of the diocese within which , 
the church is situated. 


An entry of marriage in the parish register, made in the 
form prescribed by the act of parliament, is evidence, that 
the persons therein named were married, on the day speci- 

(i) Godfrey .v. Macauley, Peake (4) 3 Burn. Eccl. L. 475. Gilb. 
N. P. C. IJ5. n. 1 Esp. N. P. C. 371. Ev. 68. 

C. Gorham v. Thompson, Peake (3) St. a6 G. a. c. 33. s. 14* 

N. P.C.44. Leeson v.Holt, iStarkie, (4) Can. 70. Gibson’s Codex, 
i86. p. 204. 

(5) Sut.5aG.3. c, 146. s*;. 

^ Y 3 fied 
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ficti by banns or licence, as the case may be. Such an entry 
is not essential to the validity of a marriage; so that, if it has 
not been expressed in the regular form, the only consequeree 
will be, that It cannot be admitted as evidence of the^ mar¬ 
riage, which iiuist therefore be estidjlishod by some other 
medium of proof. la order to prove, that the parties dc- 
.scribed in the register arc the same jmrties, whose marriage 
is in question, it must obviously be unnecessary to call either 
of the subscribing witnesses to the register; any evidence, 
which satisfies the jury concerning their identity, must be 
sufficient; as, by proof of the similarity of their hand-writing, 
or that the bell-ringers were paid by them for ringing after 
the marriage, or by proof of other circumstances to ascertain 
the persons. (i) A book of Fleet marriages cannot be read 
as a register, not having been comjiiled under public authority, 
and is not legal evidence of a marriage. (2) A co[)y of a 
register of baptism, kept in the island of Guernsey, is not 
admissible in our courts of law (3); nor is the copy of a 
register of a foreign chapel admitted here as proof ol“ a mar¬ 
riage abroad. (4) 

Public registers are required by act of parliament to be 
kept for the registering of ships (5); and the register and 
certificate of register are conclusive evidence of want of title, 
against those who are not named in the register. Thus, in 
an action on a policy of insurance on freight, where the 
interest in a .shi)) and its earnings wxre alh'ged to be in four 
persons, who were partners in trade, two only of whom were 
named as owners in the register, it wa.s decided, that the 
action could not be maintained, although it was proved as a 
. fact, that the ship had been paid for by all the four partners: 
for as the plaintiffs claimed the freight only in right of owner¬ 
ship, they could not recover without proving that right; and 
it appeared conclusively from the register that all the four 
partners had not a legal title to the ship. (6) 

(1) Bull. N. P. *7- (4) Leader V. Barry, I Esp.N.P* 

(2) Reed v. Passer, PeakeN.P.C. C.;,53. 

231. Lloyd V. Passingham, 1 Cooper (5) St. 26G. 3. c. 60. St. 34G. 3. 
Ch. C. 155* c, 68. 

(3) Huet V. Le Mesurier, 1 Cox, (6) Camden v, Anderson, 5 T. R. 

Ca8.27j. 709. 


The 
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The register of a ship, then, is conclusive evidence, that 
persons, who are not there named as owners, cannot legally 
-Hrm joint-owners; but the converse of the rule is not true, 
hanKjly, that all persons, who are named as owners in the 
register, are liable os such. Such registers are not recog¬ 
nised as public documents to prove the ownership ; and they 
are not evidence to fix the parties therein named as owners, 
m actions against them, unless they are shewn to have been 
made by their assent or recognized by them. This point was 
decided in the case of Tinkler v. Walpole(i); which was 
an action for goods sold and delivered for the use of a ship, 
figainsi the defendant as one of the owners. At the trial of 
the cause, in order to prove the ownerbh^p of the defendant, 
two registers were offered in evidence, purporting to have 
been made on ih’o oaths of the managing owner, who gave 
the order for the goods, and of two other part-owners, swear¬ 
ing that they and others named, including the defendant, 
Avere owners of the ship; and it was insisted that these re¬ 
gisters, on account of their authenticity as public documents, 
required for public purposes, and obtained under the sanction 
of an oath, ought to be considered at least pvima facie evi¬ 
dence to prove the defendant a part-owner. But Lord El- 
lenborough C. J. who tried the cause, ruled that the evidence 
was not admissible, unless it could be shewn that the defend¬ 
ant had assented to the register, or at least had recognized 
it. And this opinion was afterwards confirmed by the other 
Judges of tne court. On shewing cause against a rule nisi 
for a new trial. Lord Ellenborough expressed himself in the 
following terms: “ Notwithstanding the practice may have 
prevailed for a long time to receive ships’ registers, as evi¬ 
dence of the property being in the persons therein named,, 
yet when we are brought to consider the admissibility of such 
evidence against the defendant, in a case, where he has done 
no act to adopt the register as having been made by his au¬ 
thority, we cannot give effect to it, without saying that a 

(*) 14 East, aa6. Cooper v. principle, an entry in books, kept in 
South and others, 4 Taunt. 8o». theoflicefor licencing stage coaches. 
Smith V. Fuge, 3 Campb. 456. is not any proof, that persons named 
Fraser v. Hopkins, a Taunt, j. in the licence are owners of a coach. 
4 Campb. 170. S. C. Teed v. Mar- Strother v. Willan, 4 Campb. »4« 
tin, 4 Campb. 90. Upon the same 

Y 4 
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party may have a burthensome charge thrown upon him by 
the act of a third person, without his own assent or privity. 
If it had ajipeared, that the defendant, liy anj' act of his own^ 
had recognized the register, he would have been liable to alT 
the consequences as a part owner, which it describes him to 
be; but here he has done no act to adopt it. His partner has 
indeed dealt with the property, as if the defendant were a 
part-owner, by registering the ship in his name; but the act 
of a third person, without some act of the defendant to re¬ 
cognize it, cannot throw upon him a burtlien, without violat¬ 
ing the plain rule of law.” Mr. Justice Bayley said: 
“ Before the first register act passed, thej:c must have been other 
media of proof to charge a party as owner of a ship;' and the 
object of that act was not to create evidence to charge any 
person named as owner, but that no person should have the 
benefit of the British navigation, without registering his ship 
in the manner prescribed. It would be very unjust, in many 
cases, if a person could be charged, as a part-owner, with 
the cxpences of the ship, by having his name inserted in the 
register without bis knowledge; it would often be converted 
into an engine of fraud; for if the owners were not in good 
circumstances, it would be easy to introduce another name of 
a solvent man into the register, in order to procure credit; 
and then, if that were evidence against him, he would he 
liable to be sued; and how could he be prepared to negative 
the evidence, if he knew nothing of the fact of such a re¬ 
gister ? The other owners named would be made parties to 
the action, so that he could not call them to disprove the 
fact.” 

Upon the same principle, a register is not of itself evidence 
of a joint-ownership, in support of tlie defendant’s pica, 
that other persons there named are jointly liable with him (i); 
nor is it evidence, that the ship is British-built, as there de¬ 
scribed. (2) So, in an action brought by the plaintiff as agent, 
on a policy of insurance, the register is not evidence to prove 
an averment, that the interest in the ship is in the persons 

(1) Flower V. Young, 3 Campb. (a) Reussev. Meyers, 3 Campb. 

a40. 475. 

there 
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there described, (i) The legislature has made the re¬ 
gistration necessary to complete a title, but this does not 
make it of itself proof of the title. Property in a ship 
iVto.bc proved now, as it was proved before the acts of par¬ 
liament relating to registers ^ as, for example, by proving ac¬ 
tual possession in the party, or in those to whom he has 
committed it, or in those from whom he has himself derived 
his title. Any one of these media of proof, (accompanied 
by the evidence of the registry, in order to make the other 
evidence admissible,) will be sufficient. (2) 

It is enacted by st.,i7 G. 2. c. 38. s. 14. that true copies of, 
all rates and assessments, made for the rilief of the poor, be 
entered in a book to be provided for that purpose by the 
churchwardens and overseers of the poor of every parish, 

&c. w'ho shall take care, that such copies be entered accord¬ 
ingly, w ithin fourteen days after all appeals from such rates 
arc determined, and shall attest the same by putting their 
names thereto; and every such book shall be carefully pre¬ 
served by the churchwarden, &c. for the time being, or one 
of them, in some public place, in every such parish. See. 
whereto all per.sons assessed or liable to be assessed may freely 
resort, and shall be delivered over from time to time to the 
new' and succeeding churchwarilens, &c. as soon as they enter 
into their offices, and shall be produced by them at the ge¬ 
neral or <parter sessions, when any appeal is to be heard or 
determined. 

The stat. 42 G. 3. c. 46. enacts, that the overseers of the Book (or* 
poor of every parish shall provide and keep a book at the jentuVe' 
expence of the parish, and enter therein the name of every* 
child, who shall be bound out by them respectively as an ap¬ 
prentice, together with the several other particulars, in th« 
manner and form required by this act; and every such entiy, 
shall be produced and laid before the two justices of the 
peace, who shall signify their assent to the indenture of ap¬ 
prenticeship, at the time when such indenture shall be laid 

(1) Pirie v. Anderson, 4 Taunt. (a) 4 Taunt. 657. Robertson ▼. 

65^' French, 4 East, 136. Hubbard v. 

Johnstone, 3 Taunt 177. aoj. 

before 
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before them for (hat purpose, and each entry shall, if ap¬ 
proved of, be signed by them according to the prescribed 
form. And in the third section it is eracted, that any per¬ 
son may at all seasonable hours inspect such book in, the* 
hands ot the said ovei’seer, and take a copy of such entry; 
and every such book shall be deemed to be sufik ient evidence 
in all courts of law in proof of the existence of such inden¬ 
tures, and also of the several particulars spccilied in the re¬ 
gister respecting sucli indentures, in case it shall be proved 
to the satisfaction of the court, that the indentures are lost 
or destroyed, 

« 

Cook'., Jii The register of the navy-olTice has been admitted in evi- 
^'ffices &c prove the death of a sailor (i); the book from the 

master’s office in the Court of King’s Bench, to prove a per¬ 
son one of the attornies of that court (2); and the Irg-book 
of a man of war, which convoyed a fleet, to j)rove the time 
of the convoy’s sailing. (3) Bank-books are good evidence 
to prove the transfer of stock (4); and on a prosecution for 
a libel published concerning a person in his office of treasurer 
of a parish, au entry in a vestry-book, stating that he was 
elected at a vestry duly held in pursuance of notice, has been 
considered sufficient evidence to support an allegation in the 
indictment, that he was duly elected treasurer. (5) So, in an 
action for disturbing the use of a pew in a church, an old 
entry in the vestry-book, stating that the pew had been re¬ 
paired by the then owner of a messuage (under whom the 
plaintiff claimed), has been admitted as evidence of his right; 
being made by the churchwardens on a subject within the 
scope of their official authority, and as shewing the reputa¬ 
tion in the parish respecting the right. (6) Upon the same 
principle, the day-book of a public prison, containing a nar¬ 
rative of the transactions of the prison, has been received as 
proof of the time of a prisoner’s commitment or dis- 

(i) Bull. N. P. 449. Rhodes’s (3) D’Israeli v. Jowett, i Esp. 
case, 1 Leach. Cr. C. 39. Wallace N. P. C. 427. 

V. Cook, 5 Esp. N. P. C. II 7. See (4) Breton v. Cope, Peake N. P. 
Barber v. Holmes, 3 Esp- N. P. C. C. 30. Marsh v. Colnet, 3 Esp. 
190. N. P. C. 665. 

(a) R. V. Crossley, 3 Isp. N.P. C. ^ j ) R. v. Martin, 3 Campb. 100. 
5 * 4 * (^) Price V. Littlewood, 3 Campb. 

aSSt 
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charge{i): but it would not be admissible to prove the cause 
of his commitment. (2) The distinction between these cases 
is, that, in the former, there was no document besides the 
bhe,produced, and no other evidence of the fact in question 
could be given, except perhaps the parol testimony of some 
person, who might have happened to be in prison at the 
time; but in the last case, the committitur, from which the 
entry was inserted in the book, might have been produced, 
and that would have been better evidence of the cause of 
commitment. 

An entry in the Ijpok kept at Lloyd’s, stating the cap¬ 
ture of a ship, is evidence of that fact^ though it is not a 
sufficient notice of it to the defendant, so as to make him 
liable on a policy of insurance, by which it was agreed that 
the loss should be adjusted within a certain time after ad¬ 
vice of the ca})ture. (3) The poll-books taken at an elec¬ 
tion for members of parliament, or at the election of a mayor, 
are admissible in evidence. (4) A copy of an official paper, con¬ 
taining an account of the cargo of a ship, made in pursuance 
of an act of parliament by an officer of the customs, and 
lodged there as an official document, has been admitted as 
proof lhat property was put on board. (5) A book in the of¬ 
fice of secretary of bankrupts, containing entries of the al¬ 
lowance of certificates, kept by order of the Chancellor, and 
recognized by him as an officicial document, would be good 
secondary evidence of the allowance of a certificate; but a 
book containing such entries is not admissible, if it appear 
to be kept merely as the private memorandum of the clerks, 
widlout any authority or sanction from the Chancellor. (6) 

I 

In the above-cited case of the King v. Aickles (7), the clerk 
of the papers of the prison produced a daily book, kept by 
him, containing entries of the names of all the debtors and 
criminals brought into prison, and of the times when they were 

(1) R.V. Aickles, i Leach Cr.C. (5) Johnson v. Ward, 6 Esp. 
436* * N. P. C. 47. The official paper was 

(a) Salter and others v. Thomas, proved to have gone with the ship. 

3 Bos. & Pull. 188. (6) Henry v. Leigh, 3 Campb. 

( 3 ) Abel V. Potts, 3 Esp. N. P. C. 499. 

Ml* (7) I Leach Cr.C. 436. 

(4) Mead v, Robinson, WlUes. 

424. R. V, Hughes, cited. Ib. 

dis- 
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discharged; but it appeared that these entries were not made 
by the clerk on his own knowledge of the facts, but generally 
from the information of the turnkeys, and frequently from the 
turnkey’s indorsements on the backs of the warrants, which yraf-' 
rants were afterwards regularly filed. ^Jpon this, it was objected 
that the entries in the books were mere copies, and that the ori¬ 
ginal minutes, from which the entry of the prisoner’s discharge 
had been made, ought to be produced as the best evidence. But 
the court overruled the objection, and admitted the contents 
of the book, as it appeared to have been the constant and esta¬ 
blished practice of the keepers of public prisons to register 
the discharge of prisoners in such books as the one produced, 
and in the manner tlfere described. 

In another case, a parish register of christenings was re¬ 
ceived in evidence as an original authentic book, although the 
constant practice in the parish was to make a memorandum of 
the christenings in a day-book, from which entries were some 
time afterwards made into the register. (i) The question in 
that case was on the plaintiff’s legitimacy, and on the part of 
the plaintiff a general parish register was produced, in which 
there was an entry of his christening, describing him in the 
same manner as legitimate children were usually entered. It 
appeared, that the practice was to make the entries in this re¬ 
gister once in three weeks out of a day-book, in which entries 
were made immediately after the christening or the same 
morning; and in the case of illegitimate children, to insert in 
the entry the letters B. B., which were intended to signify 
“ base born.” The counsel for the defendant then offered in 
evidence the day-book, from which the either entry was posted, 
Und in which the letters B. B. were inserted, insisting that it 
was the original entry. But a majority of the judges present 
on a trial at bar were of opinion, that such evidence ought 
not to be received, on the ground, that there could not be 
two registers in the parish, and that the one first produced 
ought to be taken to be the true register. — If, indeed, the entry 
in the day-book, representing the plaintiff as illegitimate, had 

(i) May v.May,aStr. ro7i. Lee Sec Hughes v. Wilson, i Staii:ic, 
V. Meecock, 5 £sp. N. P. C. 177. 179, 


been 
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been signed by the reputed fatlier or the mother, or made under 
their direction, such evidence would have been admissible as 
the declaration of a deceased parent on a question of legiti- 
i:tHcy; but if, on the other hand, in the absence of such proof 
the feutry appeared to be merely a private memorandum kept 
for the purpose of assisting the clerk to make up the register, 

(and of tliat nature it seems here to have been considered,) in 
that case it could not be received as the original authenticated 
entry. 

The rolls of a court baron (which is the court of the free- Rolls <>f 
holders,) or of the customary court (which is the copyholders^ 
court,) are evidence between the lord of the manor and his 
copyholders or tenants. They are the public documents, by 
which the inheritance of every tenant is preserved, and the 
records of the manor court, which was anciently a court of 
justice relating to all property within the manor, (i) So 
ancient w'ritings, not properly court rolls, but found among 
the court rolls, and delivered down from steward to steward, 
purporting to be made “ assensu omnium tenentium,” have 
been admitted as evidence to prove the course of descent 
w ithin a manor; and this, although they were not signed by 
any of the tenants. (2) And an entry in the court rolls, 
stating the several customs within the manor as found by the 
homage, and regulating the descent of the several species of 
tenure, was in another case (3) admitted to be good evidence 
of the mode of descent, although no instances were shewn of 
any tenant having in fact so taken under the custom. “ It 
cannot be doubted,” said Lord Kenyon, “ that this evidence 
was admissible, for tradition and the received opinion are the 
lex loci. Here w'as full proof of a tradition respecting the 
custom of descent in this manor; it was the solemn opinion 
of twenty-four homagers, who are the constitutional judges of 
the court, delivered on an occasion when they were discussing 
the interests of all the tenants of the manor.” 

Upon the same principle, in an action by a copyholder 
against a freeliolder of a manor for surcharging Ae com- 

(i) Gllb.Ev. 67. 4T. R. 670. (3) Roe dein. Beebee v. Parker, 

(a) Denn derp. Goodwin v. Spray, 5 T. R. *6. Roe dem. Bennett v. 

I T. R. 466. 473. Jeffery, a Maul. & Sel. 9a. 


moil, 



33 is Of Piihlk IFriihtgs, not judicial. [Ch. 6** 

mon (i), ail old writing, found among tlie muniments of the 
manor, and purporting to bo signed by many of the copy- 
holders, stuting that tlie commoners of the manor had an 
ancient unlimitid right of coiumon, but that they had agreed 
to a certain stint, was held admissible evidence of the reputa¬ 
tion of the manor at that time, as to the general prescriptive 
right of common, against the limited right insisted on by the 
plaintiff; and although it was not proved that the instrument 
had been signed by a majority of the copyholders, or that the 
plaintiff hehl the copyhold tenement under any one of those 
who had signed, yet that circumstance could not affect the 
admissibility of the instrument, which was offered in evidence, 
not on the footing of* an agreement, but as evidence of tradi¬ 
tion and the received opinion within the manor. 

Tffrrierj. Terriers are of two kinds, temporal and ecclesiastical. It 
has been established by a variety of cases, that old terricis 
or surveys of a manor, are evidence of manorial tenures or 
boundaries. {2) And so, an ecclesiastical terrier is evidence 
of the possessions of a church, if it has been regularly made 
and preserved in the proper repository. By the ecclesiastical 
canons, an enquiry is directed to be made, from time to time, 
of the temporal rights of the clergyman in every parish, 
, and to be returned into the registry of the bishop. This 
return, which is generally signed by the minister, is denomi¬ 
nated a terrier, and derives its aulliority from being found 
either in the bishop’s register office (3), or the registry of the 
archdeacon of the diocese. (4) Unless it comes from one of 
these repositories, it cannot, in gen<*ral, be admitted in evi¬ 
dence. A paper therefore, purporting to be a terrier, found 
jn the charter-chest of a college, which had property in the 
parish, was thought to be inadmissible to disprove a 
modus. (5) 

However, under particular circumstances, tliis rule has 
been relaxed, and a terrier has been admitted, though 

(i) Chapman v. Cowlan, 13 East, i4o<l. % Anstr. 386. S, C. 4 Gwill. 
10. 1593. 

(a) Gilb. Ev, 69. (4) Potts v. Durant, 4 Gwill. 

(f) Atkins V. Hatton, 4 Gwill. 1450.1454. 

(5) 4 Gwill. 1406. 


not 
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not brought from one of the regular repositories, when 
the custody in another place has been satisfactorily ex¬ 
plained. Thus a terrier, found in the registry of the dean 
aTid chapter of Lichfield, was admitted to be evidence against 
one of the prebendaries.,(T) This evidence was rejected at 
the trial; but a new trial was after^vards granted by the Court 
of King’s Bench, on the ground, that the evidence ought to 
have been received, as there appeared to be a proper con- 
nc(ftion between the terriers and the place, where it was found; 
and a strong corroborating circumstance was, that the terrier 
was found annexed to an old lease of the prebend, of nearly 
the same date. ( 2) But when the custody is merely private 
and unconnected with the subject-matt^er, the courts have 
never gone the length of admitting such papers in evidence. 
An instrument, therefore, purporting to be an endowment, 
without the seal of the bishop, and another purporting to be 
an Inspeximus of the former under his seal, were rejected, 
because they came out of the hands of a private person en¬ 
tirely unconnected with the matters contained in them. (3) 
For the same reason, before ancient grants can be admitted 
as evidence of private rights, the custody, in which they have 
been kept, ought to be satisfactorily explained. In a late 
case, a grant to an abbey, contained in a manuscript entitled 

Secretum Abbatis ” in the Bodleian library at Oxford, was 
rejected, as not coming from the proper custody (4); and, on 
the authority of this case, Mr. Justice Lawrence held, tliat 
an old grant to a priory, brought from the Cottonian 
manuscripts in the British Museum, could not be received, 
as it was not shewn that the possession of the grant was 
connected with any person who had an interest in the 
estate. (5) 

A terrier is strong evidence against a parson; but it is 
never admitted for him, unless it be signed by a churchwarden, 
or (if the churchwardens are nominated by him) by some 
of the substantial inhabitants of the parish. (6) A terrier, 

(>) Miller v, Foster, 4 Gwiil. Taunt. 91. See Sullen v. Michel, 
1406. n. and Ice Sullen v, ACchel, cited (i). 

stated in ch. 8. a. %, infra. (5) Swinnerton v. Marquis of Staf- 

(a) 4 Gwiil. 1453. ford, 3 Taunt. 91. Earl V. Lewis, 

(3) Potu V. Dttrant, 4 Gwill.1450. 4 E»p. N. P. C. i. 

(4) Michell T. Rabbets, cited 3 (6) Bull. N. P. 348. Earl v. 

Lewis, 4 Esp. N. P. C. 3. 

signed 
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signed by inhabitants of the parish, is evidence on a question 
of a farm-modus, although the. persons signing arc not 
shewn to have been occupiers of the farm. (i) Terriers arc 
generally signed by the minister of the parish ; but this does 
not apjicar to be essentially necessary. In a late case (2}, on 
a bill, tiled by a vicar against the impropriatrix of a rectory, 
for agistment tithe, a terrier was given in evidence, on the 
part of the vicar, signed only by the churchwardens; it was 
objtcted, first, that it was not a terrier, because made b\ 
the churchwardens alone, and not signed by the vicar , 
secondly, even supposing it to be a proper terrier, yet that 
it could not be admitted in evidence in that cause against the 
rector, as it was not signed by any person claiming under, 01 
on the part of, the rector. However, the court were ol 
opinion, that the terrier was admissible; that such imperfect 
terriers were now uniformly received; that the terrier in ques¬ 
tion was signetl by persons who were in no respect interested, 
and who'^e duty it was, from their official situation, to sign it ; 
and that the want of the vicar’s signature made it stronger 
evidence in favour of his successor. 

The ancient books of the heralds’ office (3), and their visi ¬ 
tation-books of counties (4), are evidence on a question of' 
pedigree. The visitation-books contain the j)edigrccs anti 
arms of the nobility of the kingdom from the twenty-first 
year of Henry VIII. to the latter end of the seventeenth 
century, during which period the two provincial kings ol 
arms, soon after their investiture in office, usually received a 
commission under the great seal, authorizitig them to visit the 
several counties within their respective provinces, “ to lake 
survey and view of all manner of arms, cognizances, crests, 
and other like devices, with the notes of the descents, pcili- 
grees, and marriages of all the nobility and gentry tlicrein 
contained; and also to reprove, control, and make infamous 
by proclamation, all such as unlawfully and without just 
authority usurp or take any name or title of honour or 

(i) Harris v. Mittin, Exch. Tr. (3) King cicm. Lord Thanct. v. 
Term, 1815. MS. Foster, a Jon. 224. 

(a) Illingworth V. Leigh, 4 Gwlll. {4) Pitton v. Walter, i Str. 161. 

1615. Mattliews v- Port, Comb. 63. 
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(lignity.” The first ol' these commissions was issued iu the 
tweiity-ftrst year of Henry VIH., and the last in the second of 
James II. (0 From these visitiaion-books, entries wereafler- 
war^ls made into the books kept at the College ofFleralds. 

A licence from the Pope, granted in the reign of Edward Poi?’. i.u'b 
the Second, has been adjudged to be evidence oi’ an Impro¬ 
priation, the Pope being formerly the snjmmu' lioad of the 
church, and having the disposition of all spiiitu.d benefices. (2) 

I'or the same reason, a Pope’s bull w'as formerly axhiutlcd in 
evidence, to sliow that monastery lands had a special exemption 
from the payment of tithes. (3) 

% 

Corporation-books, containing an account of the privileges Corpor,i- 
or public transactions of the body, are evidence in a suit be- 
tween the several members, on the sauie footing as manor- 
books between the tenants of a manor. But they are not 
evidence in tavour of a corporation to support a claim of riglit 
against a stranger (4); and before they can be admitted in any 
case, it ought to be shewn that they have been regularly kept 
by the proper ofiicer of the corporation. On an in formation 
in the nature of a <jao w.irranto, the prosecutor produced in 
evidence a book written by the prosecutor’s clerk, not an 
olFiccr of the corporation, which appeared to be only minutes 
of corporate acts done some years before, and was not kept 
as a public book of the corporation; this evidence was 
rejected at the trial, and, on a motion afterwards tor a 
new trial, the Court held that it had been properly rcjectetl. 

“ Corporation-books,” the Court said, “ are generally al¬ 
lowed to be given in evidence, when they have boon publicly 
kept as such, and when the entries have been mndo by the^ 
pru[)er officer; not but that entries made by other persons 
may be good, if it be sliewn that the town-clerk is sick, or 
refuses to attend.” (5) 

(i) See First Report of the House the case of the Mayor of K‘npston- 
of Commons on the Public Records, on-Hull v. Horner, Cowp ic , ‘lU'h 
p. 8 i. Appendi)^ (c. 8 .) evidence was received, but by loii- 

(i) Cope V. Bedford, Palm. 417- sent. See t 11 . I’i. 

(j) Lord Clanricard’s case, Palm. (5) R. v. Moilicrsell, iStr. 1;:. 

j7. 12 Vin, Abr. L'vidcncc, (A.. 1 :. 15-} 

(4) I H. Black. ai4. n. (c)* Mayor pi, ifi, 
of London v. Mayor of Lynn. In 

z 
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A general histoiy may be admitted, says Mr. .Tusticc; Buller, 
to prove a matter relating to the kingdom at large. (x) Thus, 
in the case of St, Katharine's Hospital, Lord Hale allowed 
Speed’s Chronicles to be evidence of a particular point of 
history in the tinn' of Kdvvard III. [i) And the same book 
wa^ admitted as cvideaice of the death of Kdwani tiic Second’s 
queen, in the case of Lord Ihonnker v. Sir U. Atkins (3), 
where Ch. . 1 . Pemberton said, he know no* wliai better 
proof they could have. Histories, however, it is admitted, 
cannot be received as proof (if a private right or particular 
eusUnn. (4) Camden’s Britannia was thorefoie rejected on 
an issue, whether by the custom of Droilwich salt-))its 
could be sunk in any part of the town, or only In a certain 
place. (5) And in another case, where the (juestion was, 
whether a particular abbey was ('f the inlerior order, Dug- 
dale’s Monasticon was refused, because the original records 
might be had in the augii’entation-olliee. [5) So, it lias been 
determined, that Ungdalc’s B>aronage is not evidence fo 
prove a do,'Ceiit (6) 

U'ith regard to the piool of entries in public books, it is 
now clearly settled, that wherever an original is of a public 
nature and admissible in evidence, an examiiu'd copy will 
equally be admitted. (7) Tliis rule is neccs.sary, as well for 
the security of the iiistruincnt, as for the convenience of the 
public. lOxarniiied copies, therefore, of entries in the Jour¬ 
nals of the Lords or Commons (8), or of entries in tlic 
Council-book in the Scerciary of^State’s (ilfice (9), or of 
entries in the Bunk books (xo), or in tlie books of the East- 
ludia Company (11), and examined copies of entries in parish 
•registers, or in the books of assessments made by the commis- 


(i) liull, N. P. 248. 

(a) I Vent. iji. Stainer v. Bur- 
gLS,Ca of Droitwicli, T Salk. 28a. 
Skill. 623. S. C. 

(3) Skill 14. 

(4) Bull. N. P. 248 Cofkman 
V. Matlior, i Bariuidist. t4. 

(5) I Salk. 282- Skin. 623- 
6) Piercey’'i case, 2 Jon. 164. 

7 j Holt C. J. ill Lynch v. Clerke, 


3 8alk 153. K. V. Haines, Comberb. 
337. Skin. 583. S. C. 

(8) .tones V. Randal, Cowp. 17. 
R. V. Ld. G. Gordon, 2 Doug. 593. 

(9) Eyre v. Palsgrave, 2 Campb. 

606. , 

(xo) Marsh v. Co!net, a Esp. N. 
P. C. 665. Breton v. Coape, Peake 
N.P.C.30. 

(ix) » Doug. 593. n. (3) 
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sioners of land-tax (I), or in the books of the cominissloncrs 
of excise {2), or in the court-rolls of a manor (3), or in poll- 
books of an election ol Mayor or Member of Parliament (4), 
and examined copie'; in other cahc;. of the same kind, have 
been admitted in evidence, when the lU'iginal books them¬ 
selves would have been admissible. But where an original is 
of a jirivaic nature, a copy vvill not be evidence, unless the 
original .ji destroyed, 01 in the possession of the op¬ 

posite j’Air'y, riius, the copy of an old letter, brought from 
the clu'.if ol .x corporation, has been refused. (5;) In one case, 
indeed, where the original was kept in the Bodleian library at 
Oxford, and by the siabites of the university not removcable, 
an examined copy was allowrxl to bo given in evidence (6); 
the Court admitted the case not to be within the general rules 
ol evidence, but, under the particular circumstances, per¬ 
mitted the copy to be read. 

(1) R. V. King and others, 2 T, 

R. 2,^4. 

(a) Carth. .}46. R. v. Commis- 
sioners of Land-tax, a T. R. aj4. 

(3) Tucky V. I'loM'er, Comber!*. 

137. R. V. Haines, ib. 337, !)y’ 

Holt C. J. Doe dem. Chuivh> ar- 
Jens of Croydon v. Cook, 5 Ksp. 


N. P. C. zxi. Doe dem. Benning¬ 
ton V Hall, 16 Last, 208. 

( 4 ) Mead V. Robinson, Willcs, 
^4 

^ . j f\ • Cwyn, r btr. 401. 

( ' Down- s V. Moicman, 2 GwilF. 
6 ; y. Binib rSg- S, C. 
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^jniE judicial records of the king’s courts are safely kept Rcconls. 

for the public convenience, that any subject may have 
access to them for his necessary use and benefit; which was 
the ancient law of England, and is so declared by an act of 
parliament in the forty-.si\th year of Edward the Third. (7) 

Some restriction, however, of the general right ofinsjiccting (’^y 
records has been thought necessary in the case of on aeijuittal 
on a prosecution for felony; in which case, if the trial a; 
the Old Bailey, a copy of the indictment e.annot regularly be 


{7)3 Inst. 71. Pref. to 3d Rep. p. 3 4 
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obtained without an order from the court; and it is a com¬ 
mon practice, on the circuits, to apply to the court for a copy 
at the time of the trial. This practice appears to have been 
first adopted at the Old Bailey, in pursuance of an order 
made by some of the Judges, for the regulation of those ses¬ 
sions in the twenty-sixth year of Charles II. (i) It was then 
ordered, “ that no copies of any indictment for felony be 
given without s}.ocial order, upon motion made in open court, 
at the general gaol delivery; for the late iVequency of actions 
against prosecutors (which cannot be without copies of the 
indictment,) deterreth people from prosecuting for the king 
upon just occasions.” And Lord Holt has laid it down as a 
general rule of lawj that if a person be indicted for felony and 
acquitted, and means to bring an action (without sufficient 
cause), the Judge will not permit him to have a copy of the 
record, and he cannot have a copy without leave. {2) In the 
case of Vandercomb and Abbott (3), the prisoners after their 
acquittal applied for copies of the several indictments, for the 
purpose of assisting them in their plea of autrefois acquit ; 
the court, however, refused to grant them copies, but ordered 
the officer to read over the indictments slowly and distinctly, 
which was accordingly done. 

The rule of the Judges states, that an action against a pro¬ 
secutor cannot be maintained without a copy of the indict¬ 
ment, and that a copy is not to be given without an order 
from the court; but it is not to be inferred from this, that an 
order is essentially necessary for the introduction of a copy in 
evidence, or, if a copy were offered to be produced without 
an order, that it could on that account be properly rejected, 
Tlie admissibility of such evidence has been determined in the 
case of Legatt v. Tollervey. (4) On tlie part of the plain¬ 
tiff, in that case, the clerk of the court of quarter sessions, 

(l) Directions for Justices at the which he may think fit to make of 
Old Bailey, prefixed to Kelyng’s it; and that, after a demand, the 
Rep. p. 3., order 7. Sec Brangam’s proper officer might be punished for 
case, I Leach Cr. C. 32. In this refusing to make out a copy, 
case, Willcs C. J. is reported to have (») In the case of Dr. Crocnvclt 
«aid, that, by the laws of die realm, v. Dr. Burwell and Others, 1 Lord 
every prisoner, upon his acquittal, Rayrn. 253. 
las an undoubted right and title to (3) a Leach Cr. C. fiat, 

a copy of the record, for any use (4) 14 East, 302. 


he fore 



Ch. 7 .] Of the Inspection of Public Writings* 

before which the indictment had been tried, produced a copy, 
which for w'ant of an order was not allowed to be read; aaid 
tl)e plaintiff was in consequence nonsuited. But the Court of 
King’s Bench were of opinion that the evidence ought to 
have been received, antf set aside the nonsuit. “ It is vciy 
clear,” said Lord Ellenborough C. J., “ that it is the duty 
of the officer, charged with the custody of the records of tlie 
court, not to produce a record but upon competent authority, 
whicli at the Old Bailey is obtained upon application to the 
court, pursuant to the order that has long prevailed there; 
and, with res])cct to the general records of the realm, upon 
application to the Attorney-General. But if the officer, even 
without authority, shall have given a co\if of a record, or pro¬ 
duce the original, and that is properly proved in evidence, 
I cannot say that such evidence shall not be received. He 
may incur the penalty of his contempt of the court, atid may 
be warned, at the time, of his peril in so doing, and a dis¬ 
creet officer placed in such a situation would, before he pro¬ 
duced the record, or gave a copy of it, apply to the court, 
and state the circumstance’s; and it cannot be doubted, that 
he would be saved harmless in doing what, after such dis¬ 
closure, the court should order him to do. But still I can¬ 
not help thinking, that the rule laid down by Lord Ch. J. Lee, 
in the case of Jordan v. Lewis (i), is the correct rule. The 
order made at the Old Bailey was there read by way of ob¬ 
jection to the evidence offered, but the Chief Justice in that 
case said, that he could not refuse to let the plaintiff read 
the copy of the indictment, though obtained without any order 
of the court for that purpose.” 

The rule, which has been before mentioned, is confined 
to cases of felony. In prosecutions for misdemesnors, the 
defendant is still entitled to a copy of the record, as a matter 
of right, without a previous application to the court. (2). 
Bo, in the case of a conviction by a magistrate, the defendant 
is entitled to a copy of the conviction, in order to defend 
himself againkt an action for the same offence; and if it should 

(i) a Stra. lisa. 14 East, 305. (a) Morrison v. Kelly, 1 Black, 

n. (a), S.C. reported from Mr. Ford’s Rep. 385. Evans v. Philips, re- 
MS. ported from MS. in Selw. Ni. Pri. 

95*- 
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be refused, and the defendant in consequence sue out a writ of 
certiorari, merely for the purpose of procuring a copy and 
making his defence, the magistrate will be compelled to pay 
his own costs of returning the conviction. (i) The convic¬ 
tion may be drawn up at any time, before the return to the 
certiorari or the sessions, though after a commitment (2), or 
after the levying of the penalty. (3) And the conviction re¬ 
turned to the sessions, or to the Court of King’s Bench, 
is the only one, of which those courts will take jiidicial 
notice. {4) 

' A defendant on a criminal charge, is not entitled to an in- 
-poctioii of the grounds, upon which the prosecution has been 
' instituted. In some species of treason, indeed, the prisoner 
IS entitled to a copy of the indictment, a privilege not al¬ 
lowed by the common law, but conferred by act of parliament; 
but neither in cases of treason nor of felony, has he any right 
to a copy of the depositions of witnesses, who are to appear 
against him. So, when informations arc hletl by tljc Attor¬ 
ney-General, on depositions taken under the excise laws, tlu* 
defendant is not allowed to inspect those depositions. And 
in a case where an information was filed against an officer r>t 
the East India Company, on charges of delinquency founded 
upon the report of a board of inquiry in India, the Court ol 
King’s Bench were of opinion, that the defendant Iiad no • 
right to have an inspection of that re))ort, and that the coin t 
had no discretionary power to grant it. (5) “ The practice 

on indictments at common law, and on informations upon 
particular statutes,” said Mr. Justice Buller on that occasioji, 
“ shews it to be clear, that the elefendant is not entitled to 
inspect the evidence, on which the prosecution is founded, 
till tlu! hour of trial.” It has been observed (6), that one of 
the objects, which the legislature had in view, in passing the 
statutes relative to depositions taken by magistrates in cases of 
felony, was to enable the judge and the jury, before whom 

the prisoner is tried, to see whether the witnesses at the trial 

% 

R. V. Midland, 3 Burr. 1721. (4) Ibid. 188. 

(i) MaSsey v. Johnson, laEast, (s ) R.v. Holland, 4 T.R.69I. 

67. 82. (6) See ante, p. 298. 

(3) R. V. Barker, 1 East, 186. 
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are consistent, with the account, which they have given before 
the committing magistrate; it seems reasonable, therefore, 
that at the time of the trial the prisoner, on an application to 
the epurt, should be allowed to setf the depositions of a wit¬ 
ness called to give evidc'nce against him, and cross-examine 
as to any variance or inconsistency in his testimony. 


The right of insjiecting the proceedings of inferior juris¬ 
dictions i^ more limited. It cannot be necessary I’or the in¬ 
terests of the }»ublic, that they should be open for inspection 
to all persons vitliout distinction; but, on the other hand, it 
seems reasonable, that, in any suit, where the regularity 
ol' those proceedings may come into queslion, a party should 
have the })ovver of taking a copy of such, as have been insti¬ 
tuted against himself. In an action of trespass and false im¬ 
prisonment, brought by the plaintiff, who had been sued in 
the court of conscience in London, the Court of Kino’s 
Bench allowed the plaintill* to inspect the proceedings, so far 
as they related to the suit against himself, on the ground that 
every one has a right to look into the proceedings to which he 
is a party, (i) In another case, where the plaintiff having 
been fined for neglect of duty, as an under-officer to the 
commissioners of lieutenancy for the city of London, brought 
ap action of trespass against the defendant for distraining 
upon him, the court granted the plaintiff a rule for inspect¬ 
ing and taking copies of the rates and assessments iftade by the 
commissioners. (2) On the same principle, in an action for a 
malicious prosecution and false imprisonment, the plaintiff 
may obtain a rule for a copy of the information, upon which 
he was committed; and, as the original itself ought to be 
produced at the time of the trial, the court will also grant a* 
rule, calling upon the committing magistrate to cause it to be 
produced. (3) 


Proceedinp'; 
of inffiior 
jurisdictions. 


A different rule, however, was adopted by the court in the 

(1) Wilson^^. Rogers, »Str. 1244. S. P. See also Herbert v. Ashburner, 

(2) Edwards v. Vesey, Rep. temp. 1 Wils. 297. Moody v. Thurston, 

Hard. iz8. i Stra. 304.; and R. v. Commission- 

(3) R. V. Smith, I Stra. 126. ers of Land-tax, zT. R. 234. 

Welch V. Richards, Barnes, 468. 
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case of Dr. Gioenvelt v. Dr. Burwfell (i), and in Abery v. 
Dickenson, (z) The first of these cases was an action for 
false iniprisoraiicnt against the defendants, who justified as 
censors of the college of physicians by virtue of their charter, 
by which charter they have power to fine and imprison 
lion henr uUndo J'ucullatc medkiiuc; they then set forth, that 
the plaintiff at such a time and place had administered un¬ 
wholesome medicines to A. B., and so justified the taking 
and imprisoning. The counsel for the plaintiff moved, that 
the register of the college should permit the plaintiff to have 
copies of the proceedings and judgment, to enable liim to re¬ 
ply to the defendant’s plea in justificatipn; and, in support of 
the applicaticn, it said, that the plaintiff was a party to 
the judgment, ami tliereibro bail a riglit to a copy, aiid that 
it i^ the usual practice, if an action is brought for a false re¬ 
turn to a mandamus, upon which the parly is relumed to be 
diafiuncbised, that the King’s Beneh will make an order flir 
the plaintiff to have recourse to the public books. But the 
court refused a rule, saying, (as Lord liaymoiid rcjiprts the 
ciise,) “ that they could not oblige the college of pliysiciaiis 
to permit the plaintiff to have a copy of their jiroceeilings, 
for they act in a judicial manner, by authority of an act of 
parliament; and therefore it shall be presumed, that they 
have dohe right.” The report of this case by Cartbew dif¬ 
fers materially from that by Lord liaymond. Cartbew re¬ 
ports, that* the court admitted the rule, for inspecting the 
proceedings, to be usual for the sake of evidence, after issue 
joined^ but not by way of assisting the party to plead. 'J’he 
reason given in Ld. Raymond’s report, (namely, “ that the 
proceeflings must be presumed to be regular, since the college 
•acted in a judicial manner, by authority of an act of par¬ 
liament,”) seems to proceed upon the supposition that the 
proceedings were truly and correctly set out in the defendant’s 
plea; and on a demurrer, (which admits all the facts in justi¬ 
fication,) that reason would have been conclusive; it might 
then have been justly said against the demurrer, that, the de¬ 
fendants having shewn their authority over the plaintiff, and 
the fact, for which he had been punishctl, being within their ju- 

(r) I Ld. Raym. 153, 454. (a) Say. ajo. 

Carth. 421. 401. S. C. 
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risdiction as censors, and not traversable in this collateral suit, 
they could not be liable to an action for what they had done 
within the limits of their jurisdiction, and in the discharge 
of their judicial powers. But if, instead of demurring, the 
plaintiff, in such a cafte, had admitted the warrant under 
which the defendants arrested him, and replied that “ they 
had committed the trespass of their own wrong and without 
the residue of the cause alleged in their plea,” it would then 
have been competent for him to shew, that the defendants had 
exceeded their jurisdiction ; and, for the purpose of enabling 
him to be prepared with this defence, the plaintiff seems to 
have been entitled, at least after issue joined, to an inspec¬ 
tion of such proceedings as had becTi instituted against 
himself. 

In the other case, before referred to, of Abery v. Dicken¬ 
son (I), which was an action of trespass against the defendant 
for taking a distress for a penalty under a i order of certain 
commissioners, the Court of King’s Bench is reported to have 
refused the rule, on the ground that the commissioners were 
not parties to the suit. The same objection might have been 
made in the other cases, which have been before cited (2); 
but the court there allowed an inspection, (although the per¬ 
sons, who had the custody of the goods, were not parties to 
the suit,) because the plaintif]^ who applied for the rule, was 
the object of the proceedings, under which the defendants 
had acted. The authorities before cited seem, therefore, to 
establish the principle, that, if proceedings have been insti¬ 
tuted by ail inferior jurisdiction, the party affected by them 
ought to be allowed to take a copy of such as relate to himself, 
in any subsequent suit, in which the regularity of those pro* 
ceedings may be disputed. 

Parish registers, books of the India Company relating to^ 
the transfer of stock, books of the Bank, &c. are for some 
purposes considered as public books; and persons, interested 
in them, hiwc a right to inspect and take copies of such parts 
as relate to their interest, (3) $0 the books of the commis- 

(r) Say. %so. ^ Rayni. 851. Warriner v; Giles, t 

(a) See cases cited in p. 343. Stra. 954. Mayor of London v. 

(3) Geery v. Hopkinsi a Lord Swinland, i Bamardist. 454. 

sioners 
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sionors of tbe lottery, and their numerical lists, are of a 
public nature; and kept by the commissioners in trust for the 
ticket-holders, who are entitled to an inspection, by rule of 
court, (i) But access is not allowed to such parish-books, as 
are ke[)t only lor the private use of the parish, and relate to 
their private interests. An inspection was for that reason 
lefuscd, in an action of ejectment by an impropriator aj^ainst 
the churchwardens of a parish, where a rule was applied for, 
on the part of the plaintiflj suggesting, that the parisli-books 
would make the titles appear, and that they were the common 
books belonging to the parish at large; but the court were of 
opinion, that, when the person claims a distinct interest from 
that of tire parish, it‘'is not reasonable to compel the parish to 
discover their title by shewing their books, which are kt'pt 
only for their own use. (2) h’or the same reason a j)ublic 
company will not be compellctl to produce any books relating 
to their private transactions. (3) 

Nor will access be granted to the books of public offices, 
in collateral actions brought by persons who have no interest 
in the books; therefore, in a <]ui tarn action for penalties 
against a clerk in the post-office for interfering in the 
election of a member of parliament, the prosecutor wa-s not 
allowed to have a rule for inspecting the books of the. 
post-office, as the cause did not relate to any transaction in 
the post-office, for which transactions alone those books arc 
ke])t. (4) Nor will the court grant a rule for inspecting the 
custom-house books, for the purpose ol“ furnishing evidence 
in an action between two persons, who have no interest in the 
subject-matter, concerning the amount of a particular branch 
«f the public revenue. (5) 

The court-rolls of a manor are kept in the custody of the 

(i) Schinotti v. Butnstead and (3) Shelling v. Farmer, i Stra. 
others. 36 G. 3. cited from a MS. 646. Murray v. Thornhill, a Stra. 
case in z Tidd. Prac. 596. 717. 

(a) Coxv. Copping, 5 Mod. 395. (4) Crew q. t. v. Blackburn, 

I Ld. Ilaym. 337. I.«wis v. Baker, cited 1 Wils. 140. 3 Stra. 100.5:. S. P. 

I Barnardist. 100. Turner v. Ge- (5) Athcrfold v. Beard, aT. R. 
thin. Via. Ab. tit. £\ddence, (F. b.) 614. 616. 
pi. II. 
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lord or Ids steward, not for the use of the lord alone, but as 
tlie common evidence of the manorial rights, to which evi¬ 
dence all the tenants of the manor, whether copyhold or 
fi’ccjiold, have an undoubted right of access, as well in actions 
between the tenants and*thc lord, as between tlie tenants them¬ 
selves (I); and it is now a matter of course to grant a rule for 
the inspection of the court-rolls and ancient writings of a 
mano’’, on the application of a tenant, who has been refused 
by the lord. But this privilege is confined to the tenants of 
the manoi’, and cannot extend to third persons, who have no 
concern or connection with the manor court or the court- 
rolls. Thus in an action of trespass, where the question was, 
whether the place, in which the trespass* was alleged to have 
b(icn committed, was within the manor of the plaintiff, or 
part of a manor claimed by the def(?ndant, the court held, 
that the defendant, who, as it appeared from his aflidavit, was 
not a tenant of the plaintiff’s manor, nor claimed any interest 
uiuler him, could not be entitled to an inspection. (2) And 
it may be laid down as a general rule, that where the 
question is on the custom of a manor between the lord and a 
strange)', <hi; lord shall not be obliged to let him have an 
inspection of the rolls, because, in any dispute with a stranger, 
they may be consitlered as his private evidencej but if the 
dispute is between tenants of the manor, or between the 
lord and a tenant, the lord shall produce the roll, and permit 
copies to be taken. 

Corporation-books are open to the members of the cor- Cor^jora- 
poration, as court-rolls are to the tenants of a manor. lion-bwic- 

Thus, 

t 

(i) Roe V. Aylmer, Biirnes, 136. (2) Talbot v. Villeboys, cited 

Hobson V. Parker, ib. 237. Adding- from MS. by Buller J. 3 T. R. 142. 
ton V. Clode, 2 Black. Rep. 1030. Smith v. Davies, i Wils. 104. Bp- 
Folkard V. Hemet, ib. 1061. R. v. of Hereford v. Duke of Bridgwater, 

Shelley, 3 T. R. 141. R. v. Lucas, Bunb. 269. Attorney-General v. 
lo East, 235. Bateman V. Phillips, City of Coventry, Bunb. 290. 

4 Taunt. 162. , 

* By stat. 32 G. 3. c.58. s. 4. a penalty of a hundred pounds i} incurred 
by any officer of the corporation, having the custody of the corporation rej 

, cords, 
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Thus, where a mandamus had been granted to admit a person 
into a corporation, and by the return it appeared to be a 
(juestion whether the master, under Avhom he had served, 
had been admitted to his freedom in the corporation, a .rule 
was moved for, on the part of the person claiming admission, 
to inspect the books of the corporation; and the court held 
that every member has a right to inspect and take copies of 
corporation-books for any matter that concerns htinself, even 
in a dispute with strangers; but, as the return h:.'l pointed 
out the necessity of inspecting thcui for a jiarticular purpose, 
the rule should be confined to such books as contained the 
admissions of freemen, (i) So, where an information in the 
nature of a quo w'arrunto had been obtained, at the relation 
of corporators against a person charged with unlawfully hold¬ 
ing a corjioration-office, the court held that these relators 
were entitled to inspect the books, and that the rule should 
be limited to the inspection of such papcis as related to the 
subject-matter in discussion. (2) 

This right of inspecting the muniments of a corporation 
is confined to the members of the corporate body. A 
stranger has no better right to inspect corporation-books, 
than to inspect the books of any private person. On a pro¬ 
secution against a person for practising physic, (not being 
niembcr of the college of physicians, nor having a licence, nor 
being a graduate of either university,) the defendant moved 
for leave to inspect the book of the college of physicians, but 
the court refused to grant the rule, as the defendant, who was 
not a member, had no right sec the books. (3) And in an 

• (i) R. V. Fraternity of liostmen 3 T. R. 303. You.ng v. Lynch, 
in Newcastle, aStr. 1 Black. Rep. 47. 

(a) R. V. Babb, 3 T. R. 5 79- Crew (3 ) Dr. West’s case, cited i Wils. 
q. t. V. Saunders, aStr. 1005. Cor- 440. Allan v. Tap, a Black. Rep. 
poration of Barnstaple v. Lathey, 850. 


cords, who shall refuse to allow any other ofRcer or member to inspect 
books and papers, wherein are entered the admission or swearing in of the 
freemen, burgesses, or members of the corporation, and to take copies or 
minutes of such adnussion, &c. Rooks, containing orders for the admission 
and swearui|S in of the burgesses, arc not within the provisions of the statute, 
Davies v. Humphreys, 3 Maul. & Scl. 243 > 
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action of trespass, where the defendant j«istified under a 
corporation for distraining for a toll, the court refused a 
similar rule to the plaintiff, who was a stranger to the cor- 
porjition. (i) A different practice was at one time introduced 
in courts of law (2), uj^on the ground, that, on filing a bill 
for disclosure' in a court of equity, an inspection would be 
granted as a matter of course, and that it would only cause 
unnecessary expence to send them into that court. But this 
practice, which was not warranted, by earlier authorities (3), 
nor conformable to the practice of courts of equity, has been 
long discontinued; and the rule of law, now established, is, 
that in disputes between several members of a corporation 
an inspection of the corporation-bookS vv^ill be granted, be_ 
cause each has a right to see them; hut an iKspeclion wil 
not be granted in the case of a corporation, when a similar 
inspection would be refused, if the suit were between private 
persons. No distinction is to be made, in this respect, be¬ 
tween a corporation aggregate and a corporation sole, nor 
between a corporation sole and a private person suing in his 
individual capacity. (4) 


The rule for inspecting court-rolls, corporation-books, and 
other public writings will not be allowed, wliere the party 
.who has them in his custody, would, by producing them for 
inspection, disclose any evidepce of a criminal nature, or^ 
expose himself to a prosecution. On an information, there¬ 
fore, against several persons, for executing an office of trust 
without taking the oaths, the court refused a motion for leave 
to inspect some books kept by the defendants, in which they 
had entered their elections, receipts, and disbursements, as it 
would have compelled them to give evidence against theift- 
selvcs in a criminal prosecution (5): and a similar motion was 


(l) Cited by Dc Grey C. J. in 
Hodges V. Atkis, 3 Wils. 398. and by 
Lawrence J. in 8 T. R. 594. Mayor 
of Southampton v. Graves, 8 T. R. 
590- 

(a) Mayor of Lynn v. Denton, 
IT. ll. 689. Corporation of Barn¬ 
staple V. Lathes, 3 T. R, 303. 


(3) Dr.Wcst’s c.'ise,cited t Wils. 
240. R. V. Dr. Bridgeman, 2 Str. 
1203, Mayor of Exeter v. Coleman, 
Barnes, 238. Hodges v. Atkis, 3 Wils. 

398- 

(4) 8T. R.593. 

(5) R. V. Mead, 2 Ld. Rayjn-vi;. 
R. v. Worsenhain, s Ld. Raym. 705. 
R. v< Cornelias, 2 Str. 1210. 

refused, 
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refused, on an information against two overseers for making a 
rate without the concurrence of the churchwardens, (i) 
Another case to the same effect is the case of the King v. 
Dr. Pn i nel (2), where, on an information against the defendant 
for a inisdcincanour in his office of vice-chancellor of the 
university of Oxford, a rule for taking a copy of tlic uni¬ 
versity-statutes, in the care of the keeper of the archives, Mas 
refilled by the Covu t of King’s Bench, after great consider¬ 
ation; and the principle, that no man shall be bound ti) 
accuse himself, was fully recognized. This princij)le will lutt 
a})ply to the case of informations in the nature of a (jiio 
vvarrajito, for usnvping a franchise or intruding into a cor- 
poration-ollice; for such informations although originally 
and “trictly ci irninal methods of prosecution, arc applied to 
the purpose of trying civil rights, and are consideretl at 
])resent as merely civil jn'oceedings. On an inrormation, 
therefore, exhibited at the I’tlation of a member of a cor¬ 
poration, against a person for unlawfully executing an ofllc<\ 
the relator, who as member has a riglit and interest in the 
books of the corporation, ran}’ obtain an inspection and copy 
of such, and of such only, as relate to the subject-matter in 
discussion. (3) 

Tl)e motion for a rule to inspect and take a copy, wliere.^ 
an action is depending, is founded on an affidavit stating the 
circumstances, under whicli the inspection is claimed; as, 
(where a party applies for the inspection of court-rolls) that 
he is tenant of the manor, and that an application lias been 
made to the lord or hivS steward, for leave to make the recpiired 
inspection, which they refused (4); and, on such an allidavit 
the rule will be made absolute in the first instiinee. (<;) 

With regard to the proper stage of the proceedings for 
making the application, it may be observed, that the court has 
refused the motion in an action against a ctnporation upon a 
light of toll, because issue 'was tioijohnd, .^o that it could not 

(i) R. V. Lee, cited i Wils. *40- (4) Roe v Ayle).ir, Barac?, a.’/). 

(%) I Wils. *39. 1 Black. Rep.37. (5) R. v. Shtlley, j T. R. iir. 

R. V. Heydon, i Black. 371. 4 Taunt. 162 

(3) R. T. Babb, 3 T.R.J79. 
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appear, whether an inspection w'ould be necessary. (i) And 
in the case of Dr. Grocnvelt v. Burvvel], before-mentioned, 
w’here the plaintiff applied for a copy of the proceedings 
instituted against him by the college of physicians, the court 
admitted the rule for in(^)ecting the proceedings to be usual, 
for the sake of evidence, qf/cr issue joined^ but not by way 
of assisting the party to plead. (2) If a rule has been granted 
to shew cause, why a mandamus should not be awarded, the 
court will not make a rule for inspecting and taking copies, 
until the first rule is made absolute, and a return is 
made to the mandamus (3); and it has been thought the 
most convenient practice, where a rule nisi for a quo warranto 
inforinati(m has been obtained, not to j^ant an inspection, 
until the information is gra 7 ited. (4) 

If no action is depending, the proper motion is for a rule 
to shew' cause, why a mandamus should not issue, command¬ 
ing the onicer, who has the custody of the books to permit 
the party to inspect and take a cojjy. The alfulavit, upon 
which this motion is founded, ought to state clearly the riglu, 
under which the inspection is claimed, and that the in¬ 
spection has been refused. In a case of this kind, where 
an inspection of the court-rolls of a manor was a})plied 
for, the party stated in his affidavit a prima facie title 
to a copyhold of the manor; and the Court of King’s Bench 
held, that as he was clearly entitled to the copyhold, unless it 
liad been conveyed away by those under whom he claimed, 
lie had a right to see, whether any such conveyance appeared 
on the rolls, and the court therefore made the rule absolute, 
so far as related to the copyhold lands, the subject ol the 
party’s claim. (5) , 

(i) HoJgps V. Atkis, 3 Wils. 398. (4) By Ashurst J. in R. v. Bahb, 

«Black. Rep. 877. S. C. 3 T. R. 581. R. v. Hollister, Rep 

(3) Carthew. 431. temp. Hard. 345. 

(3) Per Cur. i'l U. V. Jiiitlces of (5) R. v. Lucas, idEv.i, j',.- 
Surrey, Say. 144. and see 3 T- R. 14 ; R ’. To>a ei, 

, 4 Mavdc A SeKv f h 2 
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CHAP. VLII. 

Of Private Wfitings. 

THE nature and proof of public writings having been con¬ 
sidered, the next branch of our subject lelates to private 
writings. 

It is a general rule of evidence, that, where a fact can be 
established by written proof, which is in its nature superior to 
parol proof, the wriling ought to be produced, and parol evi¬ 
dence of the fact is inadmissible; for the best evidence is to be 
produced, of which the nature of the case is capable; as, where 
an agreement has been reduced into writing and signed by the 
parties, the primary evidence of the contract is the original 
agreement itself, which will exhibit the precise language and 
terms adopted by the contracting parties. 

The statute of frauds (i) requires a written instrument or 
memorandum, in a great variety of cases, where writing would 
not have been necessary by the rules of the common law. 
And as cases of this kind are continually occurring in prac¬ 
tice, it may be useful to consider them in this place, with 
as much conciseness as the subject will allow. 

An inquiry, therefore, into those cases, in which a written 
instrument or memorandum is required by the statute of 
frauds, is the subject of the first section of the present chapter. 

' The second section will treat of the proof of deefls and agree¬ 
ments; and the third, of the proof of wills. The two follow¬ 
ing chapters treat of the requisite of sUimjjing, and ol' the 
admissibility of parol evidence to explain written instru¬ 
ments. 


(i) St. 39 C. a. c. 0* 


Sj;< n. 
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kSEC"]’.. I. 

Of Wrillen Agreements, required hij the Statute q/' F/mtds. 

'Fhe three first sections of this statute relate to interests 
created in real property; the fourth section relates to several 
kinds of’agreements; the filih section, to wills and devises of real 
property; the seventeenth, to contracts for the sale of goods. 

The first section declares the legal effect of leases, which .Sect.!, 
are not in writing. It enacts, “ that all leases, estates, inte¬ 
rests of freehold or terms of years, or any^uncertain interests, 
of, in, to, oi' out of any messuages, manors, lands, tenements, 
or hereditaments, made or created by livei'y and seisin only 
or by parol, and not put in writing and signed by the parties 
so making or creating the same, or [by'J their agents there¬ 
unto lawfully authorised by writing, shall have the force and 
effect of leases or estates at will only, and shall not either in 
law or equity be deemed or taken to have any other or greater 
force or effect; any consideration for making any such parol 
leases or estates, or any former law or usage to the contraiy 
notwithstanding.” 

Then the second section makes the following exception of Sect, %, 
certain leases: “ Except nevertheless all leases not exceeding 
the term of three years from the making thereof, whereupon 
the rent, reserved to the landlord during such term, shall 
amount unto two-thirds at least of the full improved value of 
the thing demised.” 

'rile third section eqaets, “that no leases, estates,, or interests, .Sect, j. 
either of freehold or terms of 3'^ears, or any uncertain interest, 
not being copyhold or customary interc'.l, of, in, to, or out of 
any messuages, manors, lands, lenemenls, or hcrt'dilaments, 

.shall be assigned, granted, or snrreiulered, unless it be by 
deed or note in writing signed by the party .so assigning, 
granting, or surrendering the same, or [by] their agents 
thereunto lawfully authorised by writing, or bv act .and oper¬ 
ation of law.” 

a A The 
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The meaning of the first and second sections appears to be, 
that such leases of messuages, manors, lands, &c., as do not 
exceed the term of three years from the making thereof, and 
Upon which the refnt reserved to the landlord during the term 
amounts to two-thirds at least of the full improved value 6f the 
thing demised, are valid without writing (i), provided that no 
writing were necessary before the statute of frauds; but thi^ all 
leases of messuages, lands, &c., which exceed the term of three 
years from the making thereof, (whatever may be the amount 
of the rent reserved,) or upon which (if they do not excec;d 
that term) less than the two-thirds of the full improved value 
is reserved, have the force and eflfect only of leases or estates 
at will, unless put iij writing and signet!, as the statute directs; 
and further, that all other interests, created without writing, 
in, to, or out of any messuages, manors, lands, tenements, or 
hereditaments, whether they are interests of freehold or terms 
of years, or for an uncertain duration (2), can only have the 
same elFect, namely, of leases or estates at will. The first 
section, as it has been justly observed (3), seems to embrace 
interests of every description, while the exception in the second 
section relates only to leases of a particular description. A 
mere easement in lands or tenements, &c. is not an interest 
within the provision of the first section. Agreements, there¬ 
fore, for the liberty of using a way over another person’s field, 
or for stacking coals upon his close (4) % or for nailing the 

frame- 


(j) Rylejr V. Hicks, aStr. 651. 4rh «dit. 56. 59.; and the observa- 
(*) Byl^C.J. and Denison J., tions there made on a part of the 
in Wood V. Lake, Say. 4. judgment in the case of Croshy v. 

(3) See Mr. Sugden’s Treatise on Wadsworth, 6 East, 610. 
the Law of Vendors and Purchasers, (4) Wood v. Lake, Say. 3. 


* In the case of Wood v. Lake, the licence was for seven ^-ears; and a 
material part of the agreement was, that the party, who had the liberty of 
stacking, had also the sole use of the close. The question was, in an action 
on the case for obstructing the plaintiff, whether the agreement was good 
for seven years: and the Court, after taking time to consider, held that it 
was good. On the argument, Lee C. J. and Denison J.* were of opinion, 
that the agreement was only for an easement and not for an interest in the 
land, and that it did not amount to a lease, on the authority of the case of 
Webb V. Paternoster, (Palm. 71. S. C, »RoU. Rep. 143. Pop. iji.), vhere 

13 It 
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frame-work of a skylight against the wall of his house (i), are 
valid without writing. 

Lenses by parol, not within the exception before men¬ 
tioned; are not available^as to the duration of the interest; 
for the statute enacts, that they shall have the force and 
effecti of leases or estates at will only; but still they may 
in some cases be applied to regulate the terms, on which the 
tenancy subsists in other respects, as, for example, the amount 
of the rent, or the time of the year when the tenant is to quit. 
Ill the case therefore of Doe on the Demise of Rigge against 
liell (2), where a tenant (who entered upon the premises on 
Lady-day under a parol lease for seven years, and was to quit 
at Candlemas,) held over, after receiving a notice to quit on 
Lady-day, the Court of King’s Bench w'cre of opinion, that 
tlie notice was irregular, and that the tenancy could only 
be determined at Candlemas, which was the time for quitting 

(i) Winter V. Brockwell, SEast, (a) 5T. R.471. 

310. n. (<j) 


it was laid down, that the grant of a h'cence to stack hay upon land did not 
amount to a lease of the land. Wright J. was absent; and Foster J, at 
first doubted, whether the words in the statute, any uncertain interest hi 
landr would not extend to this agreement; but the other Judges con¬ 
sidered these words as relating only to interests uncertain as to the time of 
their duration. The case of Webb v. Paternoster (which was before the 
statute of frauds) will be found on examination not to support the case of 
Wood V. Lake to its whole extent. The simple question there was, wlie- 
ther a person, who had a licence to stack his hay on tlte close of A. B., until 
he could conveniently sell it, might maintain an action against the defend¬ 
ant, who subsequently to the licence had taken a lease of the close, and 
whose cattle had consumed the plaintiff’s hay; the Court gave judgment 
for the defendant, on the ground, that the plaintiff ought to have removed 
his hay within a reasonable time, which he had not done. With respect 
to the point, whether the licence had the effect of a lease, It does not ap¬ 
pear from the report in Palmer to have been laid down either the one way 
or the other: but two of the Judges are expressly said to have been of 
opinion, that it was an interest charging the land, and that the plaintiff 
had an authority coupled with an interest. However there appears to be 
an obvious distinction between the two cases in this respect, that in the case 
of Wood V. Lake the party had not only the liberty of stacking upon the 
close, but had also the sole use of that part of the close; and this distinc¬ 
tion seems not to have been noticed by the Court. 

A ii 2 
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nxed by the agreement. And though tlie statute, after enact¬ 
ing “ that such leases shall have the (brec and effect of leases 
or estates at will,” further enacts, “ that they shall not either 
in law or equity be tleemed or taken to have any other or 
greater force or olfectyet these -words have been under¬ 
stood to mean, that a parol lease exceeding three years should 
not operate as a term, but tliat a holding under such adease 
will now operate as a tenancy from year to year: because that 
is now construed to enure as a tenancy from year to year, 
which was then considered as a tenancy at will. ( i ) 

With respect to the third section, concerning assignments 
or surrenders, it is scavct'ly necessary to observe, that where 
'a deed was requisite in order to perfect a surrender before this 
statute, a (le(‘d is still required ; and in cases where a sur¬ 
render might have been completed by mere ))arol, a note in 
writing, signed sis the sict directs, will now he sufficient. It Ini'' 
been dctei’inined, under this section, that a lease (or years cannot 
be surrendered by a cancelling of the indenture; for the intent 
of the statute was to j)Ut an end to the practice, which then 
prevailed, of tj’ansterring interests in land by signs, symbols, 
and mere parol; and the w'ortls “ bij act and operation of la'wf 
arc to be construed a siirrcntler in law by the acceptance of 
a new lease, w hich being in wTiting is ofeijual notoriety with 
a surrender in writing. (2) And although taking a new lease 
of premises, which have been already demised, will in many 
cases operate as a surrender in law of the first lease; yet a re¬ 
cital in the second lease, that it was granted partly in consi¬ 
deration of the surrender of a former lease, (tlie instrument not 
purporting to he of itself a surrender,) is not a surrender bv 
deed or note in writing, within the meaning of the statute. (3) 

The language of the third section corresponds as nearly 
as possible with that of the first, comjirehending all leases 
and interests in the subject-matters specified, whether for 
a longer or shorter term than three years; and it Is not 
followed, as that section is, by a clause excepting leases of 
a particular description. It must be obvious, therefore, 

(1) Lcl. Kenyon C. J. in Clayton ley v. Aljp. of Yoik, 6 East, 86. 
V. Blakey, 8 T. U. 3. lol. 

{%) MagennU V. Maccuilocli, Gilb. (3) Koc don. Berkeley v. Abp. of 
£q. C. 235. Roe dern. Ld. Berke- York, 6 East, 86. 

14 
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upon the plain construction of the act, that althouj^h leases 
(reserving a rent not less than two-lhircls of the improved 
value) may be created by jjarol for a term not exceeding three 
years^yet that such leases cannot be assigned (i) or surrender¬ 
ed (2) by parol. 

The fourth section of this statute enacts, that no action shall Sect. 4. 
be brought, whereby to charge any executor or administrator 
upon any special promise to answer damages out of his own 
estate; or whereby to charge the defendant upon any special 
promise to answ'er for the debt, default, or miscarriage of 
another person; or to charge any persf)n uj[)on any agreement 
made upon consideration of marriage; or upon any contract 
or sale of lands, tenements, or hereditaments, or [of] any 
interest in or concerning them; or upon any agreement, that 
is not to be performed within the space of one year iVoui the 
making thereof, unless the agreement, upon which such action 
shall be brought, or some memorandum or note thereof^ shall 
be in writing and signed by the party to be charged there¬ 
with, or some other person thereunto by liiin lawfully 
authorised. 

It may be observed generally of this section, that the case, 
in which the legislature has required proof of the agi eement in 
writing, is where the agreement is the subject of an action. 

The words are, “ No action shall be brought, whereby to 
charge, &c., unless the agreement, upon which such action 
shall be bi'ought, 8tc.” Where an action, therefore, is 
brought upon any agreement specified by the act, it will be 
necessary to prove a written agreement; otherwise, it cannot 
be enforced against the party charged. But the section does 
not extend so far as to make it necessary to prove the agree¬ 
ment in writing in those cases, where it is not the subject of 
the suit, but comes in only collaterally with the rest of the 
evidence in a proceeding between third persons, and where it 
is not material to consider, whether the agreement could be 
enforced in an action. Such cases are not within the express 
provision of the act; nor are they within the view of the legis¬ 
lature, which was to prevent fraudulent practices, and to 

(i) Bolting V. Martin, i Campb. (a) Mollett v. Brayne, a Campb. 
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secure persons against false charges in actions brought against 
them upon certain unwritten agreements. Thus, in a case 
where a landlord agreed with his tenant to accept an assignee 
in his place, for which he was to receive a certain proportion 
of the money paid for the good-will of the premises, and it had 
Deeii previously agreed between the tenant and the assignee, 
that such part was to be paid for the landlord’s consent, the 
Court of King’s Bench held, that the landlord was entitled to 
recover that proportion as money received for his use, and 
that the circumstance of the agreement between the tenant 
and his successor not being in writing, could not properly 
come into question in an action between these parties. (i) 

I 

Nor is the section to be understood as giving validity to agree¬ 
ments, which would not be valid by the rules of common 
law; it leaves them to be judged of, with respect to all essen¬ 
tial circumstances, (such as the consideration, the ability of 
the parties to contract, &c.) precisely according to the same 
rules as before the statute; it docs not enact, that, when 
the agreement is in writing, the party must at all events 
be liable, but that the party shall not be liable to an action in 
certain cases, unless a written agreement is proved. (2) Nor, 
if the agreement is in writing, will it be necessary so to 
state it in the declaration; in which respect the statute has not 
made any alteration (3): but where the defendant, in bar of 
the plaintiff’s right of action, pleads such an agreement as 
cannot be the subject of a suit unless in writing, (as if he were 
to plead, in an action of assumpsit, an accord to accept pa} - 
ment by another in satisfaction,) there he ought to plead it to 
be in writing, that it may appear to the Court that an action 
will lie upon it, for he ought not to be allowed to take away the 
plaintiff’s action, without giving him a complete remedy upon 
the agreement pleaded. (4) 

Although a defendant, in particular cases, is not to be charged 
in an action brought against him upon an agreement, unless the 
agreement is proved to be in writing, yet, if he has paid money 

(1) Griffith V. Young, ia East, (3) Com. Dig. tit. Action on As- 

513. sumpsit, (F. 3.) 

(2) Rann v. Hughes, 7 T. R. (4) Case v. Barber, Rayin.430. 

350. (a) Barren v. Trussell, 4 aJon.138. S. C. Cora. Dig. Ih. 

Taunt. I2X. 
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into court on the plaintiff's declaration, it will not be neces¬ 
sary to prove the agreement, which is admitted on the record 
by such payment. For example, if an action is brought up¬ 
on a4iromise to pay another person’s debt in consideration of 
forbearance, and the defendant pays money into court on the 
count charging him with such promise, in this case he admits 
the agreement to.be binding to a certain extent, disputing 
only the amount of the debt/; and as this admission removes 
the danger of a false charge, it is reasonable, in such a case, 
that proof of the agreement should be dispensed with. (i) 

But an admission by one of the parties, not that the agree¬ 
ment as stated is binding, but merely that such an agreement 
was in fact made, would not be sufficieht to preclude him 
from availing himself of the statute of frauds; as where the 
defendant has admitted the terms of the ‘agreement in his 
answer to a bill filed against him in Chancery (2); or if a 
parol agreement were stated in a court of law, to which the 
other party demurs, that would admit the agreement, yet 
still advantage might be taken of the statute. (3) It may be 
observed further, that where there is one entire agreement for 
the performance of several things, if the plaintiff in an action 
upon this agreement cannot recover upon part of the agree¬ 
ment for the want of a memorandum in writing, he cannot 
recover at all, although there are some particulars, which 
would have been valid without writing, if they had formed a 
separate independent contract. (4) 

First, “ No action shall be broughfy •whereby to charge the Proi^<o 
defendant upon any special promise to aimoer for the dehty de- 
faidty or miscarriage of another persotty unless the agreement soh’j debt, 
upon which, &c.” Where the question is respecting the debt**'* 
of another person, the true consideration is, whether the 
credit was originally given to the defendant alone, or whether 
the third person was liable as the debtor, and the defendant 
only guaranteed the payment. The latter case is within the 
statute; the established rule being, that, if the person, for 

(I) Ramsbottom v. Brewer, (3) a H. Black. 78. 

Peake, N. P. C. 15. See ante, p. (4) Lexington v. Clarke, % Ventr. 


150. 

333. 

Cbater v. Beckett, 7 T. R. 

(a) Rondeau v. Wyatt, 3 H. BI. 

301 . 

Cooke y. Tombs, a Anstr, 

63. 

430 . 

Leu V. Barber, il>, 435. 


A A 4 whose 



3(30 


Of JVriUen AgreemenlSt c^r. [Ch. 8. 

whose use the gooils jiie fui'iiisliecl, is liable at all, any other 
promise by a lliiril person to pay llmt debt must be in writ- 
ing(i); but ill the former case, namely, where the debt is 
exclusively the debt of ihe eleleiidant, a written memoraiidum 
will not be necessary. As, for f?xamplc, suppose a man comes 
with anotlu'r into a shop to buy, and the shopheeper should 
say, “ I will not sell him the goods, unless you will undertalve 
that he shall pay me for them,” dnd the other promises to that 
cflect, such a promise is within flic statute (2); but it would 
be otherwise, if the defendant had been the person originally 
liable to pay for the goods, as, if nothing more had appeared 
in the case, than that the defendant wjut an order to the plain- 
lid’ requesting him t'o deliver goods to I. 8., and that he (the 
defendant) n'ould pay him the amount, 'riie (juestion, in such 
cases, is a questioTi of fact t<»r the consideration of the jury, 
who are to determine, vihcther the creilit was given to the fle- 
fendant alone, or to the defendant jointly with the person who 
received the goods (3)5 and, in the investigation of this (jucs' 
tiou, if it should apjKar, (as it did in the last cited case (4),) 
that such person w'as debited in tlic plaintilF's books, or that 
ho had been applied to by the plaintifl’llir payment, or that 
he had in a letter to the jdaintilF admitted hirnsclF his debtor, 
and promised payment at a certain lime, (which statement 
was not contraiiicted or repudiateil by the plaintill)) these 
are very strong circumstances in support of the latter conclu¬ 
sion, namely, that the ])laintifF considcreil the thiri! person 
liable; in which case he cannot make the defendant also liable 
debt, without proof of a written memorandum. 

Thus, where the plaintiff had delivered goods to one I. S. 
.in consequence of a parol promise by the defendant in these 
w'ords, “ 1 will pay you, if I. 8. will not,” (which under¬ 
taking was before the delivery of the goods,) and it appeared 
further, that 1 . S. had been entered as the debtor in the plain¬ 
tiff’s books, the Court were of opinion, that the case was 

(i) Matson v- Wharam, aT.R. Anderson v.'.llayman, i H. 

80. Anderson v. Ilaynun, i H. Bl.iao. 

Black. 12 .0' (4) See also Matson v. Wharam, 

(a) By Holt C. J. in his judgment 3 T. R. 80- 
m Bucktnyr v. Darnall, a Ld. Rayni. 

^087. I Salk. 37. S. C- 

clcarly 
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clearly within the statute. (i) I'here, the very terms of the 
undertaking, independently of tlie circumstance of I. S. having 
becai debited, manifestly shewed, that the defendant intended 
only^to be answerabh i/i case of the default of I. S., and that 
tlie plaintilfwas in the* first instance to look to 1 . S. iis his 
debtor; and this was the view in which the Court considered 
the case. And with rcsjiect to the other fact in that case, 
namely, the fact of the undertaking being antecedent to the 
delivery of the goods, it may be troserved, that the question, 
as to the person to whom credit 1^ given, is rendered more* 
doubtful, when the undertaking is before, than when it is after 
the delivery. If it was after the delivery, it cannot have the ef¬ 
fect of transferring to the defendant the ifredit, that was given 
to the third person at the time of the delivery; if it was be¬ 
fore, it is a circumstance to raise a presumption, that the goods 
were furnished on the credit of the promise; and (if nothing 
should appear in the terms of the undertaking, or in any other 
part of the transaction, to induce a contrary presumption,) it 
might warrant the jury in concluding, that they were fur¬ 
nished on the credit of the defendant (2): but it is only a 
circumstance, and cannot be considered as in any manner 
conclusive upon the question. (3) 

A promise to pay money due from I. S., in consideration 
that the plaintiff would not sue I. S. tor the debt (4), or that 
he would stay the suit if already commenced against him (5), 
is clearly within the statute, and cannot be made the subject 
of an action without proof of a written promise to that effect. 
But if the plaintiff were to commence a suit against I. S., not 
for the recovery of a debt, but for some other cause (as, for 
an assault, &c.), and the defendant, in consideration that the 
plaintiff would withdraw his record in that suit, promise to 
pay a sum of money together with the plaintiff’s costs, this 
would not be a promise to answer for the debt, default, or 
miscarriage of I. S. within the meaning of the statute; for tlie 

cause not being tried, I. S. does not appear to have been 

• 

(i) Jones, V. Cooper, Cowp. aa;. (4) Rotheiy v. Curry,Bull. N. P. 

(a)SecHarri8 V. Huntback, iBuit. aSi. King v. Wilson, a Str. 873. 
J73' (5) Fish V. Hutchinson, aWils. 

(3) See Keate v. Temple, i Bos. 94. 

& Pull. 158, 
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guilty of any default or miscarriage, or to be liable to the par¬ 
ticular debt, damage, or costs; but it is an original under¬ 
taking, upon which an action will lie, although the promise 
was by parol. (i) 


Where the defendant undertakes, that if the plaintiff would 
deliver up to him a fund in his possession adequate to the dis¬ 
charge of certain incumbrances, which have been brought 
upon it by a third ptison^this is not such an undertaking as 
•requires a w'ritten memorandum within the meaning of the sta¬ 
tute, although the discharge of the third party may eventually 
follow. (2) Upon this principle, the case of Castling v. Au- 
bert(3) was determined, where the plaintiff (a broker) having 
a lien on some policies of assurance effected for his principal, 
for whom he had given his acceptances, the defendant pro¬ 
mised in consideration of his giving up the policies, that he 
would provide for the payment of those acceptances, as they 
became due; and the Court held, that the plaintiff might re¬ 
cover for the breach of this agreement, though not in writing. 
So, in the case of Williams v. Leper (4), where the defendant, 
being employed as broker to sell the effects of a tenant of the 
plaintiff for the benefit of his creditors, made a verbal pro¬ 
mise to the plaintiff, who was about to distrain the goods, 
that he would pay the arrears of rent, if the plaintiff would 
desist from distraining, the Court of King’s Bench were of 
opinion, that the plaintiff was entitled to recover upon tliis 
promise. So, where a verbal agreement was entered into be¬ 
tween the defendant and several creditors of an insolvent per¬ 
son, by which the defendant agreed to pay the creditors sf) 
much in the pound in satisfaction of their debts, which they 
agreed to accept and to assign their debts .to the defendant, 
this was considered not as an agreement to answer for the 
debts of the insolvent, but as the purchase of the debts of 
the several creditors, which is not prohibited by the statute of 
frauds. (5) And wheife the defendant has verbally promised 
to pay the plaintiff for his attendance on a third person, for 


(i) Read v. Nash, i Wlls. 305. 
Stephens v. Squire, 5 Mod. aoj. S. P., 
and see 3 Burr. 1889. 
fa) » East, 33a. 

(3) a East, 325. 


(4)3 Burr. 1886. And see Houl- 
ditch V. Milne, 3 Esp. N. P. C. 87. 
Barrel! v. Trussell, 4 Taunt. 117. 

{5) Anstc/ V. Marden, i New 
Rep. 124. 


which 
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which the defendant was under a legal obligation to payi an 
action will lie upon such a promise; as in the case of Watson 
V. Turner (I), where a pauper having been taken suddenly ill 
an(\,thc plaintiff (an apothecary) having been called in by the 
pauper’s son to attend th# pauper without the previous request 
of the overseers, it was held, that a subsequent promise by the 
defendant (one of the overseers of the parish) to pay the plain¬ 
tiff for his attendance, though not in writing, was binding 
upon them. 

Secondly, “ No action shall he brought to charge any person Aireement 
upon any agi eement made upon consideration of marriage^ un- 
less the agreement upon which, &c.” In the case of Philpot marriage. 

V, Wallet (2), it was determined on a special verdict, after 
much consideration, that mutual promises to marry are within 
the words and intent of the statute; and it is laid down in 
Ch. B. Comyns’s Digest (3), that if there be a promise of mar¬ 
riage, there must be a memorandum in writing, as well as where 
the promise is for payment of money upon marriage. However, 
there are authorities to the contrary. Mr. Justice Duller in his 
law of nisi prius states generally (4), that mutual promises to 
marry are not within this act, which relates only to contracts in 
consideration of marriage; and the case of Cork v. Baker (5) is 
referred to as an authority. That was an action of assumpsit 
on a promise to marry the plaintiff, in consideration of a pro¬ 
mise by the plaintiff to marry the defendant; and on a motion 
in arrest of judgment after a verdict lor the plainti£^ the 
Court held that this parol promise was not within the statute 
of frauds, which relates only to contracts in consideration of 
marriage, and that the case in 3 Lev. 411. * has been contra- 

(1) Bull. N. P. C. 129. The adjourned. North C. J. being absent, 
ground of the decision is there said $. C., reported in 3 I.ev. 65. as of 
to be, that overseers are under a Hil. T. 34 C. a. 

moral obligation to provide for the (3) Tit. Action on Cate upon As« 
poor. They are also under a legal sumptit, F. 3. citing the case in 3 Lev. 
obligation. See a East, 506.; and 65.; alfl referring to Harrison v. 

3 Bos. A Pull. 230. in note. Lamb Cage as contra. 

V. Bunce, 4 Maule & Sel. 275. (4) Bull. N.P. 2II0. 

(2) Reported in Skin. 24., as of (5)1 Str. 33. 

Mich. T. 33 C. 2., and said to be 


* The case in 3Lev.4ii. is Hail and Keene v. Potter, which was an action 
of debt on a bond conditioned to procure a marriage. The case of Philpot 
V. Wallet, which relates to the subject mentioned above, is in 3 Lev. 6j. 

dieted 
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dieted by later resolutions. The principal question before 
the Court in that case seems to have been, whether a promise 
of marriage was a sufficient consideration to support an action 
of assunijisit; the other question, namely, whether mutual 
promises by parol are binding, couW' not properly come be¬ 
fore the Court on a motion in arrest of judgment; for, even 
supposing that the declaration ought to Iiave staled the pro¬ 
mise to be in writing, (which, liowcver, was not necessary,) 
still such a defect would be cured after verilict. Another au¬ 
thority, frequently cited in support of the position, that mu¬ 
tual promises of marriage are not within the statute, is the 
case of Harrison v. Cage (i); in the report of which, by Lord 
Raymond, the jjoint* is said to have been so nded by Ward 
C. B. on the trial of the cause, and it is added, that it nas 
said at the bar, “ that the statute intended only agreenrents 
to pay marriage portions, and that it hail often been ruled so 
by Lord Ch. J. Holt,” whicli (as the report states) Lord Holt 
did not deny. (2) The better opinion, thercl’orc, seems to be, 
that mutual promises to marry are not within the moaning of 
the statute, and, though not in writing, may be the subject oi 
an action. 

Contuct or Thirdly, “ No action shall he brought upon anp contract or 

M^eofiand^, qf lauds^ tenementor hereditaments^ or any interest in 
or concerning them, unless the agreement upon which, &c.” 
The first section, as we have seen, relates to interests in, or 
out oti lands, tenements, &e. actually made or created; this 
clause of the fourth section relates to a contract or sale of 
interest in them. A lease of land is within the first section, 
unless in some particular cases cxcejitcd by the second sec¬ 
tion; an assignment of a lease is within the third section; 
and an agreement for the assignment of a lease, or for lotting 
in an under-teiuinl, is within the fourth, (j) With respect to 
the first pavticulai- mentioned in this danse, namely contracf 

(l) 1 Ld. Raym. 386. Garth. (2) S. I*. ruled by King C. J. 
467. S. C. 5 Mod.411. S.C. iS.dk. iit Maidstone Ass. i,G.; cited in 
24. S. C. Aft er a^ verdict for the Gom. Dig. tit. Action on Case upon 
plaintiff it wa9ip|||^d in arrest of Assumpsit, (F. 3.) 
judgment, on me ground qf want (jjAnonym.iVentr.361. izEast, 
of comideration ; and this point is 514, 
die .subject of the reports. 


or 
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or salet it has been determined, and seems now to be settled, 
that a sale of land by auction is a sale within the statute, (i) 
Agreements for the sale of lands, or for the grant of a rent 
charge, or of a right of common, are contracts for land or 
tenements, or for an interest in or concerning them; and an 
action cannot be brought upon them, unless they are in writ¬ 
ing. An agreement by parol between parties, in the course 
of a pi’oceeding before an arbitrator, that he shall determine 
as to a lease to be granted, is within the statute of frauds, 
and the award, having dii’ected a lease to be made, cannot be 
enforced. (2) An agreement for a mere easement in land or 
tenements, (as, lor the liberty of using a way over another 
person’s close, or for ivailing the framc^-work of a skylight 
against the wall of his house (3),) does not convey an interest 
in the property, and will be binding by parol. 


An agreement for an abatement of the rent of lands is 
clearly wdthiii the statute. (4) So, an agreement for a 
crop growing upon land, conferring an exclusive right to 
the land during the growth of the crop for the purpose 
of making a profit of the growing surface, (as, where 
the agreement was lor the purchase of a crop of mowing 
grass, growing in a close of the defendant; the grass to be 
mowed and made into hay by the plaintiff; and no time fixed 
for the commencement of the mowing,) this has been detei> 
mined to be a contract for the sale of an interest in or con¬ 
cerning land. (5) But where the one party agreed to sell the 
other a crop of potatoes in a close, at so much lor the sack, 
to be got immediately, the Court considered the contract as 
confined to the sale of the potatoes, and that it did not con¬ 
vey an interest in the soil, but merely an easement, a right to 
come upon the land, for the purpose of taking up and car- 


(I) Ruled by Eyre C. J. in Stans- 
field V. Johnson, i Esp. N. P. C. loa. 
S. P., ruled by Eyre C. J. in Walker 
V. Constable, a Esp. N. P. C. 659., 
and afterwards admitted by the Court 
of C. P. on motion to set aside a 
nonsuit in the same case, i Bos. 8 c 
Pull. 306. S. C., cited by the Master 
of the Rolls in Buckmaster v.Harrop, 
7 Ves. 345. S. P., determined by the 
Master of the Rolls in filagden v. 


Bradbe.tr, la Ves. 466. S. admit¬ 
ted in Emtnerson v. Heelis, a Tannt 
38., and9 Ves. 249. ij Ves. 36. 

(a) Walters v. Morgan, a Cox. 
Cas. in Ch. 369. 

( 3) Winter v. Brockwell, 8 East, 
310.11. u East, 366. 

(4) O’Connor v. Spaight, i Scho. 
8c Lef. 306. 

(5) Crosby v. Wadsworth, d East, 
6o 2> a Maule & Sel. 208. 
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rying away the potatoes, (i) * And in the later case of 
Warwick v. Bruce (2), where the contract was ft)r all the 
potatoes growing on a certain quantity of land, at so much 
per acre, to be dug and carried away by the purchaser, the 
Court held that the potatoes were the subject-matter of the 
sale, and that the contract was for a mere chattel. 

Fourthly, No action shall be brought upon any agreenieni 
that is not to be performed 'within the space of one year from 
the making thereof unless the agreement upon w’hich, &c.” 
This clause applies to those cases only, where the thing is not 
to be performed within a year, by the express agreement 
between the parties. Cases depending upon contingencies, 
which may or may not happen in the course of a year from 
the time of making the agreement, are not within the statute; 
as, an agreement to pay a sum of money upon the return 
of a certain ship (3), or on the day of marriage of the 
party (4), or an agreement to give a legacy by his last will 
and testament. (5) In the first of these cases, the ship might 
by possibility have returned within the year; so, in the 

(1) Parker v. Staniland, iz East, Treby C. J., as the opinion of all 

the Judges, i Salk. 279. 

(2) 2 Maule & Sel. 20J. The (4) Peter v. Compton, Skin. 353. 
contract was made about that time of 1 Ld. Raym. 316. Francam v. Fos- 
year, when such crops are usually ter, Skin. 326. 

dug up. (5) Fenton v. Emblers, 3 Burr. 

(3) Anonym, case stated by 1278. i Black. Rep. 353. S. C. 

Bull. N. P. 280. S. C. 


* It is difficult to distinguish this case from that of Emmerson v. Heelis 
^2 Taunt. 38.)t in which the Court of Common Pleas were of opinion, 
that a sale by public auction, of several lots of turnips then growing, was 
a sale ot an interest in land. Mansfield C. J., who delivered the judgment 
of the Court, said shortly, that ** on this point the case could not he dis¬ 
tinguished from the case of hops before decided ui the Common Pleas,” 
referring to Waddington v. Bristow (2 Bos. & Pul. 452.) The question 
there was, whether a contract to buy all the hops growing on certain land 
at so much by the hundred weight, to be delivered in packets, to the buyers, 
was exempted from an agreement-stamp by the stat. 23 G. 3. c. 58. s. 4., 
as an agreement made fort or relating to, the sale of goods, wares, and 
merchandizes; and the Court held, tliat the contract was not within the 
exemption. 


others, 
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otliers, the marriage might have taken place, or the death of 
the party might have happened, within that time. And 
though the contingency, upon which the money was to be 
paid, did not happen in either case till after the expiration of 
a yeifl*, yet the promise^ was adjudged to be binding with¬ 
out any memorandum in writing. Where the agreement is 
to be performed upon a contingency, and it does not appear 
from the agreement, that it is to be performed after the year, 
then a note in writing is not necessary, for the contingency 
might possibly happen within the year; but where it appears 
by the whole tenor of the agreement, that it is to be performed 
after the year, there a note in writing is necessary. (i) In 
other words, the clause in the statute includes only those cases, 
in which it is expressly stipulated, or in which it appears to be 
the understanding of the parties as collected from the terms 
of the agreement, that the contract is not to be performed 
(that is completed) within die period of a year. (2) 

No action shall be brought, whereby to charge, See. wiiess 
the agreement^ upon 'which such action shall he brought^ or some 
viemorandim or note thereof shall he in 'writings and signed hy 
the party to he charged therewith^ or some other person Iherc^ 
unto hy him la'vfuUy authorised. First, with respect to the 
subject-matter of the writing. Whatever constitutes an es¬ 
sential part of the agreement ought to be expressed, and with 
sufficient certainty. In the construction of this clause, it has 
been determined, that the word “ agreement* must be under¬ 
stood in its proper and correct sense; and that, as the 
consideration of the promise is part of the agreement, this 
ought to be stated in writing, as well as the proimse itself. 
Thus, in an action against the defendant upon his promise 
to pay the debt of a third person, in consideration of the 
plaintiff's forbearance to sue, the plaintiff cannot recover, 
unless there is a written memorandum of such consideration. (3) 
This strict construction of the act, by making it necessary to 
produce written evidence of the terms, by which the parties 

• 

(i) Resolution of the majority of (3) Walnv. Warlteri, 5East, ic. 
the Judges, in Peter v. Compton, As to this case, see Ex parte 
Skin. 353. i4Ves. 190. Ex parte Gardoni, 13 

(a) Boydcll v. Drommoad, ii Ves.a87, 

East, i4i. 156, 157.139. 
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meant, to be bound, is manifestly best calculated to give effect 
to the intention, which the legislature had in view, of securing 
the parties froiii being charged merely by parol testimony. 
A letter therefore by one of the contracting panics, admitting 
that he made a parol agreement, fbut not containing the 
terms, is not sufficient evidence of an agreement to charge 
the parly. (I) So, a written agreement lor a lease under a 
certain rent ought to specily the term, lor which the premises 
are to be demised (2), or at least ought to refer to some other 
written instrument, by which the extent of the term may be 
ascertained. And as tljc wortl agrianneut implies the assent 
of two or more person.s, it is clear, tliat tin* contracting par¬ 
ties ought to be innu'd, or the .agreenient t'annot be en¬ 
forced. (3) Howevi r the words of the '•tatute are not to be 
construed so strictly, as to malic it necessary to state precisely, 
in the memorandum ol' the agreement i’or paying the di'^bt of 
another person, wltat is the exact amount (tf the debt; but it 
will be sufficient to engage to pay generally, for all the goods 
furnished within a certain time, or whatever sum the peison 
may owe, See.; amt the amount of the goods furnishtxl, or of 
the debt contracted, is to be ascertained by evidence at the 
trial. (4) In a late case ol' this kind, whoj e the promise to 
pay was made by tlie defendant in a letter addressed by him 
to one G., (in which ho undertook, in case G. would give the 
bearer D. W. indulgcnee for a certain lime, to see him paid,) 
the Court of King s Bench were of opinion, that ihc evidence 
of G. had been projierly admitted to jirove, what was the 
amount of the debt, and also fljat the defendant had applied 
to him as the attorney of the plainliffi who employed him to 
sue D. W. for the debt. (5) 

The agreement, or some memorandum or note of the agree¬ 
ment, is required to be in writing. And here the question 
^arises, what is a memorandum or note of agreement within the 
meaning of the statute. 

(1) Seagood v. Meale, Prec. Ck. J Aik. 497. Cli.tinpirm v. Plum- 
560. I Atk. 12. 9 Vcs. 250. 252. incr, i New Rep, 153. 

St Ves. 555. (4I Kan, 374. Stadt v. Liil, 

(2) Clinan v. Cpoke, 1 Scho. & 1 Camp. 343. 9 Kast, .348. S. C. 

l.ef. 22. 1 Scho. & Lcf. 53. 7.3. 

( 3) jCharlewood v. D. of Bedford, (5) Bateman v. Phillip?, 15 East, 

272* 
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In the first place, it seems to be clear that a writing may he 
used as evidence to establish an agreement, although from the 
disability of one of the jiarties it may have been void as a legal 
instrument from the time of its creation, or may have since 
become void in consoqiu'ncc of a new relation acquired by’ 
the party; as, in the case before mentioned of White against 
Cuylcr, in an action of assumpsit fop wages, a deed executed 
by the wife of the defendant, though void as the deed of a 
married woman, was yet admitted for the purpose of shewing 
the terms of the contract (i); and a bond by a single woman, 
conditioned to convey her estate to her intended husband in 
case of their marriage, has been allowed to be good evidence 
of the agreement in cipiity, on a bill against the heir of the 
w ife for a specific performance, though the bond became void 
in law iijpon their intennarriage. (2) 

Secondly, it is not necessary that all the terms or essen¬ 
tial parts oi^ the agreement should bc^ contained in a. single 
})aper. The statute only enacts, that they shall be in writing; 
and does not rcciuire’ them to be specified by a single in¬ 
strument. It is, therefore, the common practice to establish 
contracts bv the evidence of several writings: and those 
writings need not be contemporaneous witli the contract. They 
ought, however, to be connected, or have a plain reference to 
each other by their contents, or by the context, or at least by 
Avriting (3); they cannot be connected by mere parol evidence. 
M^ithout some reference of this kind, the one cannot be re¬ 
ceived to support the other, as evidence of the same transac¬ 
tion. Thus, where A. by public advertisement offered lands 
to be let for a certain term, in consequence of which proposals 
were made by B. and accepted, and an agreement w^as draAvn' 
up in writing lietwceii A. and B. specifying the premises and 
the amount of the rent, but not stating the term for which the 
premises were to be demised, nor in any manner referring to 
the advertisement, it was determined tliat parol evidence Avas 
not admissible, in order to sheAv the connection of these two 
Avritings, and* that this defective agreement could not be en- 

(i) 6T.R. 176. Ante,p.7i. (3) 1 Ves, jun. 326. i Scho. 

Cannel V. Buckle, »P. Wmr. Lef,33. 9 Ves. 230. 12 Vos. 471. 

24;. TI East, T5 7. G ordon v. Trevelyan, 

A Price, 64. 

B 0 
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ibiced oil a bill lor specific pertbnnaiiee. (i) So, a mi mite 
made in a catalogue of sale at a public auction cannot be 
coupled or ineorporated with the couditious of sale, in order 
to make a complete memorandum of the agreement, unless the 
catalogue itself is annexed to the conditions, or has some in- 
toiual reference to them. (2) 


But if the agreement in the above-mentioned case ofClinan 
V. Cooke had referrcil to the advertisement, parol evidence 
might in that case have been admitted to shew what was tlie 
t’jing (namely the advertisement) rel'errcd to; for then it 
would be an agreement to grant lor so much time as was ex¬ 
pressed in the adverbsemenl, and the identity of the advertise¬ 
ment might be proved by parol evidence. {3) There arc 
several rejiorted cases to this effect. In an action against the 
defendant for not accepting a lease according to bis agree¬ 
ment, it appeared that a draft of the lease bad been perused 
ajid altered by the defe/idaut’s attornev, but was not signed ; 
the defendant, afterwards wishing to relinquish the agreement, 
wrote a memorandum on the hack of the draft, as an autho¬ 
rity for the plaintiff' to let the premises to any other person, 
by vvliich mcmoraruliun he admitted that he had enterixl into 
the agreement; the rneiuoraiidum was sigruxl !)y him, and this 
was held to be a sufficient signature to bind the defendant. (4) 
80, in the case of Allen v. Bennett (5), (where the question 
arose upon the seventeenth section,) the Court of Common 
Pleas (lotcnuined, that an order for goods, which had been 
written and signed by the seller (the defendant) in a common 
memorandum-book of the buyer (the plaiutilf), but which did 
not contain the name of the buyer, might be properly eon- 
^lectcd with a letter of the defendant to his agent mentioning 
the name of the plaintiff as buyer (6), and also with a letter of 


(i) Clinan v. Cooke, 1 Sebo. ?< 
Lef. 514.33. 

(a) Ilindc V. Whiteho;i'.c, 

5j 8. Anti see BoydclJ v. Drinimion'l, 
tl East, 144. 157. Both th?:c cas'.-; 
arc on the 17th seclion of tlie etitutc. 

(3) I Scho. & Lef. 33. 12 Vci. 

4 71. Gc'dcn \. Tievelyan, i Wee, 


(4) Shipper V. Derrlson, s 
N. P, C. 190. ' 

(A 3'i’nuiit. 169. 175. And see 
Satmdoison v. Jackson, 4 Bos. & Pull. 
23S. 9 Ves. 250. 4’33. 

((^>) S. P. by I.d. Ilardwickc in 
Wtlfoid V. i’jLMzelcy, 3 Aik. 503. 
Smith V. Watson, Biuib. 35. And see 
Rose V. Cunytigliamf;, ij Vc^-sS' 
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tlic plalntifV to the defendanl, claiming tlie perlormance of the 
order. 

^ letter of one of the contracting parties is I'eferred 
to, for the purpose of si»j)plying the want of his signature in 
the inemoranduin of the contract, there ought not only to be 
a plain reference and connection between the writings, appa¬ 
rent from their context or their superscription or the like, 
without tluj aid of extrinsic evidence,dtut the'letter itself ought 
to recognize and adopt the agreement as concluded and bind- 
the case of Tawney v. Crowther(2), an agree¬ 
ment for the purchase of a house had been reduced into 
writing, and the d(‘feiulant promised to sign it on a particular 
day ; in consequence of his delay, the plaintiff v/rote a letter, 
in answer to which the defendant said, “ there would be time 
to settle every thing before the day for thdivering possession, 
and that his word should always be as good as any security.” 
Lonl Thurlow tamsidered the defendant’s letter as clearly 
referring to the unsigned memorandum of agroenumt, which 
was then in his possession, and that it contained a promise to 
perform the agreement: he admitted, “ that if the defendant 
had meant only to treat further, it would not have taken the 
case out of the statute.” The doubt in this case seems to have 
been, wlicthcr the letter rcferretl snlficicntly to the paper 
containing the terms; and whether the defendant’s word was 
that he would execute the agreeraeut. (3) 

Another 

(i) CoopL'r V. Smith, 10 East, (2) .'j Rro. C. C. 

107. Kent V. Huskiiison, 3 Bos. & (3) 3 Vcs. 713. 

Pull. :33. 3Atk. 303. lluddlestone 
V. Brlscoci ir Ves. 59T. 


* The decree in the case of Tawney v. Crowlhcr Avas In favour of the 
plaintifl’; yet Lord Thurlow gave the dcfend.iin his costs, provided ho cuu- 
sented to deliver up possession willtin a c-'i tahi lime, iiuiniadio; that h a did 
so, in order to secure against an ap)>cal, the property being smi'!. “ This 
circumstance,” says Lord Kedesd.tle, observing upon the c.:se io Cilna'i '. 
Cooke, (i Scho. & Lcf. 34.) “ shew^s th.at he considered It a djiibt 'ul tasi, 
otherwise it would be extraordinaty, that the defendant simuKi i.ate Ids u =t.-, 
w.'here he was wrong.” “ I have often discussed that case,” continued _L('i-d 
Redesdale, “ and never could bring my mind to agree with Lend Thurlow's 

b 15 i iloci^icHj 
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A^uemciii Another requisite is, that the agreement, or some memo- 
to bL sijncd tlie agreement, should be signed. It will 

not be sufficient to shew, that the draft of the agreement was 
read ov'cr to the defendant at his desire (i), or that it was re¬ 
duced into writing by a person present at the time of making 
the agreement (2), or even that the defendant perused and al- 
' tered the draft (3); for the statute expressly requires the 

■u riting to be signed. But if there is a signing, it is in genera! 
immaterial, whether the party sign at the beginning or at the 
end of the instrument. It has been decided, that a writing 
purporting to be an agreement between the plaintiff and A. B, 
tile defendant, for the sale of certain premises, written by the 
defendant, and beginning tlms: “ I A. B. agree to sell to. 

is a writing sufficiently signed to charge the defeiulant, 
tliougli he has not signed at the bottom of tlic paper. (4) And, 
in the case of .Saunderson v. Jackson (5), Lord Jtlldon Ch. J. 
alluding to that decision is reported to have said, “ If a man 
draw up an agreement in his own hand-writing, beginning, ‘ I 
A. B. agree, &c.,’ and leave a place for a signature at the bottom, 
but never sign it, it may be considered as a note or memoran¬ 
dum in writing within the statute; and yet, lie adds, it is im¬ 
possible not to sec that the insertion of the name at the begin¬ 
ning was not intended to be the signature, and that the paper 
was meant to be incomplete, until it was further signeii.” (6) 

Whether it will be sufficient, that the defbndanLs name 
is mentioned in the body of the memorandum of agreement, 
(even supposing the incinoranduni to be drawn up by the 
defendant himself,) seems to be rather doubtful. (7) In 

• fi^ Cooper V. Smith} x? East, 103. (4) Knight v.CrockFonl, j Esp. N. 

Wright V. Dannab, a Campb. aoj. P. C. 189. This writing was attested. 

(2) Gunter v. Halsey, Arab!. 586. See 9 Ves. 248, 249. 

Whitchurch v. Bevis, 2 Bro. C. C. (5) 2 Bos. & Pull. 239. 

J39. And see Champion v. Plum- (6) See Right dem. Cater v. Price, 

raer, i New Rep. 252. i Doug. 241. 

(3) Hawkins V. Holmes, I P.Wms. (;) 9Vts. 253. 

770. Shippey v. Derrison, 5 Esp. 

N.P. C. 190. 


decision, for this reason, he considered the letter tantamount to a signing 
A the agreement, I thought the true meaning was, ‘ I will not bind rny. 
.tlf, but you shall rely on my word.’ ” 


the 
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the case of Stokes v. Moore (i) the question was, whether 
histnictions for tlie renewal of a lease written by the defend¬ 
ant, (in wliich anion^r other things lie stated, what rent was to 
be ^aid to himself by name,) could be considered a note or 
nicmoranduin of agreement signed by the defendant; the 
Court of Exchequer were unaniriiously of opinion, that “ the 
dgnature required by the statute is to have theeflect of giving 
authenticity to the whole instrument; and where the name is 
inserted in such a manner as to have that effect, it docs not 
much signify in what part of the instrument it is to be found 
— as in the formal introduction to a will — but it cannot be 
imagined, that a name inserted in the bo^ly of the instrument, 
ami a[)plicable to particular purposes, will amount to such an 
luthentication as the statute requires.” 

A memorandum of agreement, written by the defendant vrith 
his name printed, will be as binding as if his name were writ¬ 
ten (2); by writing the other parts, he recognizes and adopts the 
printed name as his own. And if the party, charged with an 
agreement, has signed it knowing its contents, though he sign it 
as witness, yet this is a signing sufficient to bind him. (3) It has 
been before-mentioned, that a jiarty who has been treating for a 
lease, is not bound by having perused and altered the draft of 
the lease; for the statute reejuires a signing. But it will not be 
necessary that the signature should be in the <Irart; if he re¬ 
cognizes the draft of the lease as his agreement, by indorse¬ 
ment on the draft (4), or by a letter or memorandum referring 
to the dral’t (5), which indorsement or memorandum is signed 
by him, this will be a sufficient signing within the meaning of 
tlie statute. 

# 

Eurthcr, the agreement, or memorandum or note of the sigmtjie 
agreement, is to be signed hj the party to he charged t/m'cwith, 
or iome other person thereunto hy him laxfidhj authorized. 

Two <|ucstions arise here; first, as to the parly, who ought 

(i) I P.Wms.’77o. n. (i)> *786, in (3) Wclford v. Beazelcy, 3 Atk. 

Exirh. I Cox’s Cas. aaa. S.C. reported 503. ^Ycs.zyi. 

more at length. ' (4) Shippey v. Derrison, jEsp.N, 

(a) Saunderson v. Jackson, a Bos. P. C. 191. 

Pull. 239. Schneider v. Norris, (5) Blagden v, Bradbcar, 

1 Manic & Sel. a86< These cases 466. 
u'osc on the 17th section. 

t > 
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to sign; secondly', wlio is a person authorized to sign for 
him. 

With respect to the first question, it appears to be settled, 
that a memorandum of {igrcement nhming both parlies, but 
signed by one alone, will bind that party who signs, (i) But 
unless the memorandum state both the contracting parties, the 
purqjiascr as well as the seller, it will not of itself be suHicicnt 
to bind the one named, though he has signed it. (2) Thus 
where a person makes a minute of a contract in the cemnnon 
memorandum-book of another, stating himself to be the sellei*, 
and signs it, but does not name the other person, this will not 
bo sufiicient to bind him in an iiction brought by the other as 
buyer. (3) Mowever, this omission of the signature of the 
other parly may in many cases be supplied by his letter, or 
other papers referring to the same transaction. (4) And, in 
the case of Allen v. Ik'imett above cited, if the memorandum 
of the coMlract had been inserted in the regnlai' oriler-bot)k of 
the plaintift’ (the buyer), and if tlie person to whom it bc- 
loiigetl, the place in which it was kept, and the purpose for 
which it was employed, had been consonant and consistent, 
perhaps it would not have been too much to infer, that the 
entry was made by the authority of the owner of the book, for 
the purpose of evidencing the sale. (5) 


Secondly, the agreement is to be signed by the paity 
diarged, or some other perwn thereunto (that is, to the sign- 
ing(d),) % him UreoJutlij anthotr^ed. It is clearly settled, that 
rthe agent of the party need not bo ap})ointed by writing (7) ^ 
such an appoinltncnl is not rocpiired by the fourth section, as 
It is by the first ami third, whidi relate to the creation or 


(i) Hatton V. Gray, aCh. Ca'?. 1^4. 
Colqman v. Qpcott, 5 Vin. Ab. 527. 
pi. 17. Cotton V. Lee, cited in Seton 
V. Slade, 7 Vcs. 365. Fowle v. Free¬ 
man, 9 Vts. 351. Wain v. Warltcrs, 
5 East, 10. Saundcr«.on v. ./a( kt,on, 
3 Bo3. & Pull. 338. K;;erton v. Mat¬ 
thews, 6 East, 307. Allen v. Hcnnett, 
3 Taunt. 169. J75. See Lawrenson 
v.Butlcr, i Scho. & Let. 30.; ll Vet. 
iQJ-; 3 Ves. & Bearn. 187. 


(3) Champion v. Plummer, i New 
Rep. 3J3. Klinil/ v, Surry, 5 l'>p. 
N. P. C. 367. Cases on the 17th 
section. 

(3) Allen V. Bennett, 3 Taunt. 169. 

(4) AVestern v. Russell, 3 Ves. & 
Beam. 187. And .see ante, p. 370. 

(5) 3 Taunt. 175., by Mansfield 
C.J. 

( 6 ) I Ves. 3 c Beam. 307. 

(7) Coles v.Trecothick, 9Vcs. 35c< 

ussigtt- 
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assignment of estates. An auctioneer, attending at the public 
sale of an estate, is undoubtedly the agent of the seller; and 
his receipt for the deposit will be a sufficient note or inemo- 
randiun of the agreement, provided he states the terms and 
other essentials, or else /cfers to some other writing by whicli 
they may be ascertained. (i) But although he is an agent 
authorized to sell at a particular price, and to sign for the 
principal, yet his clerk is not authorised to sell in his absence 
without the consent of the principal. (2) An auctioneer ap¬ 
pears also to be properly considered an agent for the purchaser. 
In the case of Stansfield v. Johnson (3), Eyre C. J. ruled the 
contrary; but this opinion at nisi prius seems to be overruled 
by the case of Emmersoii v. Heelis (4), and White v, Proc¬ 
tor. (5) In each of those cases, the auctioneer set down the 
name of the highest bidder in a bill or particular of sale; 
and the Court of Common Pleas were of opinion, that this was 
a memorandum in writing signed by an agent of the purchaser, 
against w'hoin the action was brought. “ By what authority,” 
said Ch. Justice Mansfield in the first case, “ does the auc¬ 
tioneer write down the purchaser’s name ? By the authority 
of the purchaser. These persons bid, and announce their 
biddings so loud and particular, as to be heard by the auc¬ 
tioneer. For what purpose is this done? That he may 
write down their names opposite to the lots; therefore he 
writes the name by the authoi ity of the purchaser, and he is 
an agent for the purchaser.” It appears from the same case (6), 
that the auctioneer is duly authorised to sign, although the . 
purchaser has an agent to bid for him at the sale. The me¬ 
morandum cannot properly be signed by one of the contract¬ 
ing parties, as the authorised agent of the other; the agent 
must be a third person. (7) 

(i) Blagden v. Bradbcar, iz Ves. (4) z Taunt. 38. 

471. Ves. 473. 7 East, 569. (5) 4 Taunt. 209. Kemeys v. 

(a)Colcs v.Trccothick,9 Ves. 234, Proctor, 3 Ves. & Beam. 57. S.P. 
243. And see i vol. of Cises and Opinions, 

(3) lEsp. N. P-C. 102., cited as 143.; and Hinde v. Whitehouse, 7 
to this point by the Master of the East, 358. 569. Coles v. Trecothick. 
Rolls in Buckmastcr v. Harrop, 7 Ves. 9 Ves. 349. 

345. The point does not appear to (6) Emmereon v. Heelis, 2 Taunt, 
have arisen in Walker v. Constable, 38. 

2 Esp. N. P. C. 659*1 * ^ (7)' Wright V. Bannab> % Campb. 

J06. S. C. 403. 
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The seventeenth section of the statute of frauds enactsj 

that no conti act lor the sale of any goods, wares, and mer¬ 
chandises, fci the price of ten pounds tterlijig or upwards^ 
shall be allovved to be good, except the buyer sliall at:cept 
part oi the goods so sold and actiuiHy receive the same, or 
give something in earnent to bind the bargaiii or in part of 
payment, or that some note or inenioruudum in writing of 
the said bargain be made and signed by the parties to bo 
charged by such contract, or their agents thereunto lawfully 
authorized.” 

An agreement to sell goods for a certain price to be paid 
on delivery would have been a valid contract, according to 
the rules of common law; so that if the buyer had made a 
regular tender of payment at the appointed time, or, if no 
time were fixed, within a reasonable time, and the otho.’ 
party had refused to deliver, he might have brought hi« action 
against the seller for a breacli of the contract; or, if the seller 
liad afterwards sold the goods to another person without any 
default ill the first buyer, lie would have been subject to an 
action of trover. But the rule of law is now altered by the 
statute of frauds, on a sale of goods for tlie price of ten pounds 
or upwards; in which case, the contract of sale v\ill not be 
binding, unless one of the three requisites mentioned in this 
section has been strictly observed. Where indeed it is stipu¬ 
lated that tlie contract is not to he perlbrmed within the 
space of a year, there, as wo have before seen, a written 
memorandum of the agreement is made necessary by the 
fourth section; and the giving of something in earnest, or in 
part of payment, would not be sufficient, it is presumed, in 
iiuch a case to dispense with that requisite. As, where the 
contract is to make a carriage at a certain price, and deliver it 
at the end of a year and a halfi there a written memorandinn 
is necessary, for the reason before mentioned; allhough, as 
will be presently shewn, no such memorandum would be 
absolutely necessary, if the stipulation, respecting the delivery 
after the year, were omitted. 

; On the construction of this section, an opinion at one time 
prevailed, that it did not apply to executory contracts, that is, 

12 to 
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lo contracts not to be immediately performed. (i) In the case- 
of Towers v. Sir J. Osborne(2), Ch. Justice Pratt ruled, that an 
action would lie for the value of a chariot, which the defendant 
had bespoke and afterwards refused to take, though there was 
no written rnemoranduth of the bargain, and no earnest; the 
Ch. Justice being of opinion, that this was not a case within 
the statute of frauds, which relates only to contracts for the 
actual sale of goods, where the buyer is immediately answerable, 
(unless time is given to him by special agreement,) and where 
the seller is to deliver the goods immediately. Yet it seems 
evident from the words used by the legislature, which are 
very general and extensive, that the provision was intended 
to comprehend executory as well as other contracts. In¬ 
deed, such a provision is peculiarly necessary in the case 
of executory contracts; because they are in their nature more 
likely than any others to be attended by that uncertainty 
and confusion, which it was the great object of the legislature 
to prevent. It has therefore been settled by the later autho¬ 
rities, that executory contracts for the sale of goods, wares, 
and incrchaiulizes, to be delivered at a future time, to the 
amount spccitied, are within the meaning of the statute, (3) 

13 ut still, it may be observed, that although one of the grounds 
(namely, the executory nature of the contract), upon which 
the decision in the case of Towers v. Sir J. Osborne partly 
proceeded, has been contradicted, yet the decision in that 
case has not been overruled, and may be supported on another 
ground. There the eontract was not for the purchase of 
goods, but for the making of something, which had no exist- 
t'lice at the time; it was a contract for work and labour to be 
done, and materials, &c. to be supplied, and distinguishable 
from a mere contract of sale, to which species of contract 
alone the statute is applicable (4); for the seventeenth section 

(i)Scc the ground of the decision (») i Str. 505. 

\n Towers v. Sir J. Osborne, by Pratt (3) Rondeau v. Wyatt, a H. Bl. 63. 
C. J., I Str. 595. which was adopted Cooper v. Elston, 7 T. R. Ale.xander 
by the Court of K.B. in Clayton v. An- v. Comber, i H. Bl. ao. 
drews, 4 Burr. aioi. S. P. Bull. N. (4) Sec the opinion of Lawrence J. 
P. a79. S. P. by the opinion of in Cooper v. Elston, 7T.R. 17., and 
Yates J. in Simon v. Metivier, i Blac. in Emmerson v. Ileelis, a Taunt. 4a.; 
Rep. 60a. S. P. by Wilson J. in and the judgment of Lord Loughbo- 
Alcxander v. Comber, i H. Bl. ao. rough in Rondeau v. Wyatt, a H. 
See 1 Taunt. 340. Bl. 67. 

speaks 
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ijjcaks of acceptance of pail of .the goods as one of the 
requisites to bind the bargain, and is supposed therefore not 
to extend to those cases in whicli the subject-matter of the 
contract is incapable of delivery and part acceptance, (i) 
So, in the case of Clayton v. Andrcw!jp(2), (where tiie contract 
was for a (juantity of wheat to be delivered some weeks after¬ 
wards, the wheat at the time of the contract being nnthrashed,) 
the Court of King’s Bench were of opinion, on the authority 
of the last case, that the contract was binding, without any 
earnest or delivery of part, and witliojit any written memo¬ 
randum. Here also, as it has been observed, stmie aheratioji 
was to be made in the state of the coinmodily previous to the 
delivery {3); for it was nece.ssary lliat the corn siionld be first 
thrashed. This perhaps may seem a very nice distinction; 
but still the work to be performed in thrashing made, though 
in a small degree, a part of the contract. In the case of 
Rondeau v. Wy.att (4), the defendant made a verbal contract 
to sell and deliver a ct;rtain number of sacks of flour to the 
plaintiff, to be put in sacks which the plaintiff was to send, 
and to be shipped on board of vessels to be pi oviiled by him ; 
and the Court of Common Pleas, after much consideration, 
were of opinion, that the plaintiff could not recover, as the 
requisites of the statute had not been con)[)Iied with. Here 
the subject-matter of the contract (the flour), though it was 
to be put into sacks and shipped by the defendant, was yet 
in a deliverable condition, and s[)ecifically the same article 
from the first to the last; in the oilier case, the com was 
unthrashed, and not in a state capable of delivery. 

, Sales of real property by auction have, as was before men¬ 
tioned, been frequently determined to be within the 4th sec¬ 
tion; and from-reading the w-ords of the 17 th section, which 
are very general, and apply without exception to all contracts 
for the sale of goods, it luiglit ho supposed that sales by auction 
were intended no less than otiier kinds of sale. However, in 

(l) Groves v.Buck, 3 Maule & Sel. Tl'ton, 7 T. R. 17. and Eyre C. J. 
179. in Rondeau v. Wyatt, a HL BI. 67. 

(a) 4 Burr. aioi. (4) a U. BI. 67. Astey v. Emery, 

(3) By Lawrence in Cooper v. 4 A^ule & 8elw. a6a. 


the 
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the case of’ Simon v. Motives (i), the Court of King’s Bench 
inclined to be of opinion, that a sale of goods by auction was 
not within the statute. “ ’J’he solemnity,” said Lord Mans- 
fieldf “ of that kind of sale precludes all perjury, as to the fact 
itself of .sale.” He added, “ According to the inclination of 
my present opinion, auctions in general are not within the 
statute; but this is not necessary to bo now determined.” Mr. 
Justice Whlmot j'aid, “ It may be a great question, whether 
sales bv auction arc within the statute; I am inclined to think 
sales by auction, openly transacted before five hundred people, 
are not within the statute.” Mr. Justice Yates said, “ I much 
doubt, whether the contract was within the statute of frauds.” 
Mr. Justice Aston said nothing upon the point. The case wa.s 
determined principally upon the gi’ound, that the note of the 
auctioneer, mentioning the buyer’s name and the price, &c. in 
the u.sual mannei', was a memorandum of the bargain by him 
as agent of the buyer; and another circumstance, namely, that 
the goods were on the day after the bidding weighed out to 
the buyer’s servant, was thought to be very material. Upon 
the whole, the question seems not to be corujfictely settled by 
the case of Simon v. Motives, which, it may be observed, wa.s 
H'^ecedent to those before mentioned upon the fourth section, 
k iVlie point was very little considered; and the plain construc¬ 
tion of the statute most clearly applies to all contracts for the 
sale of goods, as well those at a public auction as by private 
sale. The observations oji this subject in a late case {2) are 
extremely strong, and deserving of the greatest consideration. 
“ With all deference to these opinions,” said Lord Ellen- 
borough, alluding to the opinions in the case of Simon v. 
Motivos, “ 1 do not at present feel any sufiicient reason for dis¬ 
pensing with the express requisition of a memorandum In 
writing in a statute a})plying without exception to all sales of 
goods above the value of 10/., merely becau.se the quantum of 
parol evidence in the case of an auction is likely to render the 
danger t)f perjury less considerable. 'Hiat argument in a 
degree applies to all sales in market overt; ami if we once get 

(i) I black. 599. Burr. lyia. adding that the Court inclined to be 
S. C. The report in Bim-ow is very of .this opinion. 
short, and merely notices the point, (a) Hinde v. Whitehouse, 7 East, 

568. 


loose 
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loose from the positive words ol the statute, it will become a ques¬ 
tion only of the quantum and degree of danger of perjury in each 
particular instance; whicli opens a door to an indeftnitcriess 
of construction founded on all the varying circumstanCes of 
the time and fre({uency of persons attending the place of sale; 
which wotdd be destruelive ol’ all certainty of practice, and 
render (he rule of the statute jierhaps more mischievous than 
bctteficial to the trading \\orld who arc to be governed by it. 
1 am not therefore prepared to say that sales by auction arc 
not meant to be comprehended Avithin the statute. Nor would 
1 bo understood as giving any conclusive opinion to the con¬ 
trary: neither is it qecessary that I should upon the present 
occasion.” 


Atcrp!j:icr 
of prn.tVu 




The case mentioned by the statute, in wliich a written me¬ 
morandum will not be required, is where the buyer accejils 
part of the goods sold, and actualhj receives the same, or gives 
something in earnest to hind, the bargain, or in part of payment. 
The acceptance here intended is the ultimate acceptance*, such 
as com])Ietely afiiriiis tlui contract, (i) An acccjitance of a 
sample uill in many cases be an acceptance of part of tlie 
goods sold. This jiiu^t depend upon the manner in Avhieli 
the sample ih taken. If the sample by the terms of the con¬ 
tract is to be considered as a part ol' the purchase to make 
up the quantity, and is delivered as such, it is clearly an ac¬ 
ceptance of p'arl of ihe goods; although the sample may also 
be partly delivered as a specimen of quality (2): but it will be 
otlierv.'ise, A\herc the sam}>le is delivered merely as a specimen, 
and not taken as part of the goods, {3) 


~« Where the goods are ponderous, and inca{)able of being 
'llianded over from one to another, there needs not be a)i actual 
'delivery; but it may be done by what is tautamount, as by the 
delivery of the key of the warehouse, in which the goods are 
lijdgcd, or by delivery of othei* symbols of property. (4) So the 
delivery of the muniments of a ship is equivalent to the delivery 
of the shipitselfj as the delivery of the keys of a warclionse is a 


[\\ 3 Bos.& Pull. ^35. 14. Klinitz V. Suny, 5 Esp, N. 

(a) Ilinde V. Whitehouse, 7 East, P. C. 267. 

538- (4) By Lord Ellenborough C../. 

(j) Cooper V. Elston, 7T.R, lEast, 1094. J Taunt.460. 

delivery 
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delivery of the goods in it. (r) So where the defendant, having 
bought of the plaintiff a quantity of hay, sold part of it af¬ 
terwards to another person, tliis was dealing with the com¬ 
modity, as if it were in his actual possession, from which the 
jury Inight infer a delivery by the plaintiff and an accept¬ 
ance of the goods by the defendant. (2) So, where an order 
for the delivery of the goods had been given by the seller to 
the buyer, requiring his warehouseman to deliver the goods 
to the buyer, which was afterwards countermanded, this 
was such an acceptance, as would entitle the buyer to maintain 
an action against the seller for breach of the contract, without 
any written memorandum. (3) So, it has been thought, if 
the goods are weighed and measured by, order of the buyer, 
this will be a sufficient acceptance to bind him in an action for 
goods sold and delivered. (4) So, if the buyer write his 
name on the goods at the time of the purchase, this will be 
evidence against him, in an action for goods sold and deli¬ 
vered, that he intended to appropriate them to his own use, 
and if that was his intention, there is a sufficient delivery, {5) 
So, where the defendant, on the purchase of goods, desired 
tile plaintiff (the seller) to keep them for him in his (the 
seller’s) possession, (as, on the sale of horses, to keep them 
tor him at livery in his stable,) and he accepted the order, 
this was held to be a sufficient delivery of the goods within 
the statute of frauds, and a written memorandum of the bar¬ 
gain was thought not to b’e necessary. (6) 

In the latest case upon this subject, the case of Astey v. Emc- 
vy (7), which was an action for goods sold and delivered, it ap¬ 
peared, that a corn-foctor at N. agreed to sell to the defendant 
some barley belonging to the plaintiff, which was then in the 
hands ofa third person at N.; the corn was to be delivered at a 
warehouse of the corn-factor at D., and to go by his first boat 
from N. to D.; and the price agreed upon was higher, as the 
corn was to be delivered at his cxpcncc. The barley went 

(I) By Lord Hardwicke, i Atk. (4) By Wilmot J. i Blackst. 6oi. 
171. * By Heath J. I Taunt. 459. 

(a) Chaplin v. Rogers, i East, (5) Hodgson v.Le. Bret, iCampb. 
19a. 333. Anderson v. Scott, ib. 235- n.' 

(3) Searlc v, Kecres, 3 Esp. N. (6) Elmore v. Stone, i Taunt. 
P.C.398. 4J8. 

(7) 4 Mautc & Selw'. 36z. 

accord- 
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accordingly by his first boat. Before it set off, the defendant 
desired the person, in whose hands it was, to see it measured, 
delivered, and put up properly; and a few days after the corn 
had been sent, the invoice was delivered at D. to the de¬ 
fendant, who requested time to pay, but afterwards refused to 
accept. It was contended, that there was an actual delivery 
in this case; but tlie Court of King’s Bench held, that as the 
delivery was to be at D. the buyer had no right to take ]k»s- 
session at N., and that there was not any acceptaiice of the 
goods within the meaning of the statute. 


A question may arise upon this section, whether a delivery 
of goods to a carrk’r will operate as an acceptance by the 
purchaser, so as to take the case out of tlie statute. 'J'he 
W'ords of the statute are, “ that no contract t'or the sale ut 
goods, &c. shall be allowed to be good, except the buyer 
. shall accept part of the goods so sold, and actually receive 
the same, or give- something in earnest, &;c. Where the 
carrier is named or appointed by the purchaser i>f good-, a 
delivery to him on behalf of the purchaser would be consi¬ 
dered as equivalent to an acceptance by'- the purehascr liiin- 
sel^ the carrier being here employed as his servant or agent ; 
and a delivery to the carrier’s servant in the course of business 
would have exactly the same effect. So, where goods were 
verbally ordered by the defendant, and shipped by the ven¬ 
dor (the plaintifl) in the .same manner as had been doin' iti 
the course of previous dealings bctw'cen the same parties, it 
was held, that the defendant must be considered as liaving 
constituted the master of the ship his agent to accept and re¬ 
ceive the goods, and consequently that the plaintiff’ was en¬ 
titled to recover in an action for goods sold and delivered, 
though it was not proved that the goods had ever come into 
the defendant's possession. (i) But it docs not appear to 
liavo been determined, that the plaintiff can recover in such 
an action, merely upon proof of a verbal order of goods, and 
of a delivery to a carrier, where the carrier has not been 
named or employed by the defendant. It has ‘indeed been 
lield, where the question was concerning the liability of the 

(x) Hart v.Sattlcy, 3 Campb. 5^8. by Chambre J., and see Elmore v. 

Stonc» ante 381.(6) 


earner, 
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carrier, or as to the party wIjo ought to bear the loss or da¬ 
mage of the goods after delivery to him, that the property vests 
ia the purchaser from the moment of the delivery of the goods 
on his behalf, and that the action is to be brought against 
the carrier, not in the game of the vendor, but in the name 
of tin? purchaser, although the carrier was not named or em¬ 
ployed by him but by the vendor, (i) Lord Alvanley said, in 
delivering judgment in the case of Dutton v. Solornonson, “ It 
appeared to be a proposition as well settled as any m the law, 
that if a tradesman order goods to be sent by a carrier, though 
he iloes not name any particular carrier, the moment the 
goods arc delivered to the carrier, it operates as a delivery to 
the purchaser; the whole property immediately vests in him; 
he alone can bring an action for any injury done to the 
goods; and if any accident hH])pcn to the goods, it is at his 
risk.” It does not appear froin the report of this case, 
whether the order for the goods was proved to be in writing 
or merely verbal; no objection was taken upon this section of 
the slatute i>i‘ frauds; but the question was, whether the 
loss of the goods was to be borne by the defendant or the 
plaintiff*. In the case of King v. Mei'edith, the question was 
of the same kind; it is not stated, whether the order for the 
goods was verbal; but the objection was not upon the statute 
of frauds. 

It has been doubted, whether contracts for the transfer of 
stock are within this section. The argument in support of 
the negative is, that the statute only applies to such goods 01*' 
merchandize as can be delivered or accepted. On the other 
side, the answer is, that the thing contracted for needs not be 
of such a nature as can be delivered into the other party’s 
hands; but in that case, either earnest or a memorandum in 
writing will bo sufficient. This point was argued in the ea>f‘ 

(1) Dutton V. Solomonson, ^ Bos. ing undertaken tu paj^ for the lar- 
& Pill. 58.;. King V. Meredith, riage, King v. Meredith, z Campl; 
a Campb. 639. See also Godfrey v. The vendor, however, in sucli a cate. 
Vurzo, 3 P. Wms. 186. The case is may maintain an action against tla 
not varied by the circumstance of the carrier on his special agreement, Davis 
vendor having paid the carrier for v. James, j l^rr. a68o. Mooic v 
the booking of the goods, Dawes v. Wilson, i T. R, 659. Cowp. 19(1 
Peck, 8T.U.330.; or of his hav- 8T. R. 333. 
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of Pickering v. Appleby before all the Judges, who were 
equally divided in otnnion.(i) But in the case of Crull v, 
Dodson (2), where a broker pretended to have sold part of 
his employer’s stock, (which was South-Sea stock,) and taken 
the residue at a certain price, and his employer filed h bill 
against huu for the difference between that price and the 
current price as to what he had bought, Lord Chancellor 
King thought the sale fraudulent, and assigned as a reason, 
that carneU should have been taken, because the case had 
been determined to be within the statute of frauds. And in 
the case of Mansell v. Cooke (3), where a bill was filed for the 
specific performance of a contract for South-Sea stock, and the 
defendant insisted pn the statute, the Chancellor seemed to 
be of opinion, that the case was within the statute, and said, 
it had been so held in many other cases; but he decidett 
against the defendant’s plea, because the pleading was bad. 

If there is not any acceptance of part of the goods, nor any 
thing given in earnest to bind the bargain, the statute requires, 
that some note or memorandum in \joriting of the said bargain be 
made and signed'bi/ the 'parties to be charged by the contract, o\ 
their agents thereunto laijofully authorized. The only difference 
between this and the fourth section is, that by the foui th the 
memorandum of the agreement is to be in writing and .signed 
by the party to be charged, or by some person authorized bv 
him; here, the memorandum of the bargain is to be in writing 
signed by the to be charged or their authorized agc 7 its. 

The term agreement, in the former, has been understood, as 
was before mentioned, in its correct legal ense, including the 
consideration of the promise as well as the promise itself; but 
in the construction of this clause, the term “ bargain” is 
taken in a more general and common sense. Thus in an ac¬ 
tion for not accepting goods ordered by the defendant, if the 
memorandum specify the quantity of goods purchased, that 
has been thought sufficient, without also .specifying the consi¬ 
deration or price to be paid. (4) 

With 

(z) See Colt V. Nctterville, a P. (4) Egerton v, Matthews, 6 East, 
Wms. 307. Mich. T. 1735. 307. In this case, however, it is to 

(a) Sel. Cas. temp. King, 41. be observed, the rate of payment^ 
July, I7»j. (namely, so much per pound,) was 

(3) Free. Ch. J33. stated; 
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With respect to the signature, (he same construction has been 
put upon this section, as upon the fourth. A nieniorandum ot 
the bargain, naming both parties and signed by the defendant, 
will be sunicient to bind him, although the other party has 
not signed, and consequently is not bound, (i) Wliere a 
broker acts between a tuyer and seller, his signature is the 
signature of both parties (2); and an entry in his Ijook, stating 
the sale of the goods from the one to the other, and signed by 
him, is a biiuliug contract between the ])arties, ld\o notes of 
the contract, called tlie bought and sold notes, which the bro¬ 
ker usually copiss out of his book, are intended as notices to 
inform the parties of tlie terms of the sale; but the contract is 
binding from the original entry made by»tbe broker. (3) 

An auctioneer, who presides at the sale of goods, is considered 
to be the agent ol' the purchaser as well as of tlie seller, and a 
niemoriuidum of the bargain signed by him will be binding 
upon both parties. (4) This has been uniformly held, ever 
since the case of Simon v. Motivos. (5) As to the question, 
what is a sulTieient memorandum of a sale by auction, several 
cases have been already ciied with relerence U) the fourtli sec¬ 
tion, which apj)ly etjually to the stweiiteenih. And in addi¬ 
tion to those cascs that of Philiiinore v. Barry (d) ina_y properly 
be mentioned. Tliero the auctioneer had wiitten in the 
printed catalogn*; the initials of the name of the defendant’s 
agent (to whom the goods were solil) together with the prices, 
opposite to the lots purchased by him, and the ju’incipal after¬ 
wards in a letter to the agent recognized the contract ,* anil it 
was held, that the letter and the entry in the catalogue might 


stated; and as this afi'ards a me¬ 
dium for the calculation of the whole 
amount, it may properly be con¬ 
sidered the same, as if the amount 
itself had been specified. 'I’liis cir¬ 
cumstance does not appear to have 
been noticed. 

(i) See ante, p. 37.1. 

(3) 7 East, 56/;. 3 Taunt. 17.3. 

Ilcyman v. Neale, 2 Campb. 337. 

(3) Heymaii v. Neale, 2 Campb. 
337. In the case of Wriyht v. Dan- 
nah, 2 Campb. 203., I.ord Ellcnbc- 
jongli C'. J. held tliat a tiotc of ■'tile, 


writtrn by the jdaintlff under the de- 
tendant’s inspection, and containing 
the (lelcndant’s name, would not bind 
tlie detendant as .1 mnnontuJiim 
signed by his agint. 'I'liero was not 
the least evidence in tltis case, that 
the seller of the goods had been 
autlioriscd as agent to wiite ilovvii 
the name of the defendant phe pur¬ 
chaser). 

(4) Simon v. Motivos, iBhc.399. 
See an^^ p, -;7;. 37<), 

(3) Ste 7 East, 169. iT.iunt. 4 >- 
(f»j iCamj 11.513. 

be 
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be coupled together, and would constitute a sufficient memo¬ 
randum of the bargain within the statute of frauds. 


Sect. IT. 

Of the Proof of Deeds and Agreements. 

Ip ^^^3 ' OP other writing, necessary to be produced at 
dui.es tecum. tfiai (jf q cause, is in the possession of a third person, the 
legal process for compelling him to produce it is by suing out 
a writ of subpoena ad testificandum, (to enfqfce his personal 
attendance,) and inserting a special clause, called a duces 
tecum, which specifies the writings required, and commands 
him to produce them at the trial. The writ of subpoena 
duces tecum, like some other writs of undoubted antiquity, is 
not to be found in the registrum brevium; but it can be traced 
in practice as far back as the time of Charles II., and probably 
existed much earlier, as such a compulsory process is essential 
to the constitution of court.s of justice. A w'itncss, served with 
this subpoena, is obliged to attend; and, though it will be a 
question for the consideration of the judge, whether he ought 
to be compelled to produce the writings in his possession, yet 
undoubtedly he ought to be ready to produce them, if ordered 
by the court; and, in case of disobedience without sufficient 
cause, will be liable to an attachment, or to^a special action 
for damages.(i) If the writing, which he is called upon to 
produce, would have a tendency to subject him to a criminal 
charge, or . to a penalty, or any kind of forfeiture*, the court 
, will excuse him from producing it, as well as from answering 
any question of the same tendency; but, from analogy to the 
rule respecting parol testimony, (and there seems to be no 
* good reason for allowing a greater privilege in the one case 
than in the other,) he would not be excused from producing a 
paper in his po.ssession, relevant to the matter in issue, on the 
ground that it might establish, or tend to establish against him 
the fact of his being in debt, or subject him to a civil suit. (2) 

Notice to II writings are in the po.sscssion of a party to the suit, the 
produce. / other party has, in general, no means of compelling their 

(i) Aniey v.Long,9Ea8t,473. (2) Sec 8tat. 46G.3. c, 37. ante, 


pro- 
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production; and the utmost, therclore, that can be expected 
of him, in such circumstances, is to give the best evidence 
which tlio nature of the case admits. In some instances, in¬ 
deed, .where the writing is deposited in the custody of a 
defendant, as a trustee fof all parties interested, courts of law 
will order him to furnish the jdaintiflT with a copy, and pro¬ 
duce the original at the trial. Thus, in an action for a stake 
won at an horse race, the defendant, who was the stake-holder, 
was ordered to produce a copy of the racing articles)^ without 
which the plaintiff could not proceed, (i) fcio, in a late case, 
in an action of covenant, the court of Common Pleas granted 
the plaintiff a rule for taking a copy of an iiidentin e of assign¬ 
ment of a lease, made between the plaintiff and defendant, as 
the only part of the indenture, which had been executed, was 
in the hands of the defendant (2); the j)arties, in this case, 
liaving executed one part only of the indenture, in order to 
save the expense of double stamps, the Court thought it a 
necessary consccjucnce, that the party, who had the custody, 
undertook to produce the deed, when necessary, for the use of 
the other contracting party. And upon the same princi})lc, 
in an action by seamen to recover wages, the dei’endant is 
compellable to produce tbe ship’s articles {3); for, the con¬ 
tract for wages always remains in the possession of the master, 
and the statutes (which re(juire a written agreement in the 
case of foreign voyages (4), and in the case of certain vcs^.els 
employed in the coasting trade (5),) expressly enact, that, where 
it becomes necessary to produce the contract in court, no ob¬ 
ligation shall lie of the seamen to produce it, but on the 
nmster or owners of the ship; and that no seaman shall fail, 
in any suit or process for the recovery of wages, for want of 
its production.* . 

Where 

(i) Gracewood v. ——, Barnes, tute does not apply to the case of a 
439 * British seaman cnteilng on board of 

(a) Blakey v. Porter, i Taunt. 386. a foreign ship in a British port, but is 
King V. King, 4 Taunt. 666. confined to voyages on board of 

(3) Johnson v. Lewellyn, 6 Esp. British ships. Dickrnan v. Benson, 

N.P. C. lol. I Taunt. 386. 3Campb.a9o. 

(4) St. a G. a. c. 36. This sta- (5) St. 31 G. 3. c. 39. 


* The captain must produce the articles at the trial, though he has not 
received a notice for that purpose, If he would found any objection upon 

c c 2 them. 
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Where a person is sued on a written security, which he has 
given for tlic benefit of third persons, and he afterwards getu 
possession of the writing, the Court will compel him to pro¬ 
duce it, (that it may be stamped previous to the trial,) on the 
application ol the plaintiff, who is. interested in the paper, 
tlmugh he has not signed it as a party, (i) The ground of 
the application is, tlial the applicant has an interest in the 
writing, |;he production of which is retjuired ; and he may be 
ijitercstod, though not (technically speaking) a party. A 
person, wlio takes an estate by way of remainder, is not a 
party to tlie deed, by which his estate is created, but he has a 
strong interest in the de('d, and is entitled to compel the pro¬ 
duction. (.:) AVhether the other ])artv, against whom the aj)- 
plication is made, will be con'pcllcd to [iroduce the writing, 
must depend upon his right of possession. In some of tin- 
cases before-mentioned, be was considered as standing in the 
situation of tru-.tee; in the last case, he bad no right to the 
possession of the writing, ^v'hich was originally de[)osilcd in 
the hands of a third person for tlu' benelit of the creditors oi 
a bank, who brought the action. Hut where an instrument is 
executed by two parties, each of whom keeps a f)art, the Court 
will not compel the one i)arly to produce his })art, iu order to 
support an action again-t himself. (3) fSnpjjose, for instance, 
a bond Avero executed, and afterwards lost by the obligee, he 
has no riglit to demaiid of the obligor to produce a copy in 
his possession. 

In an action between the plaintilf (a factor) and del'eiidant 
(a gra/ier), the Court of King’s Bench, on tlie motion of the 
defendant, made a rule for the plaintilf to shew cause, why ho 
' should not produce at the trial the .seA^eral books, in which he 
entered the amount of beasts sold, ami oi' money received on 
the defendant’s account; and, no cause being shewn, the rule 

(i) Bateman v. Pliilips, 4Taunt. (t) Street v. Brown, 1 Marshall. 
157. 610. 

(a) Ib. 161. 


them, 01 resort to them In inakinj; Ills defenre. The Matnte h.is introduced 
an exception to the general nilc upon this subject. Bowman v. ^lanzelman, 
a Campb.315. 


S 
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was made absolute, (i) The rule, which Lord Mansfield laid 
4lown ill such cases, is said to be, that, wherever the defendant 
would be entitled to a discovery, he should have it in a court 
of law, without going into equity. (2) Jii causes on policies 
of insurance, it is now the,coinnioii practice to obtain a judge’s 
«>rder, calling upon the assured to produce to the under¬ 
writers, ujion alliilavit, all papers in the possession of the for¬ 
mer relative to the matters in issue; and if the one party is 
nut content with such papers as are produced under t.^e order* 
the other party will be obliged to make an alTidavit, denying 
the relevancy of those which he withholds. (3) This practice 
has been adopted for its great convenience, as it saves the de¬ 
lay and expense of a bill in equity. Blit the practice in 
Chancery invariably is, that a party is entitled only to ex¬ 
tracts of letters, if the other party will swear, that the 
passages extracted are the only parts relating to the subject- 
matter. (4) 


In general, one party has not the means of compelling the 
other party to produce any writings in his possession, hoiv- 
ever necessary they may be for the prosecution of his suit. 
If such evidence is required, the rule, both in civil and in 
criminal cases (5), is to give the ofiposite party or his at-' 
torney(()) a regular notice to produce the original; not, that 
on proof of the notice he is compellable to give evidence 
against hinisell', or that, if he refuses to produce the papers 
required, such a circumstance is to be considered as con- 
« Iusive against him (7), but the consequence will merely be, 
that the other party, who has done all in his power to supply 
the best evidence, will be allowed to go into evidence of an 
inferior kind, and may read an examined copy, or give parol 
evidence of the contents. 


(1 ) Ooatcr V. Nunncly,! Str I130. 
Ward V. Appricc, 6 Mod. Rep. 264. 
contra. 

(2) B.irry v, Alexander, 25 G.3. 
K. B. I Tidd. Pr. 589. See Smith v. 
D. of Northumberland, I Cox. Ch.C. 
363. 365. Burton v. Neville, 2 Cox. 
242. Campbell V. French, H). 286. 

(j) Cliflbrd v.Taylor, i Taunt. 167. 

C C 


Cohlschmldt v. Marryat, i Campb. 
362. 

(4) 1 Taunt. 167. 

(5) The Attorney-General v. Le 
Merchant, 2 T.R. 201. n. 

(6) I T. R. 203. n. Cates q. t. v. 
Winter, 3 T. R. 306. 

(7) Cooper V. Gibbons, 3 Campb. 

363* 

3 
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Bcl'ore this si comlary evidence can be admitted, it ought 
to be clearly shewn, that the writing required is in the pos¬ 
session of tlie ether party, and tliat a notice to produce it has 
been regularly served; The degree of cvi<lencc, which may 
be necessary to prove the fact of possession, will depend so 
much on the nature of the transaction, and the particular 
circumstances of each individual case, it is scarcely possible 
to lay down any general rule upon the subject. .Slight 
evidence may be sufficient, in many cases, to raise a pre¬ 
sumption, that the writing is in the pos'-cssion of a party, 
when it exclusively belongs to him, and regularly ought to be 
in his possession according to the course of business. In the case 
of Henry V. Leigh ”(i), the solicitor to a commission of bank¬ 
rupt proved, that he had been employed by the defendant to 
solicit his certificate under the commission, and that, looking 
at the entry of charges, he had no doubt the certificate was 
allowed; it was therefore presumed tliat the certificate came 
to the defendant’s possession. 

Proof of having sent a notice or other paper by the 
po.st has been frequently considered, in niercantiJe trans¬ 
actions, to be sufficient proof of notice to the party, to 
whom it was directed; and this on a principle of general 
convenience. A question has sometimes arisen, as to 
the requisite proof of the fact of sending by the post. 
In the case of. Hagedorn v. Reid (2), where it became neces¬ 
sary to prove that a licence to trade had been scut by the 
plaintiff to A. B., it was proved to be the invariable course 
of the plaintiff’s office, that the clerk who copies a licence 
sends it off by the post, and writes on the copy a jnetnoranduin 
of his having done .so; a copy of the licence in que.slion was 
produced from the plaintiff’s letter-book, in the hand-writing 
of a deceased clerk, who had wn itten a memorandum, statinir 
that the original hud been .sent to A. Ik; and a witness ac¬ 
quainted with the plaiiitilf’s mode of tran.sacting business 
swore, that he had no doubt the original was sent according 
to the statement in the memorandum; this evidence was held 
to be .sufficient. In the ca.se of Hcthcrington v. Kemp (3), 
where the question wa.s, whether the defendant had receiveil 

(i) 3Canipb. 50a. (3) 4 Campb. J93. 

{%) 3Campb.379. 

notice 
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notice of the dishonour of a bill of exchange, it was proved, 
that, on the day after the bill became due, the plaintiff’ wrote 
a letter addressed to the defendant, stating that it had been 
fllshgnoured, that tliis letter was put down on a table, where, 
according to the usage pf his counting house, letters for the 
post were always deposited, and that a porter carries them 
from thence to the post-office. But the porter was not 
called, and there was no evidence as to what had become of 
the letter, after it was put down upon the table, notice to 
produce the letter had been served upon the defendant. It 
was contended for the plaintiff, that this was good priina 
facie evidence, that the letter had been sent by the post. 
Lord Ellonborough held, that some evidence ought to be 
given, that the letter had been taken from the table in the 
eounting-hniise, and put into the post-office. If the porter 
had been called, and if he had said, that, although he had no 
recollection of this particular letter, he invariably carried to 
the post-office all the letters found upon the table, this might 
have been sufficient: but it was not sufficient to give such 
general evidence of the course of business in the plaintiff’s 
counting-house. 

The rule, which requires, that a party shall have previous 
notice to produce a written instrument in his possession, be¬ 
fore the contents can be proved as evidence in the cause, has 
been made with good reason ; in order that the party may 
not be taken by surprise, in cases w'here it must be uncertain, 
whether such evidence will be brought forward at the trial by 
the adverse party. But this reason will not apply to cases, 
where from the nature of the proceedings the defendant lias 
notice, that the plaintiff’means to charge him with the posses¬ 
sion of the instrument. It cannot here be necessary to give 
any other notice, than the action itself supplies. In an action of 
trover, therefore, for a bond, the })laintiff was allow'ed to give 
parol evidence of the contents, to support the general descrip¬ 
tion of the instrument in the declaration, without having 
given the defendant previous notice to produce it. (i) And 
on a prosecution for stealing a promissory note or other 
writing described in the indictment, parol evidence of the 

(t) How V. Hall, 14 Ea»t, 374. v. Taylor, i Campb. 143* Butcher 
Scott V. Jones, 4 Taunt. 865. Jolley a'. Jarratt, 3 Bos. & PuU. 143 * 

c c 4 contents 
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Contents will be received, without any formal notice to the 
prisoner to produce the orijrinal. In Aickles’ case(i), on an 
indictment for stealing a bill of exchange, all the judges held, 
that such evidence had been properly admitted, though it 
was j^ioved in th.it ea>e, that the bill had been seen only a 
few da\s before the trial, in a state of negotiation, in the 
hands of a third poison, who had been served with a subpoena 
dneoi tecum, but who did not appear. And in Layer’s 
case (2), yn an iiiilictment for high treason, where it was 
proveti that the prisoner had shown a person the [laper, con¬ 
taining the tieusouable matter laid in the indictment, and 
then immediately put it into h.s pocket, that person wa.s per¬ 
mitted to give parol evidence of the contents of the paper. 
And in the case of De la Motte (3), on an indictment for a 
traiterous corre^polldence with the French government, where 
the question was, whether examined copies of the tiea.sonabIc 
papers (which had been secretly openetl at the post-office, and 
copied, and then forvvarded to their place of destination,) 
were admissible in evidence, the Court held, that they might 
be admitted, after proof that the originals were in the hand- 
w'riting of the prisoner. 

Nor does the principle of the rule apply to the case, Avhere 
a party to the suit has fraudulent! v got po.ssession of a w'ritton 
instnnuent belonging to a third person ; as, whore a witness 
■wa.s called, on the part of the defendant, to jiroduce a letter 
written to him by the plaintiff, and it appeared that after the 
commencement of the action he had given it to the plaintiff; 
in this case, though notice to ])roduce had not been given, 
parol evidence of the contents was admitted, because the 
p:\per belonged to the witness, and had been secreted in fraud 
of the subjiQcna. {4) 

The counterpart of a deed is evidence against the person 
who signed it, and again.si his assignee, without giving notice 

(1) I Luatli, Cr. C. 3,^0. rcji cted on another ground, because 

(2) 6 St. Tr. 263. R. V. Moors, ibo originals had not been traced tothe 

6 East, 421. n prisoner’s possession. Sec Howell’s 

(3) Cor. f'lullcr J. and Heath J. Coll, of St. Tr. vol. xxl. p. 737. 

O. B. 1781, I East P. C. J24. from (,j) Leeds v. Cook, 4 Esp.N.P.C. 
MS. of Gould J. These copies were 256. 


to 
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to produce the original. Thus, in an action against the 
master of an apprentice, lor not inserting in the indenture of 
apprenticeship the true consideration, an averment in the 
declaration, that A. 15 . by a certain indenture put himself ap¬ 
prentice to the defetidaiV;, may be proved by that part of the 
indenture which tlie flcfendant executed. (i) So, in an action 
of ejectment, upon a condition of re-entry for non-payment 
of rent, against the assignee of a lease, proof of the counter- 
jiart, executed by the original tenant, is sufficient, proof of 
the assignee’s holding on the same terms. (2) 

Another ca'^c may here be mentioned, in which a majority 
of the judges in the C^ourt of Kinj^’s Bench were of opinion, 
that w’ant of notice was not a suflicient objection against re¬ 
ceiving j)arol evidence of the contents of a deed, because it 
appeared tliat the deed itself was in court in the possession of 
tlie o]>posite party. (3) At the trial of an ejectment, on the 
several demises of I-laldane and Ui ry, title was deduced to 
Haldane under a will; but one of the plaintiff’s witnesses 
said on cross-examination, that Haldane had conveyed all 
interest in the premises to Urry before the time of the demise 
III the declaration, and that the deed was in coui t. U})on 
iliis, it was insisted, that, as the plaintiff’s witness jiroved the 
title out of Haldane, and as the deed of conveyance was in 
the court, the deed ought to be produced in evidence to show' 
a title in Urry, the other lessoi- of the plaintiff The counsel 
for the plaintiff, on the contrary, refused to produce the deed, 
insisting that the plaintiff ought to recover under one or the 
t)ther of (he lessors; lor, if the one had parted with the title, 
the other had acquired it. But Mr. J. Aston, who tried the 
cause, being of opinion that the plaintiff ought to give furthei* 
evidence to ascertain the title, under which he was to recover 
the term, nonsuited the plaintiff; and on a motion afterwards 
for setting aside this nonsuit, Lord Mansfield, after observing 
that in the action of ejectment the plaintiff could not recover 
but upon the strength of his own title, said, “ It was plain the 

(1) Burlagh v. Sllbbs, 5 T. R. (3) Doe on the several demises 

of Haldane and Urry v. Harv'cy, 

(2) Roc dcm. West v. Davis, 7 East, 4 Burr. 2484. See Doe dem.. Wart- 
363. Mayor, &c. of Carlisle v.Bia- ney v. Grey, i Starkie, a8j. 

MiTo, 8 East, 487. 

plaintiff 
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plaintiff liad no title under Haldane, who had conveyed away 
all the interest in the premises to the other lessor, and that 
as to his claim of a title under Urry, the plaintiff had not 
proved any title; the jury could not have found for the plain¬ 
tiff under the deed of conveyance to Uny, unless it were pro¬ 
duced, and probably there was something in the deed which 
would have shewn that Urry had no title.” Lord Mansfield 
laid the principal stress on the fact of the plaintiff’s refusing to 
produce ^he conveyance from Haldane, which was admitted 
to be in court. “ The want of notice,” he said, “ was no 
objection in this case, because they had the deed in court; 
and the refusal to produce it warranted the strongest pre¬ 
sumption that neither of the lessors had any title.” Mr. Jus¬ 
tice Aston and Mr. Justice Vv'i!!cs agreed in opinion with 
Lord Mansfield. 13 ut Mr, Tfustice Yates differed from the rest 
of the Court. “ He foundetl himself,” he said, “ upon the 
rules of evidence. The fact of the conveyance coming out on 
cross-examination could make no difference. The plaintiffs’ 
counsel were not obliged to produce the deed, for no man 
can be obliged to produce evidence against himself; the only 
consequence of a notice to produce would have been the ad¬ 
mission of inferior evidence.” Upon this case it may be ob¬ 
served, that the fact of Haldane’s having conveyed away all 
his interest to Urry seems to have been assumed as satisfac¬ 
torily proved; but ffoni the opinion of Mr. Justice Yates, 
(which seems to be the better opinion,) it may be collected, 
that there was no legal proof of any conveyance of title out 
of Haldane, and that the answer of the witness, upon which 
the defendant’s argument rested, was as inadmissible in evi¬ 
dence on the cross-examination, as it would have been on an 
examination in chief. The true objection to such evidence 
is, that the witness was speaking to the contents of a deed, 
when there had been no notice given to produce the original; 
and it does not appear to be a sufficient answer to say, that 
the deed is in court; for, if the party had received a regular 
notice to produce it, he might have come prepared with evi¬ 
dence to’repel any inference, which the production of the deed 
might have raised against him. 

A parol notice to produce writings may be proved by a 
third person who delivered the notice, or by one who heard 

13 it 


Proof of 
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it delivered; and a written notice may be proved by a dupli¬ 
cate original. (i) A notice to quit may be proved in the 
same manner by a duplicate original, in an action of ejectment. 
It may be objected, that the duplicate is not the best evidence 
of the contents of t|je notice delivered, as the supposed 
duplicate original may be inaccurate, and the contents may be 
proved to a certainty by the production of the notice itself; 
but, on the other hand, extreme inconvenience would arise 
from a stricter medium of proof; for, if a duplicate notice 
to quit is not sufficient, no more is a duplicate of the notice 
to produce, and thus notices might be required in infinitum. 
The practice of allowing duplicates of this kind in evidence 
seems further to be sanctioned by this principle, that, as the 
original delivered is in the hands of the other party, it is in 
his power to contradict the duplicate original, by producing 
the other, if they vary. (2) 

Upon the same principle, where a notice is given to a ma¬ 
gistrate previous to the commencement of an action against 
him, or where a demand is made of a copy of a warrant 
preparatory to an action against a constable, if another paper 
is made out at the same time precisely to the same effect 
as that delivered, both may be considered originals, and the 
paper so preserved may be received in evidence without a 
notice to produce the one delivered. (3) From analogy to 
these cases, in an action on an attorney’s bill, though the 
plaintiff cannot produce parol evidence of the contents of the 
bill delivered, without giving notice to produce it, yet a copy, 
made out at the same time and proved to be correct, has been* 
admitted to be good evidence. (4) A duplicate, which has 
been taken from an original letter at a single impression by 
means of a copying machine, is still only a copy; and there¬ 
fore cannot be read, without a previous notice to the other 
party to produce the original. (5) 

(i) Gotlieb V. Danvers, i Esp. N. Campb. no. S. P. See also Ackland 
P. C. 455. Surtees v. Hubbard, 4 v. Pearce, a Campb. 601., andRo- 
Esp. N. P. C. ao3. berts v. Bradshaw, i Starkie, *8., 

(a) By Lord Eldon C. J. Jory where a notice of the dishonour of a 
V. Orchard, 4 Bos. & Pul. 41. bill was so proved. See Langdon v. 

(3) a Bos. & Pull. 39. Hulls, j Esp. N. P. C. 156. 

(4) Anderson v. May, a Bos. & (j) NodIn v. Murray, 3 Campb. 

Pull. 437 - Philipson v. Chase, 4 438. See ante, p. 390. 
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If a party in compliance with a notice should produce a 
deed, or other inbtriunent, called for by the adverse party, 
the next question is, which of the parties ought to prove the 
execution, the one who calls for its production, or the other 
who pi oduces. The general rule, laid down by Mr. Justice 
BulJer, is, that in civil actions, where n plaintiff wishes to 
give in evidence a deed in the defendant’s custody, he 
gives the defendant notice to produce it; and the deed, 
when produced, must prima lacic bo taken to be duly exe¬ 
cuted ; because the plaintiff, not knowing who arc the sub¬ 
scribing witnesses, cannot come prepared at the trial to prove 
the execution.” (i) Therefore, in a case of settlement, 
where the respondents had given notice to the appellants to 
produce an indenture of apprenticeship, by which the pauper 
was bound in the appellant parish, and which indenture 
was accordingly produced at the trial of the appeal, the 
Court of King’s Bench held, that the court below ought not 
to have required the respondents to prove the execution, but 
that the indenture should have been admitted prima facie as 
duly executed. (2) 

In the next reported case on this subject, the case of Gordon 
and others v. Sccrelan(3), Lord Ellenborough C. J. said, that 
the case of the King v. jMiddlezoy had been much (jucstioned 
at the time, and since overruled; and that the production of 
an instrument at the trial, in pursuance of a notice, would 
not siiperseilc the necessity of proving it by one of the sub¬ 
scribing witnesses, as in ordinary cases. And Mr. Justice 
Lawrence added, that this point had been so ruled by Lord 
Kenyon in a subsequent case, where the adverse party, having 
notice to produce a written instrument, produced it accord¬ 
ingly at the trial, and Lord Kenyon held, that the party, who 
called for it, was bound to call one of the subscribing wit¬ 
nesses to j)rove the execution. In the case of Gordon and' 
others v. Secrctan, which was an action upon a policy of 
insurance on shipped goods, the plaintiffs averred in their 
declaration that they were interested in the subject-matter of 

(i) a T. R. 43. ^3) 8 East, 548, Welhcrston v. 

(a) R. V. Irthabitants of Middle- Edgington, z Campb. 94. S. P. 
zoy, * T. R. 41. 5 T. R. 366. 

the 
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the insurance, and the defendant, intending to dispute tliat 
fact at the trial, gave the plaintiffs notice to produce certain' 
articles of agreement made between them and the captain of 
the «hip, by which, as it was contended, the contrary would 
clearly appear: in purifiiance of this notice, the plaintiffs at 
the trial produced the instrument attested by two witnesses, 
and insisted that the defendant shonlll call one of them to 
prove the execution. The point was so ruled at nisi prius, 
and afterwards confirmed by the Court of King’s Bench. 

From this case, therefore, it might be inferred, that, if a 
party to a suit in consequence of a notice produces an 
instrument executed bctweeii himself and others, yet that 
the other party, though a stranger to t\\c instrument, ought 
to prove the execution, if he means to avail himself of it in 
evidence. 

The rule, however, has been properly restricted by the 
late case of Pearce v. Hooper and others, (i) That was an 
action of trespass, and the question at the trial was, whether 
the place, in whicli the trespass was alleged, belonged to the 
plaintiff as part of a certain estate; the defendants gave no¬ 
tice to the plaintiff’ to produce a deed of conveyance, in which 
the estate had been conveyed to the plaintifT by a description 
limited to a number of acres, which, it was said, would ne¬ 
cessarily exclude the place in question ; the plaintiff’ produced 
the conveyance, and, on the authority of the cases before 
mentioned, it was ruled, that the defendant ought to prove 
the execution, which as he was not prepared to prove, the 
instrument could not be received in evidence. But on a mo- * 
tion afterwards for a nevv trial, the Court of Common Pleas 
were of opinion, that it was not necessary for the defendants 
in this case to call the attesting witness to prove the execu¬ 
tion. The Court admitted, that the mere possession of an 
—Mi§trumcnt by one party cannot, in general, absolve the other 
party, who calls for it, from the necessity of producing the 
attesting witness. “ An instance to illustrate this,” said the 
Chief Justice, “ had been properly put in the case of a Avill, 
cited in Gordon v. Secretaii; for, supposing that an heir at 
law is in possession of a will, and the devisee brings an eject- 

(i) s Taunt. 6s. 

ment, 
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ment, and calls on the heir to produce the will, there the heir 
claims not under the will, but against the will, and it would 
be hard, that the will should be taken as proved against him, 
because he produces it. But that is very dilFerent from^thc 
case, where a man is called upon to .produce a deed, under 
which he holds an estate. The defendant (added the Chief 
Justice, with reference to the case then before the court,) has 
no interest in the fee-simple of the estate, if this deed does 
not convey, it: if then he produces the deed, under which 
he claims, shall it not be taken to be a good deed (so far as 
relates to the execution) as against himself? The other 
Judges concurred in opinion, and a new trial was granted. 
The result therefore at present appears to be, that when a 
party to a suit, in pursuance of a notice, produces an instru¬ 
ment, to which he is a party, and under whieh he claims a 
beneficial estate, it will not be necessary, that the other 
party, a stranger to the instrument, should call an attesting 
witness to prove the execution; but that, in other cases, the 
execution ought to be regularly proved by the party, who 
ofiers the instrument as part of his evidence in the cause. 

IIJ in compliance with a notice, the party produces the 
writings in his possession, he is entitled to have the whole 
read(i); and if a writing produced refers to others with such 
particularity as to make it necessary to inspect them, that the 
sense may be complete, or referring to other writings ailopts 
them as part of its own meaning, he may insist on liaving 
these also read in evidence. (2) 

If a party intend to use a deed or any other written instru¬ 
ment in evidence, he ought to produce the original, if he has 
it in his possession; but, if the instrument is in the posses¬ 
sion of the other party, who refuses to produce it after » 
reasonable notice, or if the original is lost or destroyed, 
condary evidence, which is the best that the nature of the case 
allows, will in that case be admitted. The party, after prov¬ 
ing any of these circumstances, to account for the absence of 

(1) See ante, p. 84. 283. 5 £sp. Falconer v. Hanson, 

(3) Johnson v. Gilson, 4 Esp. i Campb. lyi. 

N. P. C. *1. Wheeler v. Atkins, 

the 
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the original, may read a counter-part, or if there is no 
counter-part, an examined copy, or, if there should not be 
an examined copy, he may give pai'ol evidence of the con¬ 
tents. (I) Proof by a witness, that the paper in question 
was flirown aside as useless, and that he believes it to be lost 
or destroyed, will be suttcient to let in the secondary evi¬ 
dence. (2) And, in a late case, where it appeared that the 
defendant had acknowledged the receipt of a letter of a par¬ 
ticular date, which he refused to produce at the trial, it was 
ruled, that an entry in a letter-book, (purporting to be a copy 
of a letter of the same date from the plaintiff to the defend¬ 
ant, and inserted by a deceased clerk, who kept the book 
according to the course of business, and with great punc¬ 
tuality,) was admissible evidence of the contents of the letter 
in question. (3) It is scarcely necessary to observe, that the 
rule in this respect is precisely the same both in criminal and 
in civil cases. 

If the ground for admitting the secondary evidence is, that 
the original has been lost, it ought to be shown, that every 
reasonable enquiry has been made, and the last person, into 
whose possession it is traced, should be called to give some 
account of the instrument. (4) Thus, in a case of settle¬ 
ment, where it was proved, by witnesses, that an indenture 
of apprenticeship consisted of two parts, one of which had 
been destroyed, and the other had come to tlie hands of a 
person, who was living and had not been subpoenaed, but in 
answer to an application for the other part said, that he could 
not find the part, and did not know where it was, the Court 
of King’s Bench was of opinion, that this was not a sufficient 
ground for admitting parol evidence of the contents. (5) But 
where a person, since deceased, had stated in answer to en¬ 
quiries, that tl»e indenture in question, of which only one 

VUliers v. ViUiers, a Atk. 71. 7 East, 66. Kensington v. Inglls, 
Doxon V. Haigh, i Esp, N. P. C. 8 East, 484. 

409. Waller V. Horsfall, I Campb. (3) Pritt V. Fauclough, 3 Campb. 
501. Fisher v. Samuda, i Campb. 305. 

194. Licbman v. Pooley, i Starkie, (4) WUliams v. Youngliusbancl, 
167. I Starkie, 139. 

(a) R. V. Mr. Justice Johnson, (5) R. v. Castleton, 6 T. R. 436. 

R. V. St. Sepulchre, 4 Bott. 353. 

part 
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part was executed, had been in his possession, but was after¬ 
wards destroyed by him, and there was no other proof of the 
instrument being in his possession, it was determined, that 
any further search for this part of the instrument would be 
unnecessary and nugatory. Thus, in a very late case (i), on 
a similar question of settlement, where it appeared, tliat only 
one part of the indenture was executed, that the pauper and 
master were both dead at the time of the trial, and that an 
enquiry had been made of the pauper shortly before his death, 
(who said, that the indenture had been given up to him after 
the expiration of the apprenticeship, and that he had burnt 
it,) and an enquiry had also been made of tht? daughter and 
sole executrix of tiie master, (who said, she knew' nothing 
about it,) under these circumstances, the Court of King’s 
Bench were of opinion, that a sulFicient enquiry had been 
made to render parol evidence of the contents admissible ; and 
the distinction taken between this case and that of the King 
and Castleton was, that in the former there was evidence 
of a fact which made a further search necessary, but lliat in 
this case the same information, which traced the instrument 
into the jjaupcr’,s pos,session, plainly showed that any fiirther 
search would have been nugatory. Here there was no proof 
that the Instrument ever existed in the possession of the 
pauper, unless his declaration could be taken as evidence; 
and if it could, he declared in the same breath, that it ex¬ 
isted no longer. When therefore the pauper*, by whose in¬ 
formation alone the parties were acquairrted with the fact of 
his having had the instrument in his [rossessiort, at the very 
same time declared, that it was destroyed, it became unne¬ 
cessary to search among his papers. 

If two parts of a deed, or more, have been executed, tlic 
loss or destruction of all the parts should be proved, before 
secoirdary evidence of the corrtents can be received (2); arid 
the origitral deed ought to be proved to have been duly ex- 


(i) R. V. Morton, 4 Maule & Kensington v. Inylis, cited ante, p. 
Selw. 48. And as to proof of the 399. 

probable destruction or los-s of a pa- (2) Hull. N.P. 254. R. v. Cas¬ 
per, see R. V. Mr. Just. Johnson, and tleton, 6 T. K. 236. 


ecuted, 
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ccutcd (i), unless proof of the execution would be dispensetl. 
with, if the o^iiial itself were produced, or unless the want 
of the original is occasioned by the default of the othe*’ ))ariy, 
in which case, the execution niay reasonably be presumed 
against him. (2) 80 where an original note of hand is lost,, 

a copy cannot be read in evidence, unless the note is proved 
to be genuine. (3) 

The case of Bullen v. Michel (^j), which has been lately de¬ 
termined, affords an ejainple re.specting the admissibility of 
'.econdary evidence of ancient documents. In that case, on 
an issue to try whether a particular farm in the parish of S. 
was discharged of tithes on payment of a •modus, the Court 
of Exchetjucr determined, that an old ledger or chartulary 
of the abbey of Glastonbur}' was admissible as secondary evi- 
ilence of the endowment of the vicarage. Two tiues^ons arose, 
lirst, wdth res[^'ct to the custody, from which this document 
was j)roduced, and secondly, (supposing it to have been suf¬ 
ficiently authenticated as to the propriety of its custody,) 
whether it,could be admitted in evidence between the parties 
to the issue, the vicar and the occupiers of the farm. As to 
the first question, it appeared, that the chartulary was brought 
from the muniment-rooui of the Marquis of Bath, (who, al¬ 
though not the owner of this particular farm, nor of any pro¬ 
perty in the parish of S., is the owner of other estates formerly 
belonging to the abbey, and concerning which estates entries 
were to be found in the same document); and the character 
of the hand-writing in the chartulary was proved to be of the 
reigns of the three first Edwards. “ 'I'he questjpn is,” said 
Chief Baron Gibbs in delivering the judgment of the Court, 
“ whether this book appeared, from the facts attending it, to 
have belonged to the abbey of Glastonbury. \Vc should 
recollect, that such a book .as this purports to be, usually 
contains a description of all the estates of the abbey, and all 
tl.^ transactions relating to them. When the abbey was dis- 
solvfld, those estates went to the Crown, and the Crow'ii 

(i)|^. V. Sir T. Culpepper, Skin- (3) By Lord Hardwicke C. .f. 
ner, byHoltC. J. Goodier v. Lake, i Atk. 246. 

(i) Doxon V. Ilaigh, i Kip. N. (4) 2 Price, 399. Judgment af- 
P. C. 410. finned in the House of Lords, 4 Pow. 

298. 
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afterwards granted them to different persons; tfie book, when 
the abbey was dissolved, would go to the officers of the Crown, 
and wlien the Crown portioned out and n)ade over the pos¬ 
sessions of the abbey to other persons, the book could go only 
to one of those grantees; and the only possible way of con¬ 
necting it with the abbey is, by .shewing a connection between 
tile possessor and the Crown, and by raising a probability, 
that the Crown may have handed over the book to the present 
possessor.” Now^, such a connection was shewn in the pre¬ 
sent case; for it appeared, that the present owner of the book 
is also the owner of certain lands, which formerly belonged 
to the abbey, anil on the dis.solution of the abbey passed to 
the Crown, and tfom the Crown to the present possessor; 
and the probability is, that the book attended the lands in 
their passage from the Crown. On this ground, therefore, 
the Court were of ojiinion, that the custody was so accounted 
for, as to render the book admissible in evidence. — The 
other question related to the admissibility of this old docu¬ 
ment, as betw'cen the litigating parties; and with respect to 
this it appeared, that the chartiilary contained an account of 
matters of a miscellaneous description; among other things, 
it contained entries, which appeared to be transcripts of 
contemporaneous documents considered as authentic; and 
these transcripts jnirport to give an account of the licenc(‘ of 
appropriation of tlie parish, and likewise an account of the 
several matters of endowment. The original endowment not 
being found in the places, where search had been made for it 
as its natural places of deposit, the Court held, that the char- 
tulary having been found in the custody of the Marquis of 
Bath, (and which must, therefore, be considered as having 
come from the custody of the rector, for the abbot was for¬ 
merly the rector,) was admissible evidence. (i) 'I’he plaintiff 
appealed from this judgment to the 1 louse of Lords, who 
affirmed the judgment of the Court ol’ Exchequer. Lord 
Uedesdale, in giving his opinion on tliat occasion, stated (2'), 
that the original instruments, if they could have been pro¬ 
duced, would have stood on the same ground as the taxation 
of Pope Nicholas, imiuisitious on the writ of ad quod damnum, 

(1) Wood B. dilTtred from the (a) 4 Dow. .'ia4- a Price, 399. 
rest of the Court on this point. 

and 
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:iik 1 a variety of similar evidence, from which the jury may 
draw their inference. The only question then is, whether the 
entries in this book are evidence of these two instruments. If 
the originals could be produced, these entries could not be 
evidence. But search has been made, and the originals can¬ 
not be found ; and if vve sliut our eyes to that sort of inferior 
evidcMice in cases where no other can be had, we shall con¬ 
stantly do injustice. The best evidence is often lost through 
carelessness, the injuries of time, and various other circum¬ 
stances; and secondary evidence is then admitted *to raise 
presumption or inierence, where no direct evidence can be 
had. 'iliis then is the next best evidence; and perhaps evi¬ 
dence still more inferior might have been admitted, if this 
could not have been produced. This however appears to be 
the best after the originals; for what is it? These two in- 
slrunients seem to have been copied by a person employed for 
the purpose, probably one of the monks, and deposited 
among the muniments of the abbey, because it was important 
for the interests of the abbey that the instruments should be 
})rcserved; and for the same reason it might be presumed, 
that they were faithful copies; at least there appeared to have 
oxistetl no motive to make them otherwise, and they were 
found in a situation where they were likely to be kept. 

The loss of a deed, by time and accident, or by any other 
casualty, is a sufficient reason for dispensing with a profert in 
pleading, when otherwise a profert might be necessary (i); 
or it may be pleaded, that the deed is in the hands of the 
opposite party, or destroyed by him. (2) But if the plaintiffi 
instead of declaring upon the deed, as lost or destroyed, 
inadvertently pleads with a profert, and the defendant pleads 
noil est factum, the plaintiff will not be allowed to prove 
the loss at the trial, and must be nonsuited. (3) In such a 
case, the plaintiff should move to put off the trial, or may 
withdraw the record, axid amend the pleadings, stating the 

^l) Read V. Brookman, 3 T. R. (a) Toity v. Nesbitt, T. R. 15,]. 
i jt. Bolton V. Bp. of Carlisle, n* (c). 

j, H. Black, (j) Smith and others v. Wood¬ 

ward, 4 East, .585. 
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circumstances to excuse the profert. (i) But it would l)c too 
late to make such a motion at nisi prius. (2} 

Proof of When a deed io produced in evidence, the next step is to 
execution, pj-yvc it duly executed, lii a few cases, however, proof of 
execution will not be necessary; as, 

Exceptions. Fir.st, If the deed is thirty years old, it may be admitted 

1. Deeds 30 jjj pY^iJence without any proof of its exi'cution : and the same 
years old. n i i i i 

rule applies generally to deeds concerning lands, to bonds (3), 

receipts (4), and all ancient writings. Some account, how¬ 
ever, says Mr. Justice Buller, ought to be given of the place 
where the deed wus found (5); and in another book it is 
said, that “ ancient writings, which are proved to have been 
found among deeds of evidences of land, tnay be given in 
evidence, although the execution cannot be proved; for it is 
hard to prove ancient things, and the finding them in such a 
place is a presumption, that they were honestly and fairly ob¬ 
tained and preserved lor use, and arc free from suspicion of 
dishonesty.” (6) 

This observation, on the necessity of shewing where the 
deed was found, seems to ajiply more particularly to those 
cases, where the character and authenticity of old writings 
depend in some degree on the nature of the place or custody 
in which they have been kept. This is the case with terrier.s, 
ccclesiasticfd surveys, court rolls, and other muniments of 
inanofs, which ought to be produced each from its proper 
rejiository; and if they have been regularly preserved, it 
will not be necessary, after a certain lapse of time, to prove 
them genuine. I\)r the same reason, old grants to abbeys 
have been rejected as evidence of private rights, bocau.se the 
possession of them did not appear to be connected with any 

(i) Smith and others v. Wood- 232. Bertie v. Beaumont, a Price, 
ward, 4 Hast, jBj. Bidlcn v. ]M!chcl, 2 Price, 399. 

(a) Paine v. Bust in, i Starkie, 74. 4 Dow. 397, 

(3) Governor ol Chelsea Water- (5) Bull. N. P- ayy. 

works V. Cowpur, 1 N. P. C. (6) Vin. Ab. tit^ Evidence, (A. 
*75- b- 5*)> cited 7 East, 491. Forbes v. 

(4) Fry V. Wood, i Selw. N. P. Wale, 1 Black, 534., cited by Lord 
494. Manby v. Curtis, i Price, Kenyon, t Esp. N. P. C. 478. 
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persons, who had an interest in the estate, (i) But, in com¬ 
mon cases, where tlie written instrument itself purports to 
belong to the party, who produces it in evidence, it will be 
admitted without proof of the execution, and without shewing 
where it has been kept, provided it is of sufficient age and in 
other respects admissible evidence against the opposite party. 
On a question of settlement, therefore, where the respondents 
produced a certificate, more than thirty years old, which had 
been granted to their parish by the appellant parish, tfie Court 
of King’s Bench held, that the mere production of it w’as suf¬ 
ficient, and that the respondents were not obliged to shew, 
that Uie certificate had been kept in the pai'ish-chcst. {2) It 
would be sufficient, if the certificate were to be produced by 
a rated inhabitant of the parish. (3) So, iti an action for a 
false return to a mandamus, a corporator may produce the 
muniments of the corporation. (4) 

If there is any blemish in the deed by rasurc or interlinea¬ 
tion, the deed ought to be proved though above thirty years 
old (5), and the blemish satisfactorily explained. In such si 
case, the jury would have to try, whether the rasure or inter¬ 
lineation was before or after the delivery of the deed ; for, if 
the rasure w'as before that time, the ileed is still valid and 
binding; it is only after the delivery, that a rasure or inter¬ 
lineation can affect a deed, and even then they are in some 
cases immaterial. Now^, to ascertain the time of delivery, 
the first and best evidence to be resorted to is the testimony 
of a subscribing witness, if any can be produced; or, if there 
is no subscribing witness, other persons may be called, who 
were present when the deed was delivered; or, if no person was 
present, the time of delivery will be reckoned from the date 
of the deed; and the fact, of the rasilre beijig after the ilc- 
Uvery, may be proved either by a subscribing witness, or by 
any other person, who saw the rasurc made. 

(r) See ante, p.401. Earl v. (3) R. v. Neterthonp, a Mauled 

Lewis, 4 Esp. N. P. C. i. Jones v. Selw. 337.; this was before the late 

Waller, 3 Gwill. 847. Bertie v. act of parliament, which makes rated 
Beaumont, z Price, 307. Bullen v. inhabitants competent in such a case. 
Michel, 1 Price, 309. 4 Dow. 324 (4) a Matulc Sc Selw. 338. 

( 2) R. V. Ryton, 3 T. R. 259. (5) Gilb. Ev. 89. Bull. N-P.-255. 
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The rule, that deeds of thirty years’ standing prove them¬ 
selves, is so well established, that even if a subscribing wit¬ 
ness were alive, and in a state to be produced, it has been 
thought unnecessary to call him for proving the execution. 
T^ord Kenyon is reported to have said (i), that he remembered 
a case before Mr. Justice Yates, in which a deed of that age 
being produced in evidence, it appeared that the subscribing 
witness was then actually in court, but the Judge declared he 
would not break in upon a rule of evidence so well established, 
(by requiring the subscribing witness to bo called,) and ad¬ 
mitted the deed without further proof. But in the case ol 
Rees V. Mansell (2), Mr. Baron Perrott held, that, although 
a deed may be read in evidence on account of its antiquity, 
yet, if on the other side it is shewn that one of the witnesies 
is alive, he must be produced, or the deed must be rejected ; 
and he cited a case where a deed was producetl in the King’*: 
Bench, and it appeared that Sir Joseph Jckyll was a sub¬ 
scribing witness, upon which the Court said, they knew he 
was alive, and that if he did not come to prove it, the plain¬ 
tiff* must be nonsuited. It was then mentioned to have been 
ruled by Mr. Justice Yates, that, for the sake of practice, the 
witness should not be allowed to prove an old deed, even if 
he attended for that purpose; but Mr. B. Perrott retained 
his opinion : “ An old deed (he said) is admitted only on u 
presumption, that the witnesses are dead, but when the con- 
trarj' is made to appear, they must be called.” Iti indeed, 
the rule is founded on the presumption of the attesting 
witness’s death, then it seems to follow, that, where this 
presumption is contradicted by the fact of his being still 
alive, the execution of the deed ought to be regularly proved, 
as in ordinary cases. But if courts of law have adopted the 
rule, not on the presumption of a fact, (which would be for 
the consideration of the jury rather than of the court,) but 
as a general maxim of law, on account of the great difficulty 
of proving execution after an interval of many years, and 
have therefore fixcil a limit, beyond which the proof ol 
execution will not be required, there appears to be no incon¬ 
sistency in acting generally upon this principle, though in a 

(i) March v. Collnett, a Esp. N. (a) Sclw. N. P. 492. 

R C. 665. 
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particiihir case the subscribing witness may be proved to be 
alive, at the same time leaving it to the opposite sitle to dis¬ 
pute the regularity of the execution by calling liim or any 
other ^witness. 

Where the title-deeds* oF an estate are produced, in an 
action For the non-})erFormance oF an agreement oF purchase, 
as prooF oF a good title in the plaintiff the vendor, it will 
not be necessary to prove their execution Fjy calling the snl)- 
scribitig witnesses. This jmint was decided, in the* case of 
Thomson v. Miles.(i) Lord Kenyon there said, he would 
never allow, that the party should be called upon to jn-ove 
the execution oF all the deeds deducing a»long title; that it 
was never mentioned in the abstract, nor expected in making 
out a title in any case oF purchase, more particularly where 
possession has accompanied the deeds ; and they were there- 
tbre admitted wilhoiit })roof of the ('X(‘cution. In a late case 
before Lord C. .T. Munslield(2), where, in an action of as¬ 
sumpsit upon an agreement to purchase a leasehold house, it 
appeareil that the plaintiff the veiulor was the third or Fourth 
assignee of the term, and it was contended that he need only 
prove the execution of the last assignment, it was l uled othcr- 
w ise; and he was compelled to prove the lease and all the 
tnesue assignments. I lowevei*, Lord Kenyon’s decision was 
not adverted to; and as that is understood to coincide with 
the practice in these cases, it can scarc(;ly be considered as 
overruled. (3) 

Secondly, Deeds enrolled have been ailmittcd without proof a.iVeti 
of execution. (4) On this subject, Ch. B. Gilbert makes the 
lollowing distinctions: “ Where a deed needs enrolment,” 

'as deeds ol‘bargain and sale, by statute 27 Hen. VIII. c, 16.) 

“ there the enrolment is the sign of the lawful execution of 
aiich deed, ajid the oflicer, apjiointed to aulhenticate sucli, 
deeds by enrohnent, is also empowered to take care of the 
l.iirncss and legality of such deeds, and therefore a copv of 

(i) I Lsp. N. P C. 184. the Law ol Vendor and Purch.wer, 

(i) Crosby v. Percy, i Campb. p. 

^ (4) Com. Dig. tit. livideiK f, (B. X }, 

See Mr. Sugdcn’sTiealae on citing 1 Sal h, 

Mich 
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such enrolment must be sufficient; for when the law has ap¬ 
pointed them to be made public acts, the copy of such public 
acts shall be a sufficient attestation. (i) But where a deetl 
needs no enrolment, there, though it be enrolled, the impexi- 
nius of such enrolment is not evidence, because, since the 
officer has no authority to enrol them, such cmolment cannot 
make them public acts, and consequently cannot entitle the 
copy of them to be given in evidence; for then, if the deed 
were doubtful, it were but to enrol it, and bring the copy or 
inspeximus in evidence, and thereby avoid producing a deed 
that was any way suspicions.” (2) 


Mr. Justice Duller, after citing the rule from Chief Baron 
Gilbert, (that deeds of bargain and sale, enrr)]led and requir¬ 
ing enrolment, may be given in evidence without proof of tin. 
execution,) observes {3), that “ the law may well be doubted, 
“ notwithstanding that such deeds of bargain and sale cnrolleil 
“ have frequently in trials at nisi prius been given in evidence 
“ w'ithout being proved. In support of this practice,” he 
adds, “ the case of Smartle v. Williams (4) is much relied on; 
“ but that case is wrong reported, for it appears from the 
“ report in Levinz (5), that the acknow'ledgment was by the 
“ bargainor, and so is stated in Salkeld’s inanuscri|)l; beside^ 
“ it appears from both the books, that it was only a term that 
“ passed, and consequently it was not an enrolment withiji 
“ the statute.” Mr. Justice Duller then cites a case from 
Styles’ Rep6rts (6), where Glyn C. J. is reported to have said, 
that “*if divers persons seal a deed, and but one of them ac¬ 
knowledge the deed, and the deed is thereupon enrolled, this 
is a good enrolment, and may be given in evidence at a trial, 
as a deed enrolled.” “ But it would be of very mischievous 
“ consequence,” observes Mr. Just. Duller, “ to say, there- 
“ fore, that a deed, enrolled upon the acknowledgment of a 
“ bare trustee, might be given in evidence against the real 
“ owner of the land, without proving it executed by him. 


(i) Gilb.Ev. 86. Baikie v. Chand- 
less, 3 Canipb. zi. Garrick v. Wil- 
I iams, 3 Taunt. 544. Taylor v.Jones, 
I Ld. Kaym. 746. I Keb. 1x7. i Salk. 
280. 


a) Gilb. Ev. 86. i Keb. 117. 
3) Bull. N.P. 256. 

( 4 1 I Salk. 280. 

(i) 3 Lev. 387. S. C. 

( 6 ) Thurle v. Madison, Styl. 462. 

“ How- 
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“ However, that has been the general opinion, aiul it secras 
“ fortified in some degree by statute lo Ann. c. i8. On the 
“ other hand, it secnis as absurd to say, that a release which 
“ has been enrolled upon the acknowledgment of the releasor 
“ shall not be admittetl jn evidence against him, without being 
“ proved to be executed, because such release does not need 
“ enrolment; and in fact such deeds have often been ad- 
“ mitted; and that was the case of Smartle v. Williams; the 
“ deed there did not need enrolment, yet being enrolled on 
“ the acknowledgmerit of the bargainor, it was read against 
“ him without being proved.” 

In the case of Smartle v. Williams, an examined copy of 
the enrolment of a deed of bargain and sale, by which a term 
of years was assigned, was offered in evidence without any 
proof of the bargainor’s scaling and delivery. It was objected, 
that the copy of the dec<l enrolled was not evidence, because 
the intert*st assigned, being only a term, passed immediately, 
and the enrolment afterwards is no more than an enrolment 
of an obligation: but the court overnded this objection, and 
held, that “ the acknowledgment of the deed by the lessor 
before the master in Chancery is good evidence against him¬ 
self, and against all who claim under him.” (i) So, in the 
case of Lady Holcroft v. Smith (2), a distinction was made 
between deeds of bargain and sale, (enrolled in pursuance of 
the statute of Henry VIII.) and other deeds enrolled, and it 
was held that a copy of a deed, enrolled for safe custody, would 
not be evidence otherwise than against the party, who sealed 
it, and all claiming under him. It does not appear from •*; 
any of the authorities cited by the Chief Baron Gilbert, (ex¬ 
cepting the case of Smartle v. Williams,) against whftt party 
the copy of the enrolment was offered in evidence. If the 
enrolment had been on the acknowledgment of the bargainor, 
and offered as evidence against him, there cannot be a doubt 
of its being admissible. 

With regard to a copy of the enrolment of a deed of bar¬ 
gain and sale, indented and enrolled in pursuance of the statute 


(0 3 Lev. .187. 


(a) a Freeman. 259.170*. in Chan. 

of 
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ol’ Henry VIII., it is enacted by statute lo Ann. c. i8. 8.3.(j) 
“ (for supplying a failure in pleading or deriving title to 
lands, &c. conveyed by such deeds of bargain and sale, where 
the original indentures are wanting,) that, where in plcti^ing 
any such indenture shall bo pleaded with a profert, the party 
so pleading may shew forth and produce a copy of the enrol¬ 
ment; and such copy, examined with the enrolment, and 
signed by the proper olficcr having the custody of the enrol- 
inenl, and proved upon oath to be a true copy, shall be of the 
same force and effect, as the indeiitui'e of bargain and sale 
would be, if produced.” Before this statute, an enrolment of 
the deed could not have been pleaded; and though a deed had 
been exemplified under the great seal, yet it was necessary, at 
common law, to shew forth the deed itself under seal, and not 
(he exemplification. {2) So, by the common law, a constat or 
nispexiraus of the king’s letters patent could not have been 
shewn forth in court, but the letters patent themselves: but 
by statute 3&4 Ed. VI. c. 4., explained by stai. 13 Eliz. c.()., 
“ patentees, and persons claiming under them, may make 
title in pleading by shewing forth an exemplification ol" the 
eiicolment of the letters patent, as if the letters patent them¬ 
selves were pleaded and shewn Ibrthand now they are to 
be given in evidence in the same manner, as if they were 
pleaded. (3) 

The rule concerning copies of enrolments appears then to 
be, that a copy of the enrolment of a bargain and sale of free¬ 
hold in-lands, &c. is as good evidence as the original itself (4); 

. but that a copy of the enrolment is not evidence of a bargain 
and sale of a chattel interest, or of the contents of any other 
deed enrolled for safe custody, except as against the party ac¬ 
knowledging the deed; and that against such party, and 
against all claiming under him, a copy of the enrolment of any 
deed is admissible in evidence. 


Rdiulin 
f deed. 


Thirdly, The recital of a deed in another deed is evidence 
against the party, who executed the reciting deed, or against 


(I) See also stat. 8 G. a. c. 6. 
s. aa. (cooceming deeds of bargain 
and sale of lands, in the North Riding 
of Yorkshire), 


Co.Lit. 325. b. 

3 j Olive V. Gwyn, Hardr. 119. 
(4) See 14 Last, 231. and Hob- 
house V. Hamilton, 1 Schoal. & Lefr. 
207. 

any 
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any poison claiming under him ; and it will not be neces¬ 
sary, in such a case, to prove the execution of the recited 
deed; but proof of the execution of that, which recites the 
other, will bo sufficient; for, the party, and those claiming 
under him, are estopped by the recital, (i) Thus, the recital 
of a lease in a deed of release is good evidence of such lease 
against the releasor, and those who claim under him. (2) So 
wliere a party by his deed covenanted to lay out a sum of 
money in an annuity, and recited in the deed, tlifit he had 
given a bond for the payment of the money, the recital was 
held to be sulficiont evidence of the bond ; for it was a con- 
lession by the obligor himself, and stronger than a verbal con¬ 
fession, being under his hand and seal! (3) But a recital 
cannot operate as an estoppel against third persons who are 
neither parties nor privies to the reciting deed, and will not be 
evidence of the contents of the recited deed. (4) If the recital 
can be proved a correct copy, it is scarcely necessary to ob¬ 
serve, that it will be admissible like any other examined copy, 
where secondary evidence of a deed can be admitted. 

Lastly, A deed may be given in evidence, under a rule of 4- Deed 
Court, without proof of execution; for the consent is conclu- by°ruie of 
sive, and the jury are to try only such tacts as are in issue Court, 
between the parties. (5) 

The cases above stated have been mentioned as exceptions; proof of 
tor the general rule is, that a deed cannot be given in evi- 
dence without proof of its execution. The execution of every 
attested instrument, whether under seal or not, ought to be - 
proved by a subscribing witness, if he can be produced, and 
is capable of being examined. The subscribing witness alone 
i.s competent to prove the execution, because he may be able 
to state the time of the execution and some circumstances of 
the ti ansaction, which may be material and unknown to other 
persons. On an indictment therefore against an apprentice 
for enlisting Inmself in the army, all the Judges held, that the 

(j) Com.Dig. tit.Evidence,(8.5.) King. See also Shelley v. Wright, 

Fitzgerald v. Eustace, Gilb. Ev. 87. Willes, ii. and Com. Dig. tit. Estop- 

(a) Ford y. Grey, I Salk. z 85. pel, (A.».) 

(3) Marchioness of Annandale v. (4) i Salk. 185. 

Harris, % P. Wins. 433. by Ld. Chan. (5) i Siderf. j6<;. Gilb. Ev. 91. 

inden- 
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indenture of apprenticeship could not be proved by the mas¬ 
ter, but that it was necessary to call one of the subscribing 
witnesses. (i) 


This rule is so strictly observed, th^it an acknowledgment ot 
the obligor himself, admitting that he executed a bond (2), and 
even an admission by the defendant in an answer to a bill filed 
against him for a discovery (3will not dispense with the 
testimony, of the subscribing witness; for though the parly 
may acknowledge the bond, yet he may not know every cir¬ 
cumstance attending the execution; “ a fact may be known 
to the subscribing witness, not within the knowledge or recol¬ 
lection of the obligor, and he is entitled to avail himself of all 
the knowleilgo* of the subscribing witness relative to the 
transaction.” (4) The rule is precisely the same, whether the 
acknowledgment is offered as evidence against the party him- 
-iclf who made it (5), or against a third person (6); or whe¬ 
ther the deed is an existing instrument, or cancelled (7); or 
whether it is the foundation of the action, or comes in colla¬ 
terally as part of the evidence in the cause. (8) And this rule 
applies equally to all written instruments, which arc attested. 
If, for example, an attested notice to quit has been given to 
the defendant, which it becomes necessary to prove in an ac¬ 
tion of ejectment, the execution must be proved by the attest¬ 
ing witness; and the circumstance, that the defendant read 
the notice and made no objection to it, cannot vary the 
case. (9t) In all these cases, the attesting witness ought to be 
called to prove the execution, if he can be produced. If, in- 
' deed, the attorney of a party to the suit atimits the execution 
of tlte instrument, or agrees, that the other parly should act 


(i) R. V. Jones, East P. C. 8x2. 
i Leach Cr. C. ao8. S. C. R. v. Ilar- 
rlngworth, 4 Maule & Selw. 350. 

(t) Abbot v.Plumbe, iDougl. 316. 
, cit^ by Lawrence J. 7 T. R. 367. 
and sRast, 187. 

(3) Call V. Dunning, 4 East, 53. 
See ^wles and another, Assignees of 
Jones, V. Langworthy, 5 T. R. 366.; 
and as to the case of R. v. Middle- 
zoy, on the authority of which that 
cose was determined, tee ante, p. 396. 

7 


(4 1 Le Blanc J. 4 East, 53. 

M 4E<ist,53. 

16) I Dough 316. 

(7 ) Breton v. Cope, Peake N. P. 
C. 30. 

( 8 ) Manners q. t. v.Postan, 4 £«p. 
N. P. C. 339. 

(9) Doe dem. Sykes v. Dumford, 
3 Aliule & Selw. 63. Stone v. Met¬ 
calf, I Stackie, 33. 


upon 
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upon the instrument, as if the witness himself had been pro- 
duced, or if he admits merely the hand-writing of the sub¬ 
scribing witness, that would dispense with his testimony, (i) 

I'He subscribing witness is to prove the delivery of the deed, 
nr, if the writing is not*undcr seal, the hand-writing of the 
party. It is not absolutely necessary that the witness should 
see the party sign or seal; if he sees him deliver it already 
signed and sealed, or merely sealed, as his own deed, it will 
be sufficient. Nor will it be necessary for him to prove, that 
blanks, which had been left in the instrument for the purpose 
of being filled up, were filled up at the time of the execu¬ 
tion. (2) Some evidence of the identity,of the party, who 
executed is obviously necessary. (3) Signing is not an essen¬ 
tial part of a deed at common law; but it has been required 
in some cases by act of parliament, particularly by the statute 
of frauds, which expressly directs a signing in all grants of a 
freehold estate in lands, and in some other species of deeds; 
in which, therefore, signing is as necessary as sealing. 

Signing is sometimes made necessary to the execution of 
a power, by the express words of the deed which creates the 
power; and, in such cases, if attestation of the signature is 
required, an attestation merely of the sealing and delivery 
will not be sufficient. Thus, in the case of Wright v. Wake- 
ford (4), where a power was created to be executed by 
trustees, with the c onsent of the cistui que trusts, testified by 
writing under their hands and seatsj attested two or more 
credible wituessesy but the attestation expressed only, that the 
deed had been sealed and delivered by the cestui que trusts 
and the other jiarties in presence of the subscribing witnesses, 
the majority of the Court of Common Pleas determined, that 
the power had not been duly executed; for the question is to 
be determined by the true construction of the terms of the 
attestation, and by that alone; and the word “ sealed,” ac - 

(i) Laing v.Raine,* Bos.& Pull. (3) MiddletCn v. Sandford, 4 
85. Goldie V. Shuttleworth, i Campb. Campb. 34. 

70. Young V. Wright, I Campb. 140. (4) 4Taunt. ai4.; Mansfidd C. J- 

Milward v. Temple, i Campb. 3 75. dissenting. 17 Ves. 434. S. C. 

(a) England v. Roper, 1 Starkie, 

304. 


i\S 
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414 Of the Proof of Deeds mid Agreements. [Ch. 8, 

cording to its true acceptation and ordinary sense, cannot be 
considered as implying, that the parties who put their seals 
to the instrument, put also their hands to it, or signed it in 
the presence of the witnesses. It was further determined in 
this case (i), that a. subsequent attestation, indorsed upon the 
insti’ument after the death of one of the cestui que trusts, and 
expressing that the parties had also signed in the presence of 
the subscribing witnesses, would not cure the orignal defect; 
on the ground, that the attestation to constitute a due and 
effectual ■ execution of the power, ought to make apart of 
the same transaction with the signing and scaling, such being 
the usual and common way of attesting the execution of all 
instruments requiring attestation. 

So, in the late case of Doc on the demise of Mansfield v. 
Peach (2), where the power was directed to be executed 
“ by any deed or writing under the hands and seals of the 
parties to be by them duly executed in the presence of, and 
attested hy two or more witnesses” and the attestation was only 
of the sealing and delivery, the Court of King’s Bench were 
of opinion, that, in order to make a due execution of the 
power in this case, the instrument ought to be made with all 
the forms required by the power, and that there must also be 
an attestation of its execution with all those forms; and with 
respect to the second point, which arose here as well as in the 
case of Wright v. Wakeford, the Court said, it was not 
necessary to determine atVhat precise time the attestation 
must • be made, but that the attestation subsequent to the 
death of one of the parties could not give to their act an 
operation, which it never had during the lives of the parties. 
So, where lands were limited to such uses as the donee should 
direct by deed or w’riting, under his hand and seal^ attested by 
two or more credible witnesses, the Court of Common Pleas 
determined, that the power was not effectually executed by a 
bill, signed and sealed, but attested by the subscribing wit¬ 
nesses, as being signed (only) in their presence; nor can the 
defect be cured by calling one of the witnesses to prove, that 
the will was actually sealed in their presence, as well as 

(1) Sec also 17 Ves. 45 7. (a) a Maule & Selw 576. Wright 

V. BarloM', 3 Maulc & Selw. j 1 a. S.P. 

signed. 
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signed. (i) Where, however, the deed creating the power 
directed, not that the instrument should be attested by wit¬ 
nesses, but that the power should be executed by any writing 
to hefgned and sealed hi the 2)resence of two or more •wit¬ 
nesses, and the deetl in pursuance of the power was expressed 
to be executed in the* presence of the witnesses, but the 
attestation applied only to the scaling and delivery, the 
Chancellor was of opinion, that in such a case it might 
be properly left to the jury to presume, that the deed was 
signed, as it professed to be, in the presence of the’witnesses, 
who attested the scaling .and delivery. (2) 

In consequence of the decisions in the.cases of Wright v. 
Wakeford and Mansfield v. Peach, (which might aifect the 
titles of purchasers, in case the fact of signature were not ex¬ 
pressed in the memorandum of attestation,) an act of parlia¬ 
ment has been lately introduced(3), which enacts, “that 
every deed or other instrument, already made, with the 
intention to exercise any power, .authority, or trust, or to 
signify the consent or direction of any person, whose consent 
or direction m.iy be necessary to be so signified, shall, if duly 
'iigned and executed and in other respects duly .attested, be, 

(from the date thereof, and so as to establish derivative titles,) 
of the same validity and effect, and proveable in the like 
manner, as if a memorandum of attestation of signature, or of 
being under hand, had been subscribed by the witness; and 
the attestation expressing the fact of sealing and deliverings 
without expressing the fact of signing or any other form of 
attestation, shall not exclude the proof or the presumption 
of signature.” This statute, it is to be observed, is only * 
retrospective. 

Sealing is essential to a deed, but it is not material with 
what seal it is sealed. Any number of parties may use the 
same seal. (4) If there be twenty to seal one deed, (says tlie 
author of the Touchstone,) and they all seal upon one piece 
of wax and with one seal, yet if they make distinct and 
several prints, this is a sufficient sealing, and the deed is 

(i) Doe dem. Hotchkiis v. Pearce, (3) St. 54 G. 3. c. 168. 

6 Taunt. 40a, a Marshall, loa. S. C. (4) Perkins, ch. a. s. 134. Shepli. 

(a) M‘Queen v.Farquhar, II Ves, Touch. 55. Com. Dig. tU. Fail, 

467. 17 Ves. 4?8. (A a) 

good. 
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good. (I) Or one may seal for the rest with their consent, 
and the deed will be as binding, as if every one had put his 
several seal. (2) Thus, where one of two defendants, in the 
presence of the other and by his authority, executed a bill 
of sale for them both, the two defendants being partners in 
the transaction, but there was only one seal, and it did 
not appear whether the seal had been put twice upon the 
wax, the Court of King’s Bench held, that no particular 
mode of delivery was necessary; and that it was sufficient if 
a party cJcecuting a deed, treated it as his own. The report 
adds, that the Court relied principally on the circumstance, 
that the deed had been executed by one defendant for himself 
and the other, in tb,e presence of the other. {3) If a bond, 
executed abroad, is declared upon in the usual form, as a 
deed made and scaled by the defendant, and the instrument 
on being produced appears not to have a seal, but instead of 
it a pen-mark of a particular kind, evidence is admissible to 
shew, that it is the custom of the country to execute bonds in 
this manner. (4) 

The rule which has been just mentioned, respecting the 
sealing by several parties on one piece of wax, and with one 
seal, is applicable to all deeds at common law; and such seal¬ 
ing will bind the parties, by whose authority the deed is exe¬ 
cuted. But this rule does not extend to deeds executed under 
a power. In a case lately determined by the Court of King’s 
Bench (5), wJiere the question was, whether a certificate signed 
by two. churchwardens and one overseer, but bearing only 
two seals, was a legal and valid certificate under the stat. 
8 & 9 W. 3. c. 30., (which requires certificates to be under the 
hands and seals of the churchwardens and overseers, or the 
major part of them, or under the hands and seals of the over¬ 
seers, where there are no churchwardens,) the Court deter¬ 
mined, that the certificate had not been properly executed. 
The facts of the case were shortly as follow. The certificate 
was duly attested, and allowed by magistrates, and purported 

(1) Touchst. ch. 4. p.55. Fiuh. (4) Adam v. Kerr, i Bos. & Pull, 
tit. FeofTment, pi. 105. 360. 

(4) 4T. R. 314. (5) R. V. Austrey, Easter term, 

(3) Ball V. Dunsterville and an- 1817, MauleA Selw. MS, 
other, 4T.R. 313. 


to 
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to be the certificate of A. B. and C. D. churchwardens, and 
of E. F. overseer; one seal was opposite to the two first names, 
and the other seal opposite to the last: no trace of any other 
seal appeared on the instrument, and the certificate was above 
thirty years old. Lord Ellcnborough C. J. in delivering the 
judgment of the Court,* said, “ In considering how fiir the 
cases of deeds are applicable to the present, it is to be recol¬ 
lected, that in those cases the parties alone, under whose au¬ 
thority the deeds were executed, are bound by them. But the 
present is the case of the execution of a power, which binds 
and operates upon other persons at their peril, and subjects 
them to indictments as for crimes, in case of their disobedience 
to the power, if it be duly executed. In the execution of 
powers, all the circumstances required by the creators of the 
power (however unessi'uti.al and otherwise unimportant) must 
be observed, and can only be satisfied by a strictly literal and 
precise performaiice. (i) It is also a general principle of law, 
wherever a power is given to particular persons to do a written 
act in a particular manner or under certain particular circum¬ 
stances, \vhether it be to parish oflicers or magistrates, (as, to 
grant certificates, under which, if duly executed, other per¬ 
sons, especially public officers, are bound to act — or to grant 
warrants or make orders,) that their authority must appear 
upon the instrument itself. It must thereby a})pcar that they 
are the persons authorized, and that the certificate, warrant, 
or order, was made in the manner and under the circum¬ 
stances required. Otherwise the certificate, warrant, or order, 
is not obligatory, but void. The statute is to be construed, in 
a case like this, according to common parlance and under- . 
standing, and so as to be a security to persons, who arc bound 
to obey the powers given by it at their peril; and it is not to 
be construed according to what may be brought within its 
words by nice legal reasoning, applicable merely to deeds. 
In the case of Thairc v. Thaiire (2), where there was a submis¬ 
sion to arbitration, “ so that the award be dcliveral under 
their hands and seals,” it was made a question, whether an 
award sealed but not signed was a good award; the point re¬ 
served being, whether the sealing, which was virtually a sign- 

(i) Sec Hawkins V. Kemp, 3 East, (a) Palmer, 109- ii2. 

44c. 
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ing) was sufiScient, or whether the words of the submission 
should be intended in common parlance an actual writing of 
their hands. The Judges of the Court of Common Pleas were 
at first divided in opinion on that point. It was finally de¬ 
cided, Iiowever, by the whole Court, that a virtual signing 
would not do, but that there ought to be an actual signing 
under their hands. So in the present case, where an act is 
to be under the hands and seals of the three, a mere virtual 
sealing by any of the three appears to us not sufficient; but it 
ought to’lje under the actu.al distinct seal of each, that is to 
say, under a distinct anti several sealed impression adopted by 
each of the parties.” 

With regard to the delivery of a deed, no particular form or 
ceremony is necessary: it will be sufficient, if a party testifies 
his intention in any manner, whether by action or by word, 
to deliver or put it into the possession of the other party; as, 
if a party throw the deed upon a table, with the intent that 
it may be taken by the other, who accordingly takes it; or, 
if a stranger deliver it with the assent of the party to the 
deed, (i) If the deed is made by a corporation, actual de¬ 
livery is not required; and fixing the common seal, that is, 
the corporate seal, or any other used for the occasion (2), is 
tantamount to a delivery; but if the corporate body had given 
a letter of attorney to deliver, the deed is not theirs till de¬ 
livery. (3) 

# 

It has been before mentioned, that proof of delivery, with¬ 
out any proof of signing or sealing, will be sufficient evidence 
of execution; for the party by delivering a deed, purporting 
to be his own, adopts the seal and the signature. But, under 
particular circumstances, less evidence has been admitted to 
prove the execution. Thus, in a case where it appeared that 
the defendant, a few minutes after having executed the dec 1, 
brought it to the witness in an adjoining room, and desired 
him to attest it; another attesting witness was still in the 
room, where the deed had been executed; and it was further 
proved, that the witness was acquainted with the defendant’s 
hand-writing, and that the defendant knew of his being ac- 

(i) Com. Dig. tit. Evidence, (A. (z) Perkins, c. a. s. 13a. 

3.) Co. Lit. 36. a. [Note a»3.] (3) Co. Lit.36. a. [Note aaa.J 

quainted 
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quainted vvith it, and that the defendant had acknowledged 
the instrument; but there was no proof of the act of delivery, 
and no reason was shewn, why the other attesting witness could 
not be called to prove the delivery; in this case the Court of 
Common Pleas was of opinion, that the whole might be con¬ 
sidered as one transactiofi, and that there was suificient proof 
of the execution, (i) 


If a deed, or other written instrument, is attested, but none 
of the witnesses are capable of being exannned, tlie course 
then is to prove an attesting witne-is’s hand-writin*;; and this 
will be a sufficient proof of the execution ; as, where the at- 
tc'iliiig witness is dead — or blind (i) —«[)r incompetent to 
give evidence, either from insanity (3), or from infamy of 
character (4), or from interest acquirctl after the execution of 
the deed (5), — or where the subscribing witness is absent in a 
foreign country (6), or out of the jurisdiction of the superior 
English courts, so as not to be amenable to their process (7), — 
or where he cannot be found after strict and diligent en¬ 
quiry. (8)* The hand-writing of the attesting witnt'ss is 

evidence 


(1) Parke v. Mears, 2 Bos. & Pull. 
217. Powel V. Bracket, i Esp. N. 
P. C. 96. Grellier v. Neale, Peake 
N. P. C. 14 f». 

(2) Wood V. Drury, i Ld. Raym. 
734. by Holt C. J. 

(3) Vin. Ahr. tit. Evidence, (T. b. 
48.) pi. 12. Burnett V. Taylor, 9 
Yes. jun. 381. Currie v. Child, 3 
Campb. 283. 

(4) Jones V. Mason, 2 Stra. 833. 

(5) Goss V. Tracey, i P. Wms. 
287. 289. Godfrey V. Norris, 1 Stra. 
34. Swlre^v. Bell, j T.R. 371. 


(6) Coghlan v. William.son, i Doug, 
93. Wallis V. Delancey, 7 T. R. 266. 
(c). Adam v. Kerr, i Bos. Sc Pull. 
361. 

(7) Prince v. Blackburn, 2 East, 

250. 1 Bos. & Pull. 361. Wardv. 

Wells, I Taunt. 161. Hodnett v. 
Forman, i Starkie, 90. 

(8) Anon, case, 12 Mod. 607., by 
Holt C. J. 7 T- R. 266. Cunlifie v. 
Sefton, 2 East, 183. Crosby v. Percy, 

1 Taunt. 365. Parker v. Hoskins, 

2 Taunt. 223. Wardel v. Fermor, 
2 Campb. 282. 


* In the case of CunlifFe v. Sefton, (2 East, 183.) it was provetl that 
diligent enquiry had been made after one of the attesting witnesses to a bond, 
at the residence of the obligor and obligee, without being able to obtain any 
Intelligence of such a person; this was considered a sufficient ground, for 
letting in proof of the hand-writing of the other attesting witness, who had 
since become interested as administratrix to the obligee, and was a plaintiff 
on the record. In the case of Crosby v. Percy {i Taunt. 365.), the Court 
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evidence of every thing on the face of the instrument ; the 
sealing and delivery will be presumed; and it will not be 
necessary to prove the hand-writing of the party to the 
deed. (i) * 


But, in cases, where there is no subscribing witness on 
the deed, — or, where the subscribing witness denies having 
any knowledge of the execution, (which is the same thing 


as if there w’cre no witness 

(i) Prince -v. Blackburn, % East, 
*50. Adam v. Kerr, i Bos. & Puli. 
360. Milward V. Temple, i Campb*. 
575. Wallis V. Deldncey, 7 T. R. 
*66. (c), Ld. Kenyon contra. 

(a) Grcllier v. Neale, Peake, N. P. 
C. 145., ruled by Ld. Kenyon. Ley 
V. Ballard, 3 Esp. N. P. C. 173., by 
Ld. Kenyon. Fitzgerald v. Elsee, a 


at all (2),) — or, where the 

Campb. 635., by Lawrence J. Lemon 
V. Dean, ib. 636. n. by Lc Blanc J. 
(in the case of a promissory note). 
See also Blurtnn v. Toon, Skin. 639. 
Abbot V. Plumbe, i Doug. ai6. Bur¬ 
rows V. Lock, 10 Ves.jun. 474.— 
Phipps V. Parker, i Campb. 41a. 
contra. 


of Common Pleas held, that proof of the hand-writing of an attesting witness 
liad been properly admitted, after proof that diligent enquiry had been made 
for him at his usual place of residence, where, in answer to the enquiry, 
information was received, as also from the father of the attesting witness, 
that he had absconded to avoid his creditors, and was not to be found. In 
the case of Wardel v, Fermor ( a Campb. aSa.), evidence of the hand-writing 
was admitted, on proof that, twelve months before, a commission of bank¬ 
rupt had been sued out against the substribing witness, who had not ap¬ 
peared at the time fixed for his surrender. Secondary evidence was admitted 
in the case of Parker v. Hoskins (a Taunt. 883.), an enquiry having been 
made for the subscribing witness at the Admiralty, whence it appeared by 
the last report, that he was serving on board of some ship, but in what ship 
it was not known. It is not possible, by any general rule, to ascertain pre¬ 
cisely in what cases this proof of the subscribing witness’s hand-writing will 
be admitted. Each case must depend upon its own peculiar circumstances. 
But in all cases it ought to be satisfactorily proved, that a reasonable, honest, 
and diligent enquiry has been made, without any evasion,'and without any 
design to overlook the witness. 

* In the case of a deed executed in the East Indies, and attested by a 
■witness resident there, the stat. a6 G. 3. c.57. s.38. enacts, « that it shall 
he suftcient to prove the hand-wfiting of the party to the deed^ and of the 
attesting witness, and that the witness is resident in the East Indies.” When 
this statute was passed, the present rule respecting the proof of the execution 
of a deed had not been established. 


iiume 
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name of a fictitious person is inserted (i), — or, where the 
attesting witness was interested at the time of the execution 
of the .deed, and continues so at the time of the trial (2); — 
or, where the person, who has put his name as subscribing 
witness, did so without the knowledge or consent of the par¬ 
ties (3);— or if, after diligent enquiry, nothing can be heard 
of the subscribing witness, so that he can neitlrcr be produced 
himself, nor his hand-writing proved; or if at the time of the 
execution he was of such an infamous character, as’ to make 
him incoinpetent to give evidence: in these cases, the execu¬ 
tion may be proved, by proving the hand-writing of the party 
to the deed; or by any person prescxiU at the execution, 
though he is not endorsed as witness (4); or by proof of an 
admission of the party himself that he executed the deed. 
And proof of the party’s hand-writing is a sufficient ground 
i’or presuming, that the deed was, as it purports to be, sealed 
and delivered. (5) 

The simplest and most obvious proof of hand-writing is the 
testimony of a witness, who saw the paper or signature actually 
written. But a great variety of cases must continually occur, 
where such a direct kind of evidence cannot possibly be pro¬ 
cured. The writing may be secret, as must constantly happen 
in cases of a iVaudulent or criminal nature; or, if any person 
was present, he may be dead or unknown. In this deficiency 
of positive proofj tlie best evidence, which the nature of the 
case admits, is the information of witnesses acquainted with 
the supposed writer, who, from seeing him write, have ac¬ 
quired a knowledge of his imiid-writing: for in every person’s 
manner of writing there is a certain distinct prevailing cha¬ 
racter, which may be easily discovered by observation, andy 
when once known, may be afterwards applied as a standard' 
to try any other specimens of writing, whose genuineness is 

(i) Fasset V. Brown, Peake, N. P. stood. Honey wood v. Peacock, 3 
C. 23. Campb. 196. 

(z) Swire v. Bell, 5 T.R. 371. A {3) M'Craw v. Gentry,3Campb» 
defendant cannot object to an attest- Z3Z. 4 Taunt, zzo. 
inf witness, as incompetent to prove Com.Dig.tit.Evidence.(B. 3.) 

the execution on account of his in- (3} Grellier v. Neale, Peake N. 
terest, after havi«ig requested him to P. C. 143. Burrows v. Lock, 10 ^ei. 
attest the execution, with full know- jun. 474. 
ledge of the sitinition in which he 
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disputed. A witness may therefore be asked, whether he has 
seen a particular person write, and afterwards, whether he 
believes the paper in dispute to be his hand-writing. This 
course of examination evidently involves two questions; first, 
whether the supposed writer is the person of whom the wit¬ 
ness speaks; and secondly, if he is the person, whether he 
wrote the paper in dispute. The first is a question of iden¬ 
tity; the second a question of judgment, or a comparison in 
the mind of the witness between the general standard and the 
writing produced. 

This kind of evidence, like all probable evidence, admits 
of every possible degree from the lowest presumption to the 
highest moral certainty. It may he so weak, as to be utterly 
unsafe to act upon; or so strong as, in the mind of any rea¬ 
sonable man, to produce conviction. The witness may have 
been in the constant habit of seeing him write, day after day, 
for years together, on common transactions, and in the course 
of important business; and what better means can he have of 
gaining the most accurate knowledge of his manner of writ¬ 
ing ? On the other hand, it may be found perhaps on en¬ 
quiry, that he has seen him write only a few words, many 
years ago, or only once; or the specimens, which he saw, 
were perhaps sliglit and imperfect, made in a hurry, at distant 
intervals, or from some other cause were not the fair average 
specimens of his general style of writing, but deviations from 
the -common form; in which cases, the impression on the 
. mind of the witness will be faint and inaccurate. But what¬ 
ever degree of weight his testimony may deserve, which is a 
question exclusively for the jury, it is an established rule, that 
if he has seen the person write, he will be competent to speak 
to his hand-writing, (i) 

On the trial of Algernon Sidney, as appears from tlm 
printed report of that case (2), three witnesses were called to 
prove a paper to be his hand-writing; the first said, he had 

(i) Lord Preston's case, 4 St.Tr. vol. ai. p. 810. And see Eagleton 
446,447* Francia's case, 6 St. Tr. andCoventiyv. Kingston, S Ves.jiu. 
70. Layer^s case, 6 St. Tr. *75. 438.474. , 

R. V. Dr. Hensey, i Burr. 644- I>e (a) 3 St. Tr. 8o». 

U Motte’s case, Howell’s CoU. St. Tr. 


*3 


seen 
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seen the prisoner write the endorsement upon several bills of 
exchange, and that he believed the paper to have been written 
by him: this evidence was objected to as a comparison of 
handrWriting, but admitted: the second witness said, he had 
not seen the prisoner wrjte more than once, but that he had 
seen his endorsement upon bills, and that the paper was very 
like it: the third witness said, he had seen several notes, 
which had come to him with the endorsement of the prisoner’s 
name, and that he had paid them, and had never b^en called 
to account for mis-payment: the whole of this evidence was 
received. The prisoner, in his defence, still insisted that no¬ 
thing but the comparison of hand-writing had been offered as 
proof against him; and the act of parliam'ent, which reversed 
his attainder, states the admission of this evidence as one of 
the grounds of the illegality of his conviction. • That act re¬ 
cites, among other particulars, that “ there had not been 
“ sufficient legal evidence of any treasons committed by him, 

“ there being produced a paper found in his closet su[)posed 
“ to be his hand-writing, which was not proved by any one 
“ witness to have been written by him; bid the jury was di- 
“ rected to believe it^ by comparing it wii/i other writings of 
“ Ais.”(i) However, if the printed report of the trial is 
correct, something more than the mere comparison of hand¬ 
writing was laid before the jury; for, according to that re¬ 
port, the first witness had seen the prisoner write his name 
several times. And, though it may be objected to the testi¬ 
mony of the two last witnesses, that the endorsements, men¬ 
tioned by them, wore not sufficiently proved to have been 
written by the prisoner, that objection will not apply to the * • 
other witness, whose evidence was certainly admissible. The 
same kind of evidence was admitted in Lord Preston’s case 
within a year after the reversal of Sidney’s attainder, and has 
been since received in many cdses of great authority. (2} 

Another method of acquiring a knowledge of hand-writing 
is by nieans of a written correspondence. If a witness has ' 
received letters, purporting to have been written by a parti- 

(i) Cited inLayer’i case, 6St.Tr. (a) See ante, p. 422.(1) 

279. the case of De ia Motte, Howell’s 

Coll. St. Tr. Vol. 21.8to. 
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Cular person, on subjects of business, or of such a nature as 
makes it probable that they were written by the hand from 
\vhich they profess to come, he may be admitted to speak to 
that person’s hand-writing. The same questions occur, here, 
as have been before mentioned in jJie case where a witness 
speaks from having seen the person write; and in addition to 
these, one other question arises concerning the identity of 
the person who wrote the letters; and the admissibility of the 
evidence, must depend upon this, whether there is good rea¬ 
son to believe, that the specimens, from which the wiuiess has 
derived his knowledge, were written by the supjiosed Avriter 
of the paper in question. If this point is clearly jn'oved, the 
witness, who has received the letters, will frequently be able 
to give more satisfactory evidence than one who has seen the 
person in the act of writing; for the latter may have seen him 
write but seldom, or on occasions which were not likely to 
excite attention; while the other may have had frequent o[)- 
portunities of rc-perusing the letters, and the letters them¬ 
selves, having been written on subjects of business, will pro¬ 
bably have more consistency, and exhibit a fairer specimen of 
the general character of hand-writing. 

The first reported case, in which the admissibility of this 
kind of evidence appears to have been decided, is the case of 
Lord Ferrers v. Shirley, which is thus stated in Fitzgibbon’s 
Reports. (i) “ Upon a feigned issue out of Chancery, di¬ 

rected to f)e tried at bar, whether a deed, pretended to have 
been executed by the Earl Ferrers in the year 1683, 
deed or not, several witnesses were called to swear to the 
hand-writing of the subscribing witnesses then dead, and 
amongst others one J. .T., who would have sworn to the name 
of J. Cottington, whose name was on the deed as a witness, 
because he had seen several' letters written by Cottington; 
thereupon he was asked whether he had ever seen Cottington 
write? to which he answered, that he never did, npr ever 
saw the person that wrote the said letters, but that his master 
(to whom the letters were written for the rent of a part of the 
estate of the late Earl Ferrers, which his said master held) 
informed him they w ere the letters of Cottington, the Lord 


(i) P. 195. 


Ferrers’s 
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Fcrrers’s steward, who was the person pretended to have at¬ 
tested the deed in question. It was hereupon objected to his 
testimony, because he could not say with any certainty whether 
or nol the writer of the letters was the same person that at¬ 
tested the deed; for Cqttington, who was supposed to write 
the letters, might get some other person to write those very 
letters I'or liim; and the counsel insisted, that in all cases 
where a witness would swear to hand-writing, he must be able 
to say that he saw such a person write. The Court rejected 
the witness, because he could not ascertain the identity of the 
person. Hut T^ord Raymond said, “ It was not necessary in 
all cases that the witness should have seen the person write, 
to whose hand he swears; for where there has been a fixed 
correspondence by letters, and it can be made out, that the 
party writing such letters is the same man that attested a 
deed, that will entitle a witness to swear to that person’s 
hand, though he never saw him write.” Page J. said, “ If a 
subscribing witness to a deed lives in the West Indies, whose 
hand-writing is to be proved in England, a witness here may 
swear to his hand, by having seen the letters of such person, 
Written by him to his correspondent in England, because, 
under the special circumstances of that case, there is no other 
way, or at least the difficulty w ill be great, to prove the hand¬ 
writing of such subscribing witness.” But Lord Raymond 
differed, and said, “ that these special circumstances could 
not vary the reason of the thing.” It was further objected to 
the same witness, that he should produce the letters, that 
the Court and the jury might be able to jiulge of the resem¬ 
blance betwcA the hand-writing of the letters and that on the* 
deed; but this was over-ruled by the Court, “ because the 
witness might well have acquired a knowledge of the character 
of Cottington’s hand-writing, by having seen several letters 
written by him.” The rule to be deduced from this case is, 
that a witness may be admitted to speak to a person’s hand¬ 
writing, if he has seen letters which can be proved to have 
been written by him; but that this antecedent proof of the 
identity of the person is indispensably necessary; and further, 
that hearsay evidence of identity is totally inadmissible. The 
case, reported to have been put by Page J., is not very plearly 
stated. If it is understood to mean, that where a subscribing 

witness 



426 


Of' the Proof of Deeds and Agreements. [CIi. 8. 

witness resides abroad, slighter proof of his signature may be 
given than is necessary in other cases, it certainly cannot be 
supported; but if the meaning is, that his signature may be 
proved in the same manner as if he were dead, by a witness 
who has seen letters proved to be of'^ his writing, the case is 
warranted by many later autliorities, which have been already 
mentioned. And with regard to the last objection, namely, 
that the witness ought to produce the letters, that the jury 
* might judge of the resemblance, it appears to have been 
made as a preliminary objection to the admissibility of his 
evidence, and was therefore properly over-ruled. But after 
the witness has been regularly admitted to give his evidence, 
it seems reasonable that the opposite party should be allowed 
not only to cross-examine as to the number and appearance 
of the writings, which the witness professes to have seen, but 
also to call upon him to produce the writings in court, that 
the jury may judge of the means which the witness had of 
forming his opinion. 

Another authority, in support of the rule laid down in 
Lord Ferrers v. Shirley, is Layer’s case(i), on a trial for high 
treason, where the witness (who had received letters from the 
prisoner on business five years before, which he answered, and 
transacted the business according to the directions in the let¬ 
ters, and had been paid for it,} was allowed to speak to the 
luind-writing of a treasonable paper charged upon the prisoner; 
and, though the witness in this case had seen the prisoner 
write‘some years Jjefore the receipt of the letters, yet, inde- 
' pendent of that circumstance, his evidence w|^ adjudged to 
be admissible. If he had formed his judgment of the prisoner’s 
hand-writing from these letters alone, “ if the case had gone 
no further,” said the Chief Justice, “ nobody could have 
doubted but that, according to the usual course and rules of 
evidence, the paper ought to be read.” With respect to the 
interval of time that has elapsed since the witness saw the 
prisoner writ^ or received letters from him, that is a circum¬ 
stance not to exclude him from giving evidence, but to be left 
with all the other circumstances of the case to the consider¬ 
ation of the jury. 


(i) 6 St. Tr.»7j. GoldT.JoDe«, i Black. Rep. 384. S. P. 3 Ve*. & 
Beau. 17s. 

This 
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This rule of evidence appears not to have been settled at 
the time of the memorable trial of the seven bishops, who 
were tried for a libel in the fourth year of James II. In the 
coufse of that trial, a witness, called to prove the signature 
of one of the bishops,, said he had received letters from him 
on business, and that he had done what the letters required, 
and that he believed the signature in question to be the 
bishop’s hand-writing, but could not swear that those letters 
were written by him. (i) This was the strongest •evidence in 
the case, excepting the proof of the archbishop’s signature* 
which was proved by one who had seen him write. But Mr. 

Justice Powell thought it an objection to the evidence before 
mentioned, that the witness had never seen the bishop write, 
and that the receipt of the letters was not sufficient, unless he 
could also swear who had written them. A long and desultory 
argument ensued on the admissibility of the paper in question, 
the counsel for the prosecution insisting, that the signatures 
of the bisho{)s had been proved, and the counsel on the other 
side, that the proof was insufficient. Mr. Justice Powell 
said (2), “ he thought the paper had not been sufficiently 
“ proved to be subscribed by the bishops. It is too slender 
a proof for such a case. I grant you,” he added, “ in civil 
“ actions a slender proof is sufficient to make out a man’s 
“ hand, as by a letter to a tradesman or a correspondent, or 
the like; but in criminal causes, such as this, if such a 
proof is allowed, where is the safety of your life, or any 
“ man’s life here?” The Judges were equally divided in 
opinion, and the paper was not allowed ter be read. Thus it 
appears, that at that time the rule of evidence, which htS • 
been mentioned, was not admitted in criminal cases, though 
even then it was acknowledged to be reasonable in cases of a 
civil nature. But this distinction is no longer made. If the 
rule is true in the one case, it must be equally true in the 
other; for the rules of evidence, which are the laws of truth, 
must be uniform and universal. 

In the cases which have been mentioned, the proof of hand- Comparison 
writing is founded on a knowledge of the general character. 

The witness is supposed to have fonned a standard .in his 

(i) 4St.Tr.338. (a)P*34J. 

mind. 
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tnind, and with that standard to compare the writing in ques¬ 
tion. But no other kind of comparison will be allowed. It 
is an established rule of evidence, that liand-writing cannot be 
proved by comparing the paper in dispute with any other pa¬ 
pers acknowledged to be genuine. The reason, usually as¬ 
signed, is, that unless a jury can read, they would be unable 
to institute a comparison, or judge of the supposed resem¬ 
blance (r); a reason, however, which appears to be too nar¬ 
row for a-rule of such general application. Another reason, 
for rejecting such a comparison, seems to be, that the writings 
intended as specimens to be compared with the disputed pa¬ 
per, would be brought together by a party to the suit, who is 
interested to select such writings only as may best serve his 
purpose, and they are not likely therefore to exhibit a fair 
specimen of the general character of hand-writing. It has 
been thought by some an inconsistency in the rules of evi¬ 
dence, to allow a witness to compare in his mind the disputed 
paper with the impression, which a short and transient vievv 
of writings may have made upon his memory; yet, on the 
other hand, not to permit the jury to compare it with writings, 
proved to be authentic, present in court, and open for inspec¬ 
tion. The only answer which occurs to this objection, is that 
before suggested, namely, that the writings, which are pro¬ 
duced as specimens, ^havii^- been selected by an interested 
party to serve a present purpose, are open to suspicion, and 
liable to the imputation of contrivance. 

When the antiquity of a writing, purporting to bear a per¬ 
son’s signature, makes it impossible I'or a witncss'to swear, that 
he has ever seen the party write, it has been held sufficient, that 
^thc witness should have become acquainted witli his manner of 
^ signing his name, by inspecting other ancient writings which 
bear the same signature, provided those ancient writings have 
been treated and regularly preserved as atithcntic documents. 
Thus, where a parson’s book was produced to prove a modus, 
the parson having been long dead, a witness who had exa¬ 
mined the parish-books, in which the same parson’s name was 
written, was permitted to swear to the similitude of the hand- 

(i) Maeferson v. Thoytes, Peake N. P. C. ao. Brookbard v. Woodley, 
Ib. n. ( 6 ) 

! writing; 
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writing; “for it was the best evidence in the nature of the 
thing, for the parish-books were not in the plaintifi‘’s power 
to pi’bduce.” (I) Hence it may be inferred, that if the 
parish-books cuidd have been produced, they might have 
been brought into court, and a comparison made between 
those signatures and the signature in question. And this 
inference is supported by two late cases (2), in which a 
signature in an entry, purporting to have been mfide by a 
person long since deceased, was allowed to be compared with 
another signature of the same person in a deed of settlement, 
and this evidence by comparison vvas admitted, on the ground, 
that at such a distance of time no better evidence of the fact 
could be obtained. * » 

In a case, where'the question was, whether a will had been 
forged, a clerk of the general post office, who had been regu¬ 
larly employed to inspect franks and detect forgeries, was ad¬ 
mitted by the Court of King’s Bench, on a trial at bar, to^, 
speak to the general appearance of the hand-writing of the . 
will, and to give his opinion, whether it was written in a na¬ 
tural or imitated character. (3) The judges considered it cn-^ 
tirely a question of art, which might be answered by a witness 
of skill and experience. The witness, however, in his exami¬ 
nation, admitted that he had never detected an imitation of 
the hand-writing of an old persony who wrote with difficulty, 
and might be supposed frequently to stop; and that they 

(i) By Lord Hardwicke in Chanc. n. («), ruled by Le Blanc J.; More- 
Dec. 1746, cited in Bull.N.P. [136.] wood v. Wood, 14 East, 318. S.P. 

(4) Brune v. Rawlins, 7 East, a8a. (3) Revet v. Braham, 4 T. R. 497.* 

- % --- 

* In an earlier case, before Mr. Justice Yates, this kind of evidence was 
rejected. The plaftilifT in that case, in support of a modus, produced a 
paper containing a particular of tithes, and said to be the hand-writing of 
the deceased rector. In order to prove that this was the writing of the 
rector, whose name it bore, the plaintiff’s counsel offered to produce several 
returns of births and burials in the parish, purporting to have been made 
and signed by the same-rector; and on comparing the signature on the 
returns vrith that on the paper, the hand-writing, it was said, woukl appear 
to be by the same person. But Mr, Justice Yates rejected the evidence. 
Brookbard v. Woodley, Appendix to Vin. Ab. vol. 4. 467. Peake N.'P. C. 
40 . S. C. 
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judged principally by seeing, whether the letters were what 
they called painted, or passed over by the pen a second time, 
which might heppen to any person from a failure of ink. In 
the same case, after the witness had proved that the will was 
not genuine, he was shewn a paper admitted to have been 
written by a person suspected of forgirlg the will, and was then 
asked, whether in his opinion that paper and the will bad been 
written by the same person. The question was objected to, 
but admitted by the Court; yet this was evidently a mere 
comparison of hand-writing, and a sort of comparison tlie 
least of all to be trusted, as it was an attempt to trace a re¬ 
semblance between two papers, which the writer would en¬ 
deavour to make as unlike as possible. This subject was 
much discussed in the case of the King v. Cator(i), tried 
before Mr. Baron Hotham, from which case this distinction 
may properly be made, namely, that persons of skill may be 
called to ascertain whether hand-writing is genuine, or whe¬ 
ther It was written at interrupted strokes, like the writing of a 
person attempting to imitate the hand of another; but they 
cannot be asked, whether the same hand, which wrote an¬ 
other paper, wrote also the feigned paper. 


Sect. III. 

Of the Proof of Wills. 

By the statute of frauds (2), “ all devises of lands or tene¬ 
ments devisable by that statute, or by the statute of wills (3)*, 

or 

(i) 4 Esp.N.P. C. 117.145;. (3) St. 3a H. 8. c. 1., explained by 

(a) St. a9 C. a* c. 3. s. 5. St. 34 H. 8. c. 5. 


* The statutes of the jad and 34th of Henry VIII. gave the power of 
devising to such persons only as held by socage, and had an estate of in¬ 
heritance in iee-$im{de. Bat copyholds, not bong held by socage-temirei 
could not be devised under these statutes, nor were they made dedsable by 
any clause in the statute of frauds; they were considered to be in their nature 
not property the subject of a devise, as not passing liya will merely as 
a will, but by will and surrender taken together. Tbe practice used to be, 
to surrender to the use of the owner’s last will, and on this surrender the 

will 
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or by force of any particular custom, are required to be in 
writing, and signed by the f)arty so devising the same, or by 
some other person in his presence and by his express direc¬ 
tion, and to be attested and subscribed in the presence^of tlie 
said Jevisor by three or four credible witnesses, or else they 
shall be utterly void, and of no effect.” 

This clause describes the solemnities, which ought to at- . 
tend the execution, and particularly adverts to th^character 
of the witnesses and the situation of the devisor, at the 
moment, when the act of attestation is performed. “ That 
the statute had a main view to the quality of the witnesses,” 
said Lord Camden in the case of Hindsoh v. Kersey, “ will 
appear from this consideration, namely, that a will is the only 
instrument in it required to be attested by subscribing wit¬ 
nesses at the time of execution; while leases, marriage agree¬ 
ments, declarations, and assignments of trusts were only 
required to be in writing and signed. These are transacnons 
of health and protected by valuable considerations, and 
antecedent treaties; but a will is often executed suddenly in 
a last sickness, and sometimes in the article of death; and 
the great question to be asked in such cases is, whether the 
testator was in his senses when he made the will ? and con¬ 
sequently the time of the execution is the critical moment, 
which requires guard and protection. What is the employ¬ 
ment of the witnesses? It is to inspect and judge of the 
testator's sanity before they attest, and, if he is not capable, 
they ought to refuse to attest. In other cases, the witnesses 
are passive, here they are active, and in truth the principal 
parties to the transaction. The testator is intrusted to their 


will would operate as a declaration of the use, and not as a dewse of the land 
itself. A devise therefore of copyhold lands, or of customary lands which 
pass by surrender and admittance, would not require any attestation } nor 
would it require a signature, unless a signature were made necessary by the 
terms of the surrender to the use of the will. Wagstaffv.Wagstaff, * P. Wms. 

Tuffnell V. Page, a Atk. 37. Carey v. Askew, a Bro.Ch. Rep. 58. 
Doe dem. Cook v. Danvers, 7 East, 299. 322. But it has been enacted by a 
late act of parliament, st. 55 G. 3. c. 192. that a disposition of copyjiold 
estates by mtUI shall be effectual without a previous surrender to the uses of 
the will 

care.” 
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carc.”(i)* Aci-ortling to this reasoning, the credibility or 
competency of the witnesses (for the term “ credible” is to be 
construed in this passage as synonimoiis with “ competent”) 
must be considered with reference to the time of attestation; 
so that, if one of three attesting witnesses would have been 
incompetent to give evidence at the time of his subscribing, 
(as from want of reason, or from conviction of some infamous 
offence (2),) the will is not duly executed within the statute of 
frauds. ¥pon this principle it was determined, soon after 
the passing of the statute, that a efevisee could not attest a 
a will, under which he took an interest. (3) But consider¬ 
able doubts were afterwards entertained, whether the com¬ 
petency of such an Interested person might not be restored by 
a release, payment, or extinguishment of all his interest, so as 
to admit him to prove the execution. (4) Jn consctjuencc 
of this difference of opinion, the legislature passed an act, 
whijh, (after reciting, that it had been doubted, who were to 
be deemed legal witnesses within the statute of frauds,) 
enacts(5), that “if any person shall attest the execution 
“ of any will or codicil, (to whom any beneficial devise, 

(i)' HIndson v. Kersey, 4 Burn. (4) See on this ‘.ubject Anstey v. 
EceJ. L. 88. Dowsing, a Stra. 1253. Wyndham v. 

(») Pendock v. Mackinder, Willes’ Chetwynd, i Buit. 414. Ilindson v. 
Rep. 665. Kersey, 4 Burn.Eccl. L. 88. 

(3) Milliard v. Jennings, i Lord (5) St. aj G. a. c. 6. s. i, a. 6. 
Raym. 505. Com. Rep. 91. S. C. 

_ ♦ ___ . _ _ _ 

• There has been a difference of opinion respecting the meaning of the 
' termcredible,” in the fifth section of the statute of frauds. Lord Mans¬ 
field thought it inaccurate, and that it had slipped into the statute as a word 
of course; and that the witnesses need not be competent, as that word is 
understood in law, at the time of the execution. « If all the whnesses,” 
said Lord Mansfield, “ swear that the testator did not execute, if they had 
at the tinv the worst characters, and had committed the most infamous 
actions, yet their attestation answers the necessary form, because the testa¬ 
tor meant to comply with the law, and might not know them to be bad 
men. Objections to the sufiiciency of the subscribing witnesses,” he added, 
“ should be left to be judged of, as cases arise, by general principles, by- 
analogy to the law of witnesses in other instances, and by arguments drawn 
from the nature and fitness of the thi.ug with regard to jutfice, convenience, 
and the intent of the statute.*' Wyndham v. Chetwynd, 1 Burr. 41^, 
419. 


“ legacy, 
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“ legacy, estate, interest, gift, or appointment affecting any 
“ real or personal estate, except charges on land, 8{c. for 
“ payment of debts shall be given,) such devise, legacy, &c. 

“ shaji, so far onl}' as concerns such person attesting the 
“ execution, or any person claiming under him, be utterly 
“ null and void; and ‘such person shall be admitted as a 
witness to the execution of such will or codicil, within 
“ the intent of the said act, notwithstanding such devise, 

“ legacy, &c. And in case any will or codid^_ shall be 
“ charged with any debt, and any creditor, whose debt is 
“ so charged, shall attest the execution of such will or 
“ codicil, every such creditor, notwithstanding such charge, 

“ shall be admitted as a witness to thi 5 execution of such 
“ will or codicil, within the intent of the said act: Pro- 
“ vided always, that the credit of every such witness so 
“ attesting the execution of any will or codicil in any of the 
“ cases within this act, and all circumstances relating thereto, 

“ shall be subject to the consideration and determination of 
“ the Court and the jury, before whom any such witness shall 
“ be examined, or his testimony or attestation made use ofi 
“ in like manner as the credit of witnesses in all otlu'r cases 
“ ought to be considered and determined.” It had been 
determined, long before this act, that an executor, who took 
nothing under the will, and had no interest in llie surplus, 
was a competent witness to prove the will in a cause concern-^ 
ing the estate. (i) 

The best proof of the contents of a will is the original will, 
itself. An exemplification under the great seal is not evi-^^ 
dence in an action of ejectment (2); nor is the probate of a 
will in the spiritual court any proof of a devise of real pro^" 
perty(3), even where the original is lost (4), for that court 
has lio power to grant a probate of such devises, or to 
authenticate them on its rolls, Hut where the contents of a 
will are given in evidence, not to establish a devise, but 
merely for the purpose of provipg a pedigree stated in the 

(i) Anon, case, i Mod. 107. Bet- (3) See ante, p. *64* 317* 

tieon V. Sir R. Bromley, 12 East, 150. (4) x Ld.Raym 73a.; SeeSt.Legar 

Phipps V. Pitcher, i Maddock. Rep. v. Adams, i Ld.Raym, 731. Skinner, 
144 * 174* 

(a) Comberb. 46. 

r r 


will, 
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will, the rolls of the spiritual court, which has authority to 
enrol, have been thought admissible. (i) And similar evi¬ 
dence has been admitted, where a party to the suit had no 
right to the possession of the will, and could not produce the 
original. Thus, in an avowry for a rent-charge, where the 
avowant claimed under a will, whiclh he could not produce, 
as it belonged to the devisee of the land, the ordinary’s re¬ 
gister of the will and proof of former payments were held to 
be sufficiciit evidence against the plaintiff, who was the devisee 
of the land charged. (2) In such a case, however, though 
the party cannot produce the will, he ought to give notice to 
the other party to produce it. (3) 

The execution of a will is to be proved by the subscribing 
witnesses, if they arc alive and can be produced. On a trial 
at common law, all the circumstances may be proved by a 
' single witness; that is, upon the supposition, that there are 
^two others who would be allowed to give the same testi- 
'^mony. {4) If the opposite party disputes the regularity of 
the execution, he may call any of the other witnesses; but a 
devisee will not be obligetl to call the rest, if one alone can 
prove all the requisites to establish the validity of the will. 
This is the rule in courts of common law. But on a bill filed 
in Chancery to establish a will, the rule is, that all the wit¬ 
nesses ought to bo examined by the plaintiff. “ It is the in¬ 
variable practice in Chancery,” said Lord Camden in the 
case of llindsonv. Kersey (5), “never to establish a will 
unless all the witnesses are examined, because the heir has a 
' ' right to proof of sanity from every one of those, whom the 
statute has placed about his ancestoi’.” And on the trial of 
' an issue directed by the Court of Chancery, to examine the 
validity of a will, all the attesting witnesses ought to be 
examined; for the issue is part of the proceedings of the 
court. When the court sends an issue to be tried, it reserves 
to itself the review of all that passes; and there would be an 
inconsistency in requiring, that all the three witnesses should 

(i) See ante, p. 318. (4) By Lee C. J. inAnstey v. Dow- 

(a) Anon, case. Rep. temp. Holt, sing, 3 Stra. 1254. Bull. N. P. 264. 
298. Ante, p. 318. (5) 4 Burn. Eccl. L. 93. Ogle v. 

(3) See ante, p. 386. Cook, i Ves. 177.; Townsend v.Ives, 

iWils.»x6. S.P. 
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be examined in the Court of Chancery, yet dispensing with 
their examination on the trial of an issue at law. (i) 

The facts, to be proved by the subscribing witness, arc, 
that the devisor signed the will, or that another person 
signed in his presence, and by his express direction, and that 
t!)e witness and two others attested and subscribed in the 
presence of llie devisor. 

First,'as to the signing by the testator, it is not material in Synins. 
what part of the will he makes his signature. The statute 
prescribes no particular form, and does jiot retjuire him to 
Mibscribc, but simply to sign. It was therefore determined, 
in a case soon after the passing of the statute, that, if the 
testator writes his name at the beginning or on the side, the 
•signing is sufficient. (2) But where a will consisted of several 
ilistinct sheets, some of which the testator signed, and intended 
to sign the rest, but was not able, Lord Mansfield thought 
this was not a signing of the whole will. (3) According to 
Frt'cman’s report of the case of Lcmayne v. Staidey (4), the 
Court said, “ It is not necessary to write, for some cannot 
write, and their mark is then a sufficient signing; others have 
their name on a stamp, and that is good enough.” In that 
case also, three Judges held, that if the testator liad put liis 
seal, that would have been of itself a sufficient signing within 
the statute; but Levinz J. doubted, cui the authority of a case 
in Rolle’s Abridgment, where the Court held, that an award, 
which by the submission ought to have.bccn signed by the arbi¬ 
trator, was not good in law, because it had been only sealed. (5) 

Lord Raymond ruled in a case (6) at nisi prius, and Lord 
Holt is also reported to have said (7), that scaling was a sign¬ 
ing within the statute. But later authorities appear to have 
# 

(1) Bootle V. Blundell, i Cooper, (4) P.538. See also Hindson 
136. V. Kersey, 4 Burn. Eccl. L. 9a. S. P, 

(a ) Lemayne v. Stanley, 3 Lev. i. by Pratt C. J. 
niton V. King, J Lev. 86. 9Ve9.jun.‘ ^5^ See ante, p. 417. 

048- (6) Wameford v. Warneford, a 

{3) dem. Cater v. Price, Stra. 764. 

1 Doug7a4i. 9 Vee. *49. Walker ( 7) Lee v. Libb, i Show. 68. • 

V. Walker, i Merivale, 303. 
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considerably shaken this doctrine (i); and now the established 
rule seems to be, that sealing without signing is not a suffi¬ 
cient execution of the will. A bare sealing certainly cannot 
answer the purposes which the legislature had in view; it 
cannot identify the instrument, nor does it bear, like writing, 
any peculiar character. “ The statute,” said Lord Ilard- 
wicke, in one of the cases upon this subject (2), “ by requiring 
the will to be signed, undoubtedly meant some evidence to 
arise fro;;t the hand-writing; then, how can it be said, that 
putting a seal to it would be a sufficient signitig; for any one 
may put a seal; no particular evidence arises from sealing; 
common seals are alike; no certainty or guard arises from 
thence.” 

In a late case, where it appeared that tlie testator was blind, 
the Court of Common Picas determined, that it was not ne¬ 
cessary to read over the will, previous to the execution, in the 
presence of the attesting witness. (3) “ The statute of frauds,” 
said Mr. Justice Heath on that occasion, “ only requires that 
the testator shall execute the will in the presence of the at¬ 
testing witnesses, and in ordinary cases when that is done, 
all is done that is necessary. In the case of a blind man, 
stronger evidence would be required than the mere attes¬ 
tation of signature, but in this case there was that stronger 
evidence, whiclt the peculiarity of the case seems to call for. 
In the course of the argument sufficient attention lias not been 
paid.to the distinction between what shall be deemed a literal 
compliance with the provisions of the statute, and what suffi¬ 
cient proof to rebut any imputation of fraud. The question 
of fraud is for the jury entirely, and here they found the will 
to be a valid will.” 

The subscribing witnesses are to attest the signing; but the 
statute does not direct that they shall s^ the testator sign, or 
that he should sign in their presence. It requires only an at- 

(i) Smith V. Evans, I WIIs. 313., Strange. See also 17 Ves. 458. 
by Parker C. li. and the two other 18 Ves. 175. 

Barons present: Grayson v. Atkin- 1 %^ z Ves.459. 

son, by Lord Hardwicke, a Ves. 459.; (3) Longchamp v. Fuh, a New 

Ellis V. Smitli, I Ves. jun. Ji., hy Rep. 415, 

Parker C, B., WUles C. J., and Sir J. 


testation 
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testation of the signing. Now, at the time of making that act 
of parliament, and ever since, if a bond or deed had been 
sigji^l by the party, who afterwards acknowledged it to be his 
haiuf-writing before witnesses, that was always considoreil to 
be evidence of the signiag by the person executing, and a suf¬ 
ficient attestation by the subscribing witne'^ses (i); and the 
rule is precisely the same, where a note or declaration of trust, 
or any other instrument which requires a bare signing, is ac¬ 
knowledged before witnesses, h’rom analogy to tlVcse cases, 
it has been determined in the case of wills, that the subscribing 
witness need not sec the act of signing, but that it will bo siif-- 
ficient, if the testator has acknowledged to,them, either to each 
separately or to all at the same lime, that the will is his, 
that the signature is his hand-writing. (2) And the subscrib¬ 
ing witnesses need not express in their attestation, that they 
subscribed their names in the presence of the testator; but 
whether they did so subscribe, is a question for the consider¬ 
ation of the jury, t^ be determined upon the evidence. (3) 

The statute requires the witnesses to attest the signing and 
to subscribe, but does not direct that they shall be all present 
at the same time; and although an attestation and subscrip¬ 
tion by all the witnesses at the same time would be the best 
security against fraud and imposition, by making each a check 
upon the other, yet in the interpretation of the statute courts 
of law early detern)ined, and it is now an established rule of 
property, that the witnesses may subscribe at several times. (4) 
An attestation by a mark has been adjudged to be a sufficient, 
subscription within the meaning of the statute, (5) 

It is not necessary that the testator should declare the in¬ 
strument, executed by him, to be his will, or that the witnesses 
should attest every i»ge, or that every page should be parti- 

(i) * Ves. 457. See ante, p. 413. (3) Bricev.Smith,Willes’Rep. i. 

(»} Stonehouse v. Evelyn, 3 P. 4 Taunt, a 17. 

Wms. aj3. Grayson v. Atkinson, (4) Cook v. Parsons, Free. In 
t Ves. 454. Ellis V. Smith, i Ves. Chan. 185. Jones v. Lake, xAtk. 
jun. II. Addy v. Grix, 8 Ves. jun. 177.,in note. S.P., admittedin iVes* 
J04. Westbeech V. Kennedy, I Ves. 458., and in i Ves. jun. 14. 

& Beam. 362. (5) Harrison v. Harrison, 8 Ves* 

jun. 185. Addy v. Grix, ib. J04. 
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cularly shewn to them, (i) The whole will, however, ought 
to be present at the time of attestation; for if a person 
makes a will on several pieces of paper, and there are three 
witnesses to the last paper, and none of them over saw the 
will, this is not a sufficient excution.,(2) But unless there is 
positive proof that the entire will was not in the room, the 
question, whether it was so or not, is a question of fact, to be 
left with qll the particular circumstances of the case to the 
consideration of the jury. (3) 

The witnesses are to attest and subscribe in the presence 
of the testator; and as the object of this provision was to 
guard against fraud, and prevent the substitution of a false 
will in the place of the true one, the obvious meaning of the 
statute must be, that the testator should be in such a state of 
mind, and in such a situation, as to be capable of seeing the 
witnesses in the .act of subscribing. It will not be a good 
execution, if the testator was in a state of insensibility (4), or 
if it was impossible for him to see the witnesses subscribe. 
“ It is enough if the testator might see, it is not necessary 
that he should actually see them signing: for at that rate if a 
man should turn his head back, or look off, that would 
vitiate the will.” (5) ' But if the jury find the fact, that the 
testator might have seen what was passing at the lime of the 
subscribing, then it will be presumed in favour of the attest¬ 
ation, that the testator actually saw w'hat he might have seen. 
In one case, the testator was sick in bed, and the witnesses 
^ withdrew into a gallery, and there subscribed it, between 
which gallery and the bed-chamber (where the testator lay) 
there was a lobby with glass doors, and part of the glass was 
broken (6); in another case, the testator lay in bed in one 
room, and the witnesses went through a small passage into 
another room, and there set their names at a table in the 
middle of the room, and opposite to the door, and both that 
and the door of the testator’s room were open (7); in a third 

(1) Bond V. SeaweU, 3 Burr. 1773. (5) Shires v. Glascock, 2 Salk. 687. 

j Black. Rep. 407. 42?. 4J4. (6) Sir G. Shcers’s case, cited 

(2) Lea V. Libb, 3 Mod. 26a. Carth. 81. 

I Eq.Cas. Ab. 403.S.P. (7) Davy and another v. Smith, 

(3) Bond v.Seawcll,3Burr.i773. 3 Salk. 395. 

(4) Cater v. Price, i Doug. 241. 


case. 
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case, the testatrix sat in her carriage opposite the window ot* 
licr attorney’s office, in whicli office the witnesses subscribed 
theiii, names (i): in all these cases, (and in others, which 
might be mentioned to the same effect, differing only in their 
peculiar circumstances,) the execution was held to be suffi¬ 
cient, the material fact being proved, that the testator might 
have seen the attestation, if he had chosen to look. 

If one of the subscribing witnesses can prove the‘Execution, 
(as, that the testator signed in the presence of himself and two 
other witnesses, or that he acknowledged his signing to each 
of them, and that each of the witnesseji subscribed in his 
presence,) this will be a sufficient proof of the will without 
calling the others. But if the witness, who is called, can 
only prove his own share in the transaction, as must happen, 
where the testator acknowledged his signing to the witnesses 
separately, the other witnesses ought in that case to be called, 
If they arc dead, or insane, their hand-writing, and tlu 
hand-writing of the testator, ought to be proved; it will thei 
be a question for the jury, whether under the circuinstances 
of the case it is probable, that all the formalities of the statutt 
were regularly observed. (2) The clause of attestation gene¬ 
rally expresses, that the witnesses subscribed in the presence 
of the testator; but such a statement is not absolutely neces¬ 
sary ; and though it is entirely omitted, the omission will not 
conclude the jury from finding, that the will was so subscribed. 
In the case of Croft v. Pawlet(2), the attestation was, that 
the will had been signed, sealed, published, and declared a^ 
his last will, in the presence of the subscribing witnesses; the 
witnesses being dead, and their signatures proved in the 
common way, it was objected, that this was not an execution 
according to the statute of frauds ; for the signatures of tht 
witnesses could only stand as to the facts to which they had 
subscribed, and signing in the presence of the testator was 
not one; but the Court were of opinion, that this was a 

(i)Cassouv. Dade, I Brown.Ch.C. (4) Hands v. James, a Comyns’j 

- 99. See also Doe de m^ W right and Rep. 530. Croft v. Pawlet, a Stra. 
«9th«r« V. Manifold, 1 MStlte & Selw. 1109. Brice v. Smitii, WUIes’s Rep. i. 
494. S. P, 
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tnatlcr of evidence to be left to the jury, and they gave a 
verdict in favour of the will. 

--e If a subsorihing witness is abroad, who ought to be called 
nf he could be produced, his hand-writing may be proved 
in the case of a will, as in cases on the execution of a deed* 
and the rule appears to be the same in courts of equity. 
Thus whei;o a question arose, whether it was necessary to 
send out a commission to examine one of the witnesses, who 
was in Jamaica, Lord Alvanley, then Master of the Rolls, 
held that it was not netessary to have his examination, but 
that the case was the same, as if the witness were dead (i): 
the heir at law, he observed, did not not make a point of it, 
but submitted it to the Court; and he cited a case, where it 
was thought not only unnecessary, but very dangerous to send 
the will abroad. And in another case, where it was ob¬ 
jected that one of the witnesses was abroad. Lord Chancellor 
Thurlow said, he doubted, whether the rule had ever been 
laid down so largely, as that the will could not be proved 
without examining all the witnesses, although that had been 
the practice. (2) 

If a subscribing vvittiess should deny the execution of the 
will, he may be contradicted as to that fact by another sub¬ 
scribing witness; 'and even if they all swear, that the will was 
^lot didy ejtecutcd, the devisee would be allowed to go into cir- 
A:umstantial evidence to prove the due execution. {3) If one 
""of the subscribing witnesses impeach the validity of the will 
' on the ground of fraud, and accuse other witnesses, who are 
dead, of being accomplices in the fraud, the devisee njay give 
evidence of their general good character. (4) 

When the siibscribing witnesses are dead, and no proof of 
' their hand-writing can be obtained, as must frequently hap¬ 
pen in the case of old wills, it will be sufficient to prove the 

(1) Ld.Carrington v.Payne, 5 Ves. {3) Austin v. Willes, Bull. N. P. 

jun. 411. 264. Pike v. Badmering, cited 2 Stra. 

(2) Powel V. Cleaver, 2 Brown, i 96. Love v.Jolilie, i Black. Rep. 
Ch. C. 504. See Grayson v. Atkin- 363. 

son, 2 Ves. 460. (4) Vide supra, p. 232. 

signature 
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signature of the testator alone. Tii a caso(i)» where the 
hand'Writing of two subscribing witnesses was proved, and 
no a’count could be given of the third, the will being above 
thirty years old, and the testator having been dead for 
twenty years, .an objection was made to the proof of the 
will; but the Master of the Rolls said, he could not see any 
distinction in this respect between a will and a d(‘ed, except 
that the former, not having effect till the death, wants a kind 
of authentication, which the other has; that isy from the 
nature of the subject; but in this case, he added, I think the 
proof sufficient; for in a late case in the Court of King's 
IBench, Cunliffe v. Sefton (2), an enquiry of the same kind 
was held sijfficient. The Master of the Rolls therefore held, 
that the execution of the will had been sufficiently proved. 

(1) M‘Kenlrc V. Fraser, 9 Vcs. (4) Vid. sup. p. 419. 

jun. 5.* 


* In Calthorpc v. Gough and others, (4 T.R. 707. n.(a), 709. n. (f),) a 
will thirty years old was not proved by witnesses, .md it was said at the 
bar, that proof was not necessary on account of the age of the will; and 
in support of this a case of Mackery v- Newbolt was cited, in which 8ir 
Lloyd Kenyon, then Master of the Rolls, decided, that a will above thirty 
years old should be read without proof, although the testator had died very 
recently. That point, however, was not decided in the case of Calthorpe 
v. Gough, because the plalntilF, the heir at law, admitted the will, and 
claimed under it. 


CHAP. IX. 

Of Stamping, as a Requisite of Written Instruments. 

A WRITTEN instrument, which requires a stamp, cannot 
be admitted in evidence, unless it be duly stamped; and no 
parol evidence will be received of its contents. If, therefore, 
the instrument ^pTSduced is the only legal proof of the 
transaction, and that cannot be admitted for want of a proper 

stamp, 
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stamp, tlie transaction cannot be proved at all (i); as, in 
an action for use and occnj)ation, if it appear that the de¬ 
fendant held under a written agreement, which for wan^of a 
stamp cannot be received, the plaintifl* will not be allowed to 
go hito general evidence; for the agreement is the best evi- 
dciice of the nature of tJie occupation. (2) 


But it m£\y happen, in a variety of cases, that the transaction 
is capable 4)f being proved by other evidence besides the written 
instrument; and the objection arising from the stamp acts 
may be avoided by resorting to that other species of proof. 
Thus, although an unstamped receipt for the payment of a 
bill is not admissible in evidence, yet the fact of payment 
may be proved by a witness, who saw the money paid; 
and even such an unstamped receipt may be shewn to the 
witness as a memorandum to refresh his memory. (3) So, in 
an action on a promissory note, though the [daintiff' cannot 
give the note in evidence, unless it is duly stamped, yet he 
will not be precluded from recovering on one of the general 
counts of the declaration, if he can prove an admission of 
the original debt, or give other evidence of a consideration 
received by tlie defendant. {4) And so, when a party to the 
suit admits on the record that, which (if not admitted) the 
other party must regularly prove, it cannot be necessary to 
produce that evidence, which would otherwise be required. 
Thus, where an action is brought upon an agreement, which 
ought to be stamped, and the form of the pleading is such, 
as to make it unnecessary at the trial to produce tlm in- 
' slrument, (as, if it is admitted on the I’ecord, and the 
trial is upon issues collateral to the existence of tbe^ree- 
ment,) a court of law will not examine, whether the instru¬ 
ment is legally available with reference to the stamp acts. (5) 


(i) R. V. St. Paul’s, Bedford, 6 
T. R. 454- Hodges V. Drakeford, 
I New Rep. 471. 

( a ) Brewer v. Palmer, 3 Esp. N. 
P. C. 113. Doe dem. St. John v. 
Hore, a Esp. N. P. C. 724. Ra^s* 
bottom V. Mortley, a Maule & Selw. 
445 - 

( 3 ) Rambert v. Cohen, 4 Esp. N. 


P. C. 313. Jacob V. Lindsay, i East, 
460. 

(4) Farr v. Price, i East, 57. 
Alves V, Hodgson, 7 T. R. 343. 
Tyte V. Jones, 1 East, 58. n. (a). 
Brown v. Watts, 1 Taunt. 353. 
Wade V. Beasley, 4 Esp. N. P. C. 7. 

(5) By Ld. Eldon Ch., ii Ves. 
596. Thynne v. Protheroe, 3 Maule 
& Selw. 553. 

So, 
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So, where a plaintiff filed a bill in Chancery for the specific 
performance of an agreement contained in a correspondence 
!)et. eon him and the defendant, and the answer of the de¬ 
fendant iulmitteil the letters, insisting only, that they did not 
amount to an agreement, the Court held that such an ad¬ 
mission dispensed with the necessity of producing the letters, 
and that no objection to the agreement could be taken for the 
want of a stamp. {i) » 

Written agreements and other instruments, made in a Foreign in- 
foreign country, are not admissible in evidence in any of 
our courls, unless duly stamped by the laws of that country; 
if they are not obligatory abroad, they ‘cannot be enforced 
here. Where a promissory note had been made in Jamaica, 
but not stamped as it ought to have been by the laws of 
the iBhuid, the Court of King’s Bench held, that a party 
coidd not recover here upon the note. (2) The party, who 
takes this objection to the validity of the instrument, will 
have to shew, that a stamp was necessary by the law of the 
country; and for this purpose an authenticated copy of the 
law ought to be produced. (3) If a person resident abroad 
desire his correspondent in England to fill up a bill of ex¬ 
change, and return it to him to be signed, and he afterwards 
signs it abroad, the bill does not require to be stamped, 
as il' it had been drawn in this country; and the rule is pre¬ 
cisely the same, whether he signs his name as drawer, 
before or after he sends it over to this country to be filled 
up by his correspondent. (4) In the case of Snaith v. 

Mingay (5), which was an action by an indorsee against tfie* 
indorser, a person resident in Ireland subscribed his name in 
the character of drawer, and afterwards as first indorser, on 
a paper, which was properly stamped according to the revenue 
laws of Ireland, and had every mark to designate it as a 
bill of exchange; he then sent it over to this country with 
authority to his correspondent to insert the day of the date, 
the sum, and the name of the drawee; and it did not appear, 

(i) Huddleston v. Briscoe, 11 Ves. (3) Buchanan v. Rucker, i Campb. 
jun. 5 83. 65. Le Cheminant v. Pearson, 4 

(») Alves V. Hodgson, 7 T. R. Taunt. 367. Millar v, Heiririck, 4 
»4i. Clegg V. Levy, 3 Campb. 166. Campb. 155. 

Crutchly v. Mann, 5 Taunt. 549. (4) i Maule & Selw. 94. 

(S) Ibid. 87. 


that 
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that there was any intention of evading the stamp laws, or 
any imputation of fraud in tlie transaction: under ,'hese 
circumstances the Court of King’s Bench were of opinion, 
that the l)ill was an incipient bill in Ireland, though it was 
compictetl here, and that, after it had,been completed, it was 
to be consideretl as a bill of exchange from the time of its 
being signed by the drawer; and consequently that an English 
stamp was not necessary. 

It is not siidicicnt that the stamp used is of the proper 
value; the stamp must also be of the proper denomination, 
that is, the peculiar, stamp appropriated to the particular spe¬ 
cies of instrument, (i) A receipt-stamp will not avail, if used 
upon a promissory note; nor a note-stamp, if used upon a re¬ 
ceipt. So, articles of agreement under seal require a deed- 
stamp; an agreement-stamp will not be sufficient, though it may 
be of greater value, (a) An agreement for a house, and also for 
goods in the house, requires a lease-stamp: and, unless it is 
so stamped, cannot be given in evidence as an agreement for 
the sale of the goods, in an action to recover the amount. (3) 
The statute 37 G. 3. c. 136. contemplates the mistakes, which 
may arise in the use of stamps, and makes provision for those 
mistakes. It enacts, that where any instrument, (except bills, 
notes, and drafts,) shall have been stamped with a stamp of a 
different denomination, but of equal or greater value than 
that requiretl by law, the commissioners, upon payment of 
the duty and a penalty of 5I., may stamp the same with a 
proper stamp. With respect to bills and notes, (which by 
statute 31 G. 3. c. 25. were forbidden to be stamped after 
they were made,) the statute of the 37th G. 3. provides, that 
bills and notes, whicli should be made subsequent to that act, 
and stamped with an improper stamp, but of equal or greater 
value than the stamp required, may be stamped by the com¬ 
missioners on payment of the duty and a penalty. But bills 
and notes, made before that act, remain in the same situation 


(i) Stat. 370,3. 0.136. 8. 1. (») Robinionv.Drybrough, 6 T«R. 

Stat< 48 G. 3. c. 149. $. 4. Cham- 317. 

berlain v. Porter, i New Rep. 30. (3) Corder v. Diakeford, 3 Taunt, 

Wilson v. Vysar, 4 Taunt, 388. 38a. 

Doe dem. Dyke v. Whittingham, 

4 Taunt, ai, 

as 
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as if the act liail not Jiasscd- The statute 43 (t. 3. c. 127. 
s. 6. provides, that, if the stanij) is c>f the proper dcnomina- 
tioUj) it shall not be iiiclFoctual from being of a greater value 
than the stamp acts require. Before this act, a stamp of greater 
value, though of the proj)er denomination, was detenuined to be 
insufficient, (i) And,the statute 55 O. 3. c. 184. s. ic. pro¬ 
vides, that all .instruments, upon which any stamp shall liave 
been used of an improper denomiiiation or rate of duty, but 
of equal or greater value in the whole than the stamp, which 
ought regularly to have been used, shall be deemed valid and 
effectual in la\v, except in cases, where the stamp used in 
such instruments shall have been specially appropriated to any 
other instrument by having its name on the face. In the case 
of Taylor v. Hague (2), indeed, before the statute of the 
43d G. 3. the Court held, that a promissory note upon a 
stamp of a higher value than was required, would be avail¬ 
able, on the particular ground, that the value was composed 
of three different sums applicable to several funds, to which 
the duties on promissory notes arc carried. 

A question has often arisen, whether an instrument, to .Several 
which several persons are parties, require sevend stamps, or 
whether a single stamp is sufficient. And the distinction 
established is, that if the interest of the parties relates to one 
thing, which is the subject-matter of the instrument, or, in 
other words, if the instrument aflects the sepaiate interests 
pf several, and there is a community of the same subject- 
matter as to all the parties (3), there a single stamp will be 
sufficient; but where the parties have separate interests in 
veral subject-matters, there ought to be a separate stamp for 
each party, against whom, or in whose favour, the instru¬ 
ment is offered in evidence. 

To illustrate the first part of the rule, if a debtor com¬ 
pounds wdth his creditors, and each creditor sign the same 
deed, covenanting cither to give further day of payment, or 
to take a certain sum as a composition; there, every covenant 
is in fact a separate covenant, and the several deed of each 
creditor, who signs the deed; but the whole being only one 

(1) Farr V. Price, i East, 55. (3) 13 East, 246- 

(a) % East, 414. 

transaction, 
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transaction, a separate stamp for each person is not re¬ 
quired. (I) So, if several persons bind themselves severally 
in a penalty by one bond, conditioned for the perforniimce 
of certain acts by each and every of them, such a boml 
requires only one stamp. (2) Upon the same principle, it 
has been held, that an agreement relating to the prize shares 
of different persons, though several as to the share of each, 
yet being j^ayable in respect only of one entire fund, is 
only chargeable with one stamp (3); and on the authority of 
this case, the Court of King’s Bench determined in a very 
late case, that a single stamp was sufficient for an agreement, 
which several persons had entered into for a subscription to 
one common fund, ffjr the purpose of constructing a dock. (4) 
In the case of Jones v. Sandys (5), the question was, whether 
a bond, in the condition of which a mortgage-deed was men¬ 
tioned, ought to have had two stamps; and the Court held 
that it was not necessary; and in delivering their opinion, 
they mentioned the cases of bargain and sale, lease and re¬ 
lease, mortgage with covenant to pay the money, as constantly 
charged with only the single duty. 

But the rule is different, where the instrument includes in 
effect several transactions, and the subject-matter is distinct 
as to the several parties. Thus, an instrument, containing 
the admissions of "several persons to a corporation, re¬ 
quires as many stamps as there are admissions. This was de¬ 
termined in the case of The King v. Reeks (6), where, in a 
trial at bar on an information in the nature of a quo warranto, 

• to prove the admission of the defendant, a paper was pro¬ 
duced, containing the admissions of the defendant and four 
other burgesses, W'hich paper was stamped only with oik? 
stamp; it was then objected, on the part of the Court, that 
this paper having only a single stamp could not be admitted 
to be read in evidence; for the statute 9 & jo W. 3. c. 25. 

(i) I New Rep. 478. Goodson (4) Davis v. Williams, 13 East, 
T. Forbes, 6 Taunt. 171. i Mar- 3134. 
shall, 545. S. C. (5) Barnes, 463. 

(4) Bowen v. Ashley, i New (6) 4 Ld. Raym. 1445. 4 Str, 

Rep. 474. 716. S. C. 

(3) Baker v. Jardine, 13 East, 

135 - n. (b.) 

s. 27. 
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s. ^7, enacts, that a cer^n duty slmll be paid for every piece 
of parchment or.paper, ^ipon which any admission into any 
corporation, &c.*shall be written ; and the 59th section enacts, 
that “ if any instrument or writing by that act intended to b«? 
stamped, shall, contrary, to the intent thereof, be written 
or eijgrossed by any porsou wdiatsoever (not being a known 
offiGer, w'ho iri respect of any public office or employment 
shall be entitled to write the same,) upon parchment or paper 
not stamped according to that act, then there shall be 
paid over and above the duty for such instrument ten pounds; 
and that no such instrument shall be pleaded or given in evi¬ 
dence in any court, or admitted in any court to be good or 
a>ailable in law or equity, until as w’oll the said duty as ten 
pounds should be paid, &c. and a receipt produced for the 
same, &c.under this section of the act it was insisted, that the 
instrument in question, being an admission of five persons to be 
burgesses, ought to have five stamps; that it could not be good 
for any one of the five on account of the uncertainty, or at most 
it could be good only for one; if it was good for any, it must be 
for the first named; but the defendant was the third name, and 
therefore it could not be good for him. And of this opinion, as 
the report adds, was the whole Court, after argument. Tlie 
counsel for the defendant then oficred in evidence four other 
distinct pieces of parchment, bearing date on the day mentionetl 
in the information, each of them being duly stamped, which 
imported the several admissions and swearings of the four bur¬ 
gesses last named in the other parchment, and one of them im¬ 
ported the particular swearing and admission of the defendant. 

But the witness, who produced these pieces of parchment,, 
proved that the entries were not made upon them, nor were any 
of them stamped,, till near two months after the day on which 
they bore date; and, an objection being taken on this ground 
to the single instrument, which stated that the defendant 
alone was admitted and sworn, the Court was clearly of 
opinion, that it could not be admitted in evidence; for by 
the act the admission is to be on paper or parchment, stamped 
at the time; otherwise it is not to be given in evidence, till 
the penalty is paid, and certificate thereof produced. 

' In the case of the King v. Reeks, which has been just men¬ 
tioned, the instrument first offered in evidence purported to 

contain 
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contain the ucluiiijbions of five burj^^^^ses, iind it does not ap* 
pear, that tlie single stamp, which was iniprossed, applied 
more to the deteudant’s name than I j any of the others. .This 
circumstance di&tinguislies tluit case from two others lately de¬ 
cided, Powell V. Edmunds (I), and Doe on the demise of Sir 
Joseph Copley v. Day (2), in whi/di a paper conto^ining 
contracts by several persons relative to different t|)ings, 
though stanjped with a single stamp, was adjudged to br, good 
evidence as to one of the contracting parties, bJcau^^e the 
stamp appeartnl to be applicable exclusively to his name. In 
Uie first case, the paper contained an agreement signed by the 
defendant for a lot of timber, and underneath a second agree¬ 
ment witli another person for a different lot; this last had 
pencil marks drawn across it, as if for the purpose of striking 
it out; the stamp was affixed on that part of the paper on 
which the defendant’s agreement was written, and below was 
the stamp officer’s receipt for a penalty “ for making the 
above agreement.” An objection was taken on ihe ground of 
there being a single stamp, which was overruled at the trial, 
and afterwards by the Court of King’s Bench. In the other 
case (3), the paper containcil a variety of independent let¬ 
tings of land between the latidlord and a number of his te¬ 
nants, one of whom was the defendant; the stamp was affixed 
opposite the defendant’s name, and it appeared from the re¬ 
ceipt of the stamp-officer, that the money for affixing it was 
paid after the commencement of tlie action, and only a shoit 
time before the trial; the instrument also appeared, when 
produced in evidence, to be cancelled with black-lead pencil 
.marks as to every name except that of the defendant, and it 
was not proved that the instrument was not so cancelled at the 
timt when the stamp was affixed. Under these circumstances, 
the Court held that the single stamp was intended to be a|> 
plied to the contract with the defendant, jind consequently 
that the paper was admissible. If, indeed,” said Lord EI- 
lenborough C. J., “ the instrument had been required to sub¬ 
stantiate the several contracts with the dilferent tenants, no 

(i) 12 East, 6. (3) 13 East, 241. See also Wad* 

(a) 13 East, 241. See also Wad- dington v. Francis, 5 Esp.N. P..C. 
dington V. Francis, 5E8p. N. P. C. 182, 
t8a. Perry v. Bouchlcr, 4 Campb, 

80, 


doubt 
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imibt there should hav^een a stamp affixed to each, although 
th^arae terms of agreAnent applied to all; one stamp has 
beejitoiily held » be sufficient upon an instrument affecting 
the separate interests of averal, where there has been a com- 
mun^y of the same subject-matter as to all the parties. But 
hcrelit sufficiently appeal! from the circumstances of the case, 
that Vie stain^jlwas meant to be applitni to the defendant's sig¬ 
nal ujb.’^ 

WlKtii a stamped instrument has been once used for one Alteration 
purpose, it cannot be altered without a new stamp. If the bstrument. 
parties have altered their original intention, and make a new 
instrument different from that which they originally contem-** 
plated, a new stamp will be necessary. (i) If a Wll of 
exchange, for example, has been once effected, and has 
issued in a perfect form from the drawer to the acceptor, by 
whom it was returned with his acceptance to the drawer, it 
cannot be altered without being re-stamped. Thus, in the 
case of Bowman v. Nichol (2), where a bill of exchange had 
been drawn on a proper stamp, payable 21 days atler date, 
and, while it continued in the hands of the drawer, was 
altered with the consent of the acceptor to be made paj'able 
51 days after date, and was again altered to 21 days after 
date, subsequently to the time of becoming payable ac¬ 
cording to its original foi'm; the Court of King’s Bench 
held, that, at the time when the last alteration was made, 
the operation of the bill, as it originally stood, was quite 
spent; that it was a new and distinct transaction between the 
parties; and that there ought to have been a new stamitt 
So, where a pi'omissory note, payable by the defendant to the 
plaintiff or order (3), was originally expressed to be for value 
received, but, on the day after it had been signed and 
delivered by the defendant to the plaintiff^ was with the con¬ 
sent of the parties altered by the addition of the words “ for 
the good will of a lease and trade,” the Court held, that 


(i) 15 East, 418. 

(») 5T.R. 537. SeealsoMas- 
ter V. Miller, 4 T. R. 3*0. a H. 
Black. t4i S. C. Cardwell v. Mar¬ 
tin, I Campb. 79.; 9 East, 190. S. C. 
Bathe v. Taylor, 15 East, 41a. Wal¬ 


ton V. Hastings, 4 Campb. * 43 . i 
Starkie, aij. S. C. Calvert v. Ro¬ 
berts, 3 Campb. 343 . j the case of an 
accommodation-bill. 

( 3 ) Knill V. Williams, 10 East, 
431 * 
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the alteration was a material one, Vfcausc it was evidenc^.of 
a fact, which, if necessary to be e iquired,into, must o^'iier- 
wise l)ave been proved by dllferen^ evidences and als/i’ be¬ 
cause it poi ited out the partici^ar consKIeration for the 
note, and put the holder upon enquiring, whether tha? con¬ 
sideration bad passed; a new stamp* was therefore necetHary, 
for tlie want of v/hich the note could not be deceived ifi evi¬ 
dence. The same rule is equally applicable to the ca'c of an 
accommodation-bill, (i) 

L.-. By the 13th section of the stat. 35 G. 3. c. 63., (relating 
to stamp-duties on sea-insurances,) it is provided, “ that 
nothing in that act shall be construed to extend to prohibit 
the making of any alteration, which may lawfully be made 
in the terms or conditions of any policy of insurance duly 
stanijicd, after the same shall have been underwritten, or 
to require any additional stamp-duty by reason of such al¬ 
teration, so that such alteration be made before notice of the 
determination of the risk originally insured, and the premium 
or consideration, originally paid or contracted for, shall 
exceed the rate of 10 shillings per cent, on the sum insured, 
and so that the thing insured shall remain the property 
of the same persons, and so that such alteration shall not 
prolong the term insured beyond the period allowed by this 
act, and so that 'no additional or further sum shall be in¬ 
sured by qieans of such alteration.” On the<construction of 
this clause, in the case of Kensington v. Inglis (2), where the 
policy was “ on goods and specie on board of ship or ships 
sailing between the ist of October 1799 and the ist of 
June 1800, being the property which should first sail to a 
certain amount, and upon the vessels carrying the goods,” 
and a memorandum was written on the policy and sub¬ 
scribed by the defendant on the nth of June 1800, before 
any notice of the determination of the risk had been re¬ 
ceived, by which memorandum it was agreed to extend the 
time of sailing to the first of August following, in this* case 
the Court of King's Bench held, that the memorandum did 
not require a stamp; for although the time of sailing was 

(i) Calvert v.Roberts,3 Campb. . (i) 8 Easr, 37 ’ 

i4i‘ 


oxtendrd, 
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ON^nded, yet no new s|bject of insurance is introduced by 
ilie^emorandujff, but t||ic object insured continues the same. 


InVinother ca|e(i), wAicli occurred upon the same clause,. 
Vihem the policy was onginally “ on ship and onifify’ from 
Lonnon to tint South Seas, but after the sailing of the ship 
was ^Itercd by* consent of the underwriters, and declared to 
be ship and goods” instead of ship and outft^ the 

Cours^^etermined lliat as the ontft^ originally insored, was 
essenti^ly diflerent from goods^ which were afterwards made 
the subjopt of insurance, the policy in its altered state reejuired 
an additional stamp. The cjucstion is, said Lord Ellenbo- 
roiigli C. .T., in delivering the judgment of the Court, 
whether that part of the provision, which requires that 
“ the thing insured shall remain the property of the same 
person” has been in this case complied with. The words, 
“Ihe thing insured shall remain the property,” appear pro¬ 
perly to rcijuire and apply to one identical and continued 
subject-matter of insurance; such subject-matter all along 
remaining the property of the same proprietor, and to be 
ill-suited to a case like the present, where the tiling last 
insured is not only in fact, but in name and kind, (as a 
specific subject of insurance,) essentially diflerent from the 
thing first insured, and which begins also to have an ex¬ 
istence at a different and much later period than the other, 
and when the thing first insured scarcely, or in a small 
degree only, remains or continues to exist at all.” But 
w'here a policy has been executed in the common printed 
form, without any specific subject of insurance expressed in 
writing, and the subject-matter is afterwards inserted, the 
assured cannot recover against those underwriters, who have 
not signed the policy after the addition; for a material altera¬ 
tion is introduced* with respect to such of the underwriters as 
have not assented. (2) 


But where an alteration is made in an instrument with the 
consent of all parties in order to correct a mistake, and to 
make the instrument consistent with the original intention ol 

(i) Hill V. Patten, 8 East, 373. (») Langhom v. CoIogan,4Taunt. 

I Campb. 74. S. C. Hubbard v. 330. 

Jackson, 4 Taunt. 169. 
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the parties, there it has been held, ttat a fresh stamp is 
necessary. Thus, in the case of K^shaw ViScCox (i ),• ytKeic - 
a bill had been drawn, payable ta the depndant but® not 
payable to order, the defendant, on fhe day after the bil} was 
drawn, indorsed it over to the plainffff, withoui advertin'; to 
the omission of the words or order ;*'’ on the^same daf the 
plaintiff returned it to the defendant to ger the omr>sion 
rectified, and the drawer then inserted the words; ^J^y 6 '?herc 
was strong evidence to shew, that the omission was mis¬ 
take, for the bill was intended to be negotiable, and ns such 
immediately indorsed, as if it had been drawn payable to 
order, and, as soon as the omission was discovered, it was 
rectified by the proper parties: the learned Judge, therefore, 
who tried the cause, left it to the jury to consider, whether 
the words afterwards added had been originally intended to 
have been inserted, but were omitted by mistake; and, the 
jury finding this to be the case, it was ruled, that a fresh 
stamp was not required. The point was afterwards brought 
before the Court of King’s Bench, on a motion to enter a 
nonsuit, and the alteration was adjudged to be allowable 
under the stamp acts; having been made merely for the pur¬ 
pose of rectifying a mistake in drawing the bill contrary to 
the intention of the parties. 

In another case, which occurs upon this subject, where 
an action was brought against the defendant as acceptor 
of a bill of exchange (2), it appeared that the defendant 
and another person, being indebted to the plaintiff, agreed 
' to give him a bill of exchange, to be drawn by the one 
and accepted by the other (the defendant); instead of this 
they sent him a promissory note made by the one and 
indorsed by the other, which the plaintiff immediately re¬ 
turned, that it might be altered into a bill of exchange ac¬ 
cording to tlic agreement, and the alteration was accordingly 
made; an objection was taken, on the ground, that the in¬ 
strument required a fresh stamp; but Lord fJlenborough C. J. 
ruled, that the stamp impressed was sufficient to render the 
instniment available, since it had not been negotiated as a 

(i) 3 Esp, N. P. C. 246. before (2) Webber v. Maddocks, 3 
Lc Bbnc J., cited 10 East, 43j. and Campb. i. Callow v, Lawrence, 
15 East, 417. 3 Maule & Selw. 95. 


promts- 
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5 rStoissory note, and me alteration might be treated ns the 
bon^tion of a instake, according to the terms of the original 
agfcJ^Gnt. ^^rords written on a bill after its acceptance, not 
afte(i«ng the ■eslionsibilijj’^ of the parlies, will not vitiate the 
bilh/i) NorjisVhc valiflity of a bill alfectcd by writing upon 
it ti^ place, vihere it is to be paid. {2) 

St wivgj^a bill of sale of a ship, in reciting the certificate 
of rc^try, stated (iuernsey as the })ort, where the'certificate 
was gmnted, instead of Wey^nouth, and in this state was 
executec^ but the mistake being afterwards discovered w’as 
rectified with the consent of all parties, and the deed deliveretl 
do novo (3); the question was, whether this second delivery 
made a new stamp necessary; Lord Ellcnborough C. J,, in 
delivering the jiulginent of the Court, referred to statute 
26 G. 3. c. 6c. s. 17., which enacts that a bill of sale of a 
registered ship, which does not truly and accurately recite 
Khe certificate of registry in w’ords at length, shall be utterly 
null and void to all intents and purposes. “ This bill of 
sale, therefore, when first executed, was, from the mistake in 
the recital of the certificate of registry, to all intents and 
purposes null and void; it took no effect whatever from its 
first delivery; and the stamp impressed upon it w'as wholly 
inoperative. This defect arose not from intention, but from 
mistake. The instrument, as first executed, was not what 
the parties meant to execute; and it was not in the state, in 
which it was at first intended to be, till it was altered. 'I’his 
is not the case of substituting a new and second contract, in 
the place of a preceding effectual one, upon a change of in- * 
tention in the parties; but merely making the contract what 
it was originally intended to have been; and in such a case, 
where the instrument upon its first execution was void to all 
intents and purposes, where its insufficiency arose from a 
mere mistake, where in consequence of that mistake it was 
not in the state in which it was intended to have been when 
it was so executed, and where upon its second execution it is 
only put into that state which was originally inlendeil, we 

(i) Marson v. Petit, i Campb. (3) Cole and othera, Assi^inees 
82. n. of Doyle, v. Parkin, 12 East, -171. 

(a) Trapp V. Spearman, 3 Esp. 

N.P.C.J 7 . 
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think it is not going beyond the fair [Spirit of the stamp-lji'rfs^ 
to hold, that upon such second c»?cution,'''being the A^rst 
which was cflocliially operative, a jiew stari was noi re¬ 
quisite.” iso, the mistake of an Vigcnt, ii jlcclarin^ the 
interest in the margin of a ))olicy to^)e on a hni by a w'Sang 
name, may be rectified by inserting tlie true nrlne, witha it a 
fresh stamp. (i) 


tlnitjmpcd 
instrument, 
when eti- 
lienee fur 
collater.il 
purposes. 


Written instruments have been admitted in cvidenc^tvith- 
out a stamp in certain cases, where they were pykliiced 
merely to prove something collateral, and not for tluvpurpose 
of being enforced between the parties, and where it was not 
material to consider, whether the instruments were good or 
available in law. In the case of Holland q. t. v. Duflin (2), 
which was an action to recover several sums of monc}' for¬ 
feited by insuring tickets in the lotlcry, contrary lo the statute 
22 G. 3. 0,47. s. 13., Lord Kenyon held, that an instrument, 
purporting to be a policy of insurance, might be given in 
evidence, though not a stamped as a policy; for such a con¬ 
tract is declared by the act to be illegal and void, and could 
not have been intended by the legislature as an object of 
taxation. And in an action of debt for bribery at an elec¬ 
tion (3), under the statute 2 G. 2. c. 24. .s. 7., Lord Ellen- 
borough C. J. held,,that an nnstamped promissory note, pay¬ 
able to the defendant, which a witness said he had uiven for 
the re-puyin«?nt of money received by him as a voter from the 
defendant (one of the candidates), might he admitted as 
evidence of the transaction, to corroborate the testimony of 
the witness. So, ari unstamped receipt may be shewn to the 
witness as a memorandum, in order to refresh his recollection 
of a fact there stated. (4) So, the unstamped part of an 
agreement is admissible on the j)art of the plaintiff, as 
secondary evidence of the agreement, after proof of notice to 
the defendant to produce the stamped part, which is in his 
possession (5); and there can be no difference in this respect, 


(I) Robinson v. Touray, i Maule 
& Selw, *17. Sdwtell v. Loudon, 
5 Taunt. 359. 

(a) Pk'ike’sN.P.C.57. 

(3} Dover v. Maestaer, j Esp. N, 
P. C. 9a. 


{4) Rambert v. Cohen, 4 Esp. N. 
P.C. ai3. Jacob v. Lindsay, i East, 
460. See ante, p. 326. 44a. 

(5) Garnons v. Swift, i Taunt. 
507. Waller v. Horsfall, x Campb. 

JOI. 


whether 



455 * 



ai hiring 
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her the plaintiff h:|s specially declared upon the agree- 
or mere|^ offers Mt as evidence in the course of the 
So, iyjlhe castl of a parish-setthnicnt, although a 
nnot be/presurned from the mere fact of ser- 
service/ has been performed under written 
redmeiit, which are not admissible in evidence 
i|ie want ^ a proper stamp, yet, where the question 
tthftc^he" service commenced after the expination of the 
they may be inspected for the purpose of* ascertain- 
ether they would apply to the subsequent service, (i) 

Upon^lhe same principle, in an action for the non¬ 
delivery of goods, if the contract is proved by parol evi¬ 
dence, and it should appear tliat the parties made a 
contract on unstamped paper, the Court may inspect the 
instrument, to see whether it applies to the goods, which are 
the subject of the action; and if they are not included in the 
contract, the parol evidence would be properly admitted. (2) 
So, a written agreement may be recovered in an action of 
trover, though unstamped (3); and, in such an action, it will 
not be necessary to give notice to the other party to produce 
the agreement. (4) So, in an action for money lent, where 
the plaintiff proved, that he had advanced the money to the 
defendant, who gave him a note for the amount on unstamped 
paper, and the defence was, that he had been induced to give 
the note in a state of intoxication, without having received 
any part of the money. Lord Ellenborough C. J. held, that 
the note might be inspected by the jury, as a contemporary 
writing, to prove or disprove the fraud imputed to iha 
plaintiff. (5) 


A paper, purporting to be a bill of exchange or promis¬ 
sory note, may be given in evidence, though unstamped, 
to support an indictment for forgery, or for uttering with a 
knowledge of the forgery (6); for, “ the stamp acts being 


(i)R. V. Pendleton, 15 £381,449. 

455 - 

(а) 15 East, 455. 

(3) Scott V. Jones, 4 Taunt. 863. 

(4) lb., and see ante, p. 391 • 

(5) Gregoiy v. Fraser, 3 Campb. 

454 * 

(б) Hawkeswood’s case, 1783, 

G G 


I Leach Cr. C. 19a., a East P. C. 955. 
S. C. Lee’s case, 1784, 1 Leach Cr. 
C. 393 n. (a) Morton’s case, 179J, 
a East P. C. 953. Reculists’ case, 
1796, a Leach Cr. C, 811. Davies’s 
case, 1796, a East P. C. 936. See 
WhitweU V. Dlmsdale, Peake N. P. 
C. 168. 
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revenue laws, and not intended to afl )Ct thc^crime of forg^y,*' 
cannot alter the law respecting it; tl e stamp not, pro?*erl_^, 
speaking, any part of the instrnmeny but nie|i.\y a marl; im¬ 
pressed on the paper, to denote the payment 
is collateral to the instrument itsclifr^and d 
enacting (i)> “ promissory note, bill Af |xchange,^&,c., 

not stamped as therein directed, shall be pleaded or in 

evidence in' any court, or admitted in any coitrt^^c/be pood, 
or available in law" or equity,” the legislature therebw^tneant 
only to prevent their being given in evidence, when tl^y were 
proceeded upon, to recover the value of the mone’; thereby 
.secured. It is certain that no holder of such an instrument 
as the present could, if it had been genuine, have founded 
an action upon it, and given it in evidence as a promissory 
note; but it is eijually certain, (hat it might have been given 
in evidence on other occasions, as, for instance, if a person 
negotiating it were to be sued tor the penalty inflicted upon 
the offence of negotiating such an instrument unstamped, there 
is no doubt, but that it might be given in evidence; and this 
instance shews most clearly, that it was properly receiveil in 
evidence on the trial of this indictment, notwithstanding the 
seeming prohibitory words in the statute.s.” (2) 


In the case of Tim King v. Poolcy (3), the prisoner wa.s in¬ 
dicted under tlie statute 7 G. 3. c. 50. s. i., which makes it a 
capital felony for any person, employed iti receiving letters, to 
secrete any letter containing a bank note, or any warrant or 
drpft, See. for the payment of money. It appeared at the trial, 
that the draft contained in the letter, which the prisoner had 
secreted, was drawn above ten miles from the banking-house; 
the prisoner’s counsel then objected, that, as the dral't was on 
unstamped paper, it was not a valid order foi’ the payment of 
money, and therefore not within the statute, on which the pri¬ 
soner was indicted; and they founded this objection on the 
statute 31 G. 3. c. 25., the fourth section of which exempts 
from stamps only such orders for the payment of money, as 
are drawn on a banker residing within ten miles of the place 

(1) St. 31 G.> C.25. 9.19. opinion of the Judges in Reculists* 

(2) By Grose J. in delivering the case, a LeachCr.C. 813. 

(3) 3 Bos. & Pull. 311. 


where 



Cjh. 9.] as a Requimte of Written Instruments, 

the order made,’and the nineteenth section provides^ 
tVflf TO bill, noli\ draft, he. shall be pleaded or given in evi- 
tlenetiin njiy 'ioirt, or admitted in any court to be good, ust*- 
fiil, </r availallclin law or equity, unless they are written on 
paper duly stflnled. 3 *iis point was reserved at the trial, 
and ftie case wlis lafterwards argued before the Judges in the 
Exchl'Mier-Cha^ber; when the objection taken on the part 
of the jnisuilfr was, first, that which has been statecj, namely, 
that th.'v draft in (jiiestion was not a draft lor the payment of 
money, Vithin the meaning of the stat. 7 G. 3. c. 50. s. i.; 
and, seco\lly, that the indictment, which averred that the 
draft was in force at the time of the secreting, had not been 
proved, as from the want of a stamp the draft had' never been 
available. The opinion of the Judges was not publicly declared: 
but the prisoner received a pardon for the offence charged in 
the indictment; and he was afterwards tried (i) on the second 
section of the same act, which makes it a capital offence for 
any person to rob any mail of a letter or packet, or to steal 
or take any letter from any mail, or from any place for the 
receipt of letters, he. It was objected at the second trial, 
that the draft, bei'ore mentioned, being on unstamped paper, 
could not be received in evidence as a medium to shew that 
the prlh(>uer hud stolen the letter: but the Court overruled 
the objection, being of opinion, “ that the draft, though un¬ 
stamped, might be admitted in evidence lor collateral purposes, 
though not for the purpose of recovering the money men¬ 
tioned in it, and the evidence was accordingly received.” 
Here the paper was not offered in evidence as it was on tlu? 
former trial, as a draft for the payment of money, but merely 
as a paper contained in the letter, and tlm fact of the prisoner 
having this paper in his possession was evidence against him 
of his having stolen the letter, in which it was contained. 


An objection, similar to that which was taken on the for¬ 
mer trial in the last case, was again made in the case of The 
King V. Gillson. (2) The indictment was for feloniously set¬ 
ting fire to a certain house with intent to defraud an insu- 

(i) 3 Bos. & Pull. 315. And this (a) i Taunt, zj. 

part ot the case is reported in i East 
PI. C., addenda, xvii. 


457 


ranee 



458 


Of Stamping, 


Stamp pre- 

sumiJ, 

when. 


. .. [Ch-V. 

ranee company; at the trial, a policy of instance was 
in evidence on the part of the prosecution, fey which th^s pVl- 
soner’s goods, in a house there describffl\ were ii^sured 
against fire, and upon this policy a memorantuji) was in(!,'orsed 
stating, that the goods insured had bef n rernopcjfroui the house 
described in the policy to another house mentilned in thfe me¬ 
morandum, in which last-mentioned housd'the prist^jr was 
charged with having committed the felony i ii«r-policy was 
properly Etainpfd, but the memorandum had no stamp; and 
the objection taken for the prisoner was, that in supp/ort of the 
charge it was essentially necessary to shew, that thep subsisted 
a legally effective co-iitract, and that, by the express provision 
of the stamp-acis, the meinoranduin in question not being 
stamped could not be gi\on in evidence, or be gootl or avail¬ 
able in any manner whatever; and a distinction was drawn 
between this case and that above-mentioned, where an un¬ 
stamped forged instrument was admitted in evidence against 
the party charged with having forged it, or wit'ti uttering it 
knowing it to be forged. The point was reserved for the 
opinion of the Judges, and argued in the Exchequer-Chamber; 
and judgment was afterwards given at the Old Bailey, that 
the prisoner should be discharged. 


A regular stamp may be presumed in certain cases. If an 
agreement is in the possession of a party to the suit, who re¬ 
fuses to produce it after a notice, the other party may give in 
evidence a copy of the agreement, without proving that the 
qriginal was duly stamped; the party, who has the original 
in his possession, may prove the negative, (i) If an instru¬ 
ment, which ouglit to be stamped, is proved to have been lost, 
parol evidence of its contents may be admitted without proof 
of the stamp being regular, where it can be presumed from 
the circumstances of the case that the instrument was duly 
stamped, (i) In the latest case upon this point, on a question 
of settlement between two parishes (3), it appeared that an 
indenture of apprenticeship, which had been regularly exe¬ 
cuted thirty years before, was delivered to the apprentice at 

(i) Crisp. V. Anderson, I Starkie, Case, 15r. iBott.547. S. C. H. v. 
35. Badby, iBott.549. S.P. 

(a) R. V. East Knoylc, Burr. Set. (3) R.v.LongBuckby, 7East,45. 

the 
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't^V'nd of the term, and lost; that a premium was paid with 
t^apprentice; /.nd further, that the parish in which he had 
served^ under tl^indentiire had, formally years, treated him 
as ouf( ot theirjplirishioners; on the other side it wiis proved 
by the deputy!i’i|ri!5tcr and comptroller of the apprentice 
duties, that itcidmot appear that such an indenture had been 
stamp'id with thypremium stamp or enrolled, from the time 
of the date .ta^^tlie time of the trial of the appeal; but the 
Court of King’s Bench were of opinion, that the Colirt below 
w'ere right in presuming that the indenture liad been properly 
stamped. The question before the .Justices,” said Lord 
Ellcnboroii^i, « was, whether the prcsuniption, that all was 
rightly done after the lapse of so many years, was suflBciently 
rebutted by the negative evidence of the oilicer; they thought 
not, and we cannot say that they have done wrong; for the 
presumption of law is to bo favoured, and against the negative 
evidente they may have set the possibility of an irregularity in 
the returns made to the office.” 

If an action cannot be brought upon an agreement until 
it is stamped, it must be stamped before the commencement of 
the action; but if it is an agreement which may be stamped 
on the payment of a penalty, then it may be stamped during 
the action. (i) In some cases the* legislature has declared, 
that the paper cannot be stamped after it has been written, as 
111 stat. 35 G. 3. c. 63. s. 14. concerning sea-insurances(2), 
and in stat. 31 G. 3. c. 25. s. 19. concerning bills of exchange, 
promissory notes, &C.'' In other cases it is declared, that g, 

(i) 9Ves. jun. 3.5a, iiVes. jun, (») Roderick v. Hovil, 3 Campb. 

595. R. V. Bp. of Chester, 8 Mod. 103. 

365. I Stra. 6*4. S, C. 


• Although the stamp-act of the 48 G. 3. c. 149. does not in express 
terms require, that the paper shall be stamped before the bill or note is writ- 
ten, yet as the 3d and 8lh sections of this stat. confirm and adopt all pro¬ 
visions and regulations relating to former duties, the clause in the 19th sect, 
of the 31 G.3. is still in force. The 34th G. 3. c. 3a., which authorises 
the commissioners to stamp bills, &c. after they were drawn, on payment of 
a penalty, was only a temporary act, and has expired. 


Defect of 
stamp, how 
cured. 


penalty 
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penalty shall be incurred by writing on unstamped pa^r/ 
and that the instrument shaU not be available\'n evidence, unt i 
the duty and penalty are first paid, and a>,-^ceipt for them 
produced, and until the instrument is mar%cL with a p/oper 
stamp, (i) Here the defect may be cured bi laving a proper 
stamp affixed, which may be done by paySg the duty, to¬ 
gether with the penalty for not having the iifstrument stamped 
withm the time limited. (2) In other caseV-hf legfslature 
only impdse a penalty for not having the instrument duly 
stumped ; and in these, though the party would be liable to 
a penalty, yet the paper may be given in evidenci^, though 
unstamped. (3) Ifphe defendant has paid mone^into court 
m an action on a bill of exchange (4), or has by his plea 
admitted letters ot administration, (of which the plaintiff, as 
administrator, made profert,) (5) he cannot object to the 
:»lamp as insufficient. The payment of money in the one 

case, and the plea in the other, admits the validity of the 
instrument. 


Agree¬ 

ments. 


By the stat. 48 G. 3. c. 149. (6) which regulates the present 
/ stamp duties, every agreement, minute, or memorandum of 
^ agreement, (not particularly exempted,) that is made in Eng- 
f land under-hand only, or made in Scotland without any 
clause of registration, is liable to a stamp in proportion to the 
number of words contained, when the subject-matter is of the 
value ol 20/. or upwards, whether the same shall be only evi¬ 
dence of a contract, or obligatory upon the parties from its 
bemg a written instrument. 


A written paper, delivered by an auctioneer to a bidder 
to whom lands were let by auction, containing the descrip-’ 
tion of the lands, the term for which they were let to the 
bidder, and the rent payable, is not such a minute of the 
agreement as requires a stamp, unless it is signed by some of 


(i) St. j &6W.&M. c.ai.S.11, 

11 Ann. St. 2. c. 9* s.zj. St.37G.j. 
c. 136. 8. 2. Hunt V. Stevens, 
3 Taunt. 113. 

(a) R. V. Bishop of Chester, iStra. 
624. 

(3) U. V. Pearce, Peake N.P. C. 

75. 


(4) Israel v. Benjamin, 3 Campb. 
40. ante, p. ijo. 

(5) Thynne v.Protheroe, 2 Maule 
& Selw. 553, 

(6) See also St. 23 G.3. c.j8. s.3. 
St.35 G.3. C.30, s.1.6. 81.376.3. 

C* pOa S* 1 * 6* 


the 
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parties or by the auctioneer; nor is it such a writing 
vill exclude parJt evidence(i); but if signed by the auc- 
ti^ieer, and deli’ ercd to the bidder, it ought to be stamped. (2) 

An agreemehtlis to be stamped in proportion to the num¬ 
ber of words vlhAh it ooatains, not according to the number 
of items agreed imon. But If the parties add another item 
to an agrecme»n which is already complete, and has been 
executed between them, an additional stamp ought to be an¬ 
nexed to make such new item available. As, if two persons 
lay a wager, and write it down in the form of an agreement, 
which is s\^ped, and afterwards by another agreement, in¬ 
dorsed on the first, tliey consent that the bet shall be doubled; 
here there ought to be two agreement-stamps, or the party 
cannot recover on the last bet. (3) A written acknowletlg- 
inent of the payment of money, stamped as a receipt, is evi¬ 
dence of the fact of payment, although there may be other 
writing on the same paper amounting to an agreement, pro¬ 
vided this does not in any manner control or qualify the 
former part. (4) 


A cognovit, being a mere acknowledgment of an account 
without any mutuality, does not require a stamp. But if 
there be any thing of agreement] beyond the mere authority 
to enter a cognovit, then a stamp becomes necessary. Thus, 
where the defendant gave a cognovit to the plaintilf on un¬ 
stamped paper, by which he agreed to confess, that the plaintiff 
had sustained damage in the action to the amount of 30/., 
on which no judgment was to be entered, unless the defendjyit 
made default in payment of the sum of 5/. by instalments, 
together with costs to be taxed, the Court held, that, in 
consequence of the terms which had been added, the paper 
in question amounted to an agreement; but that it was an 
affTcement for less than 2qI., and therefore not liable to a 
stamp. (5) 

(i) Ramsbottom v. Tunbridge, might recover on the original bet. 
* Maule 5 c Selw. 4.34. Ingram v. But the plaintiff was nonsuited on 
Lea, zCampb. 531. another point. 

(a) Ramsbottom v. Mortley, 3 (4) Grey v. Smith, i Campb. 387. 

Maule & Selw. 443. (5) Ames v.Hill, % Bos. PuU. 

(3) Robson V. Hall, Peake N.P.C. 150. Reardon v. Swaby, 4 East, 188. 
137. Lord Kenyon is said to have S. P. 
been of opinion, that the plaintiff 

The 
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< The following particulars are exempted from stamp-duhe^ 
imposed on agreements, (i) ' , 

V., 

1. Any label or mcmoraiidura containing^ the hea(Js of 
insurances to be made by the Royal Exchan|e[Assurance and 
London Assurance. 


2. Memorandum or agreement for grai^:w a lease or 
tack, at rack-rent, of any land or tenement, under the yearly 
rent of 5/. 

/ 

Whether a particular agreement is to be consi'icred as a 
lease, (in which casU it will require a lease-stamp,) or merely 
as an agreement for a lease, must depend entirely on the in¬ 
tention of the parties, as it is to be collected from the whole 
of the instrument. (2) If the words are that the one party 
does thereby demise, &c., or that the other party shall have, 
&c., and no other words appear to qualify tlie expression, 
they are to be construed as a lease. (3) And w'hcrc (bo in¬ 
strument appears to have been intended lo (ra.^sfer a present 
interest, or where it contains words of present demise, without 
any thing to shew that the parties bad in contemplation a 
mere executory contract, the instrument will be considered 
as an actual lease, notwithstanding there m.ay be a stijmlation 
for executing a subsequent lease under seal. (4) If indeed 
the words ^o not import immediate possession, (as where it is 
agreed, that the party shall have and enjoy the land, &c.) such 
a stipulation would warrant the conclusion, that the instru- 
, ment was intended, not as of itself a perfect lease, but as an 
agreement for a lease. (5) 


(1) St. 48 G. 3. c. 149. See also 
St. 13 G. 3, c. 38. s. 3. St. 3j G. 3. 
c. 30. s. I. 6. St. 37 O. 3. c. 90. 
9 I. 6 . 

(2) 1 Morgan v. Bissell, 3 Taunt. 
65* 

(3) Drake v. Munday, Cro. Car. 
207. Maldon’s case, Cro. El. 33. 

5 T. R. 167* 

(4) Harrington v. Wise, Cro. 
El. 486. Tisdale v. Sir W. Essex, 


Hob. 34. Baxter v. Brown, 4 
Black. 973, Barry v. Nugent, cited 
5 T. R. }(>$. 167. Poole V. Bentley, 
a Campb. a86. la East, r68. S. C. 
Tempest v. Rawling, 13 East, 18. 
Doe dem. Walker v. Groves, 15 
East, 244. 

(j) Doe dem. J.ickson v. Ash- 
bumer, 3 T. R. 163. Coore v. 
Clare, a T. R. 739. Doe dem. 
Bromfield v. Smith, 6 East, 330. 


3. Memo- 
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< 3 * Memorandum or agreement for the hire of any labourer, ^ 
artificer, manufacUirer, or menial servant. 

V 

An agreemc^il^ for tiie assignment of an apprentice from 
one Inaster to titfiolher is not within the meaning of this 
clause; the teiin?(y“hiryignot being applicable to an ap¬ 
prentice, (i) If such a v.ritteii agreement is unstamped, it 
cannot be adn»it/eu in evidence, nor can parol evidence of 
the terms be Teceived. 

4. Memorandum, letter, or agreement made for or relating , 
to the salv of any goods, wares, or merchandize. 

\ 

Upon this clause it has been determined, that an agree¬ 
ment by the defendant to take a share of some goods, which . 
had been bought by the plaintiff on their joint account, and 
to pay for them at a certain time, is an agreement relating to' 
the sale of goods, and therefore exempted from a stamp^ 
duty (2); so also is an agreement by a broker to indemnify 
his principal, for whom he bought goods, from any loss on a 
re-sale (3); or a guarantie for the payment of goods, which a 
third person was about to purchase to a certain amount (4); 
or a receipt for the price of a horse containing a warranty of 
soundness. (5) 


An agreement for the making of machinery at a fixed 
price was considered, in the case of Buxton v. Bedall (6), to 
be not within the exemption; on the ground, that it is not a 
contract for^ or relating to^ the sale of goods, but relating to 
the making of goods, and for work and labour to be done. (t 5 ) • 
The language of the exempting clause, “ Memorandum or 
agreement for, or relating to, the sale of any goods, wares, or 
merchandise,” is expressed in terms the most general and 


(l) R. V. St. Paul’s. Bedford, 6 
T. R. 453. R- V. Ditchingham, 4 
T. R. 769. 

(») Venning v. Leckie, 13 East, 7. 

(3) Curry v. Edensor, 3 T. R. 
5 » 4 « 

(4) Warrington v. Furbor, 8 East, 

(5) Skrine v. Elmore, % Campb. 
407* 


(6) 3 East, 303. on shewing cause 
against a new trial. The only Judges 
present were Mr. Jusi. Law’fence, 
and Mr. Just. Grose; and they de¬ 
termined the point on the authority 
of Towers v. Sir J. Osborne, a case 
on the statute of frauds. See ante, 
P* J77* 
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comprehensive; and, perhaps, on reconsideration, may Kc 
thought to extend to contracts relating to the sale of goods, 
which are to be made by the seller before their delivery,>»^iO 
less than to contracts for the sale of goods a\r6a(Iy made. It 
may be observed further, that the true priiifd^^le and ground 
of decision in the case of Towers v. J. yJbliorne, (on the 
authority of which the case of Buxton v. Jledall was dctcr- 
niined,) docs not appear to be inconsistent v\lh such a con¬ 
struction. The Court of King’s Bench ther«^heUl, that a 
contract for a chariot, which a person had bespoke, was not a 
contract for the purchase of goods, but for the making of 
something not in existence, and thcrerore not withif^ the 17th 
section of the statute of frauds; for that section speaks of ac¬ 
ceptance of part of the goods as one of the requisites to 
bind the bargain, and is supposed therefore not to extend to 
those cases, in which tlie subject-matter of the contract is inca¬ 
pable of delivery and of part-acceptance (i) But in the ex¬ 
empting clause of the stamp-act, nothing is said relative to the 
delivery of the goods, nor is there any reason for supposing 
that the legislature intended to make a distinction, with respect 
to stamping, between contracts for the sale of goods ordered 
to be made, and contracts for such as are already made. It 
constantly happens, that the subject-matter is not at the time 
of the contract in the state at which it is to be delivered; in 
some cases more is to be done, than in otheib; but still the 
contract appears to relate to the sale of goods, although the 
goods may not be at the time of the purchase in a complete 
state for delivery. And this is the construction, which the 
Qpurt of Common Pleas has put upon the clause in question, 
in the late case of Wilks v. Atkinson (2), in which it was 
determined, that a contract for the pui'chase of a (juantity td 
linseed oil was not liable to a stamp, although the oil had not 
been made, but was to be prcj)aicd out of raw materials in 
the seller’s possession. 

An agreement for the sale of crops growing on certain 
lands, to be delivered afterwards, has been determined to be 

(i) See Groves v. Buck, 3 Maule vanley C. J. andChambre J. in Wad- 
& Selw. 179. dington v. Bristow, ^ Bos. & Pul. 

(4) fi Taunt. II. I Marshall, 41a. 454. 

And see the opinions of Lord Al¬ 


an 
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AT agreement for an interest in land, and is therefore not 
exempted as a sale*for goods, (i) In the case of Wadding- 
toij V. Bristow, Mr. Justice Chaiiibre said, “ Though I admit 
that a contract for the sale of so many hops as twenty-two 
acres* might produce, to be delivered at a distant day, might 
fall within the fxemptjqn of the act, notwillistanding the 
hops were not in he state of goods at the time of the con¬ 
tract made, yet J. cannot think the present agreement within 
the exemption;'since it gives an interest to the vendpp* in the 
produce of the vendor’s land.” But where the owner of a 
close, cropped with potatoes, agreed to sell them at a certain 
rate, and "he purchaser was to take them up immediately, the 
Court of King’s Bench held, that this agreement was not 
for any interest in the land (2); and the distinction, taken 
between this and the tw'o cases just mentioned, was, that 
there the contracts were for the growing crops of hops and 
grass, (and therefore the purchasers of the crops had an im¬ 
mediate interest in the land, while the crops were growing 
to maturity,) but here the land was to be considered as a 
mere warehouse for the potatoes, till the purchasers could 
remove them, which was to be done immediately. So, where 
the agreement was to sell all the potatoes growing on a 
certain piece of land of the defendant, and the j)laintiff' to 
dig them up and carry them aw.ay, the Court held, that the 
contract was confined to the sale of the polaUxjs as mere 
chattels, and that nothing else was in the contemplation of 
the parties. (3) 

5. Memorandum or agreement made between the master, 
and mariners of any ship or vessel for wages, on any voyage 
coastwise from port to port in Great Britain. 

6 . Letters containing any agreement (not before exempted) 
in respect of any merchandise, or evidence of such an agree¬ 
ment, which shall pass by the post, between merchants and 
other persons carrying on trade or commerce in Great 

(i) Waddington v. Bristow, % (a) Parker v. Stanlland, ii East, 

Bos. & Pull. 453. Crosby V. Wads- 36a. 

• worth, 6 East, 6oz. Emmerson v. (3) Warwick v, Bruce, % Maule 
Ileelis, ^ Taunt. 38. Sec ante, p. 363. &Sclw. 105. 

H II Britain, 
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Britain, and residing; and actually being at the time of sending 
such letters at the distance of 50 miles from“each other. (1) 

A letter writtetj hy one, who managed adothcr person’s 
trade, to a creditor, promising to pay a debt which arose 
in the regular course, has been heldAto com(jt within the letter 
and spirit of this exemption. (2) ^ 

(l) I.:Igh V. Banner, i Ksp. N. (3) M‘Ken2ie'>*Banks, 5 T. R. 
P. C. 403. t>t. 33. G. ji. c. 51. 176. 


CHAP. X. 

Of the JdmissibititJj of Parol Evidence to eapkihi, vary, 
or discharge IVritten Jjistrumcnts. 

order, in which it is proposed to treat of this intricate 
and extensive subject, is, First, to consider in what cases 
parol evidence is admissible to explain ambiguities in written 
instruments; Secondly, wliether parol evidence is admissible 
to add to, vary, or discharge written instruments; and, 
Thirdly, to consider the rule of evidence on this subject, 
established in courts of equity. 


Seci'. 1. 

Of the Admissibility of Parol Evidence to explain Ambiguities. 

The first section treats of ambiguities, latent and patent, 
and of the admissibility of evidence of usage as explanatory 
oi' ancient grants and deeds. 

/V riiere are two sorts ot ambiguities of words, says Lord 
Bacon (1); the one is called ambigiiitas Iqtens, the othejr 
umbiguilas patens. Tlie first occurs, where the deed or 


(1) Bac. £lCm. rule 33, 

13 


instrument 
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*5iistniment is sufficiently certain anil free from ambiguity, 
but the ambiguity is proilucecl by evidence of something 
extrinsic, or some collateral matter out of the instrument; 
the latter kind i? such as appears on the face of the insti'u- 
ment itself. 

• » 

In the first case, the ambiguity', which is raised by cx- Latent 
trinsic evidence, may be explained in the same manner. 

Thus, if a pof-son grant his manor of y. to one anil l*i(r heirs, 
so far there appears to be no ambignity; but if it should be 
proved, that tlic grantor has the manors both of South is. anti 
North >S.', this ambiguity is matter in fact, and parol evidence 
may be adiuitted to shew, wliich of the two manors the party 
intended to convey. (i) So, it was ro'^olved in Lord Cheyney’s 
case ( 2 ), if a person has two sons both baptized by the name 
of John, and conceiving that the cider, who had been long 
absent, is dead, devises liis land b}’^ his will in writing to bis 
son generally, and in truth the elder is living, in this case tlie 
younger son may in pleading or in evidence allege the devise 
to him, and if it is dcnietl he may produce witnesses to pro\e 
his father’s intent, that he thought tlie other was dead; or, 
that at ihe time of ntaking lii> will, he named his sou John 
the younger, and the writer left out the addition. No incon¬ 
venience, adds Lord Coke, can arise, if an avenuent be 
taken in such a case; for he wlio sees the will, by wlifch 
land is so devised, cannot be deceived by any secret aver¬ 
ment; when he sees the devise to the testator’s son Jolni 
generally, he ought at his peril to enquire which son the 
testator intended, which may easily be known by him, who 
wrote the will, and by others who were privy to the intent; * 
and, if no direct proof can be made of bis intent, there the 
devise is void for its uncertainty. 

When a devise in a will is to a person, designated by a 
ebristiau and surname without any other description, and.,. 
no such person appears to claim the legacy or to have been 
known by the testator, parol evidence may be admitted to 

f i) Bac. Elcm. rule 33. Harris v. Rp. of Lincoln, 3 P. Wm^. 

3) 5 Rep. 68. b. See also Alt- T36. Care’e.ss v. C’arelesr, t Mcii- 
ham’s case, 8 Rep. 155. Hob. 33- vale, 384. 

Jones V. Newman, i Blackst. 60. 

II II 2 shew, 
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shew, that both the names have been mistaken by the pen- 
son, who took the instructions for the will as, in the case of 
Beaumont v. Fell(i), where a legacy was bequeathed .to 
Catharine Earnley, and the name of the person who claimed 
the legacy was Gertrude Yardlcy, the Court establishea the 
claim, observing how very material jt.was, that no such per¬ 
son as Catharine Earnley claimed under the will. Here, 
there was no ambiguity on the face of the will, but the latent 
ambiguity was introduced by extrinsic evidence, and the same- 
kind of evidence also shewed, that there was a person of the 
name of Gertrude whom the testator called Gatty, which 
name the person who drew the will mistook for Katy; in this 
case, therefore, as parol evidence was admitted' fo shew the 
latent ambiguity, parol evidence was also admitted to explain 
it. 8o, where the testator bequeathed his stock in a particular 
fund, and it appeared, that he had not at the time of making 
his will or afterwards any stock in that fund, having sold out 
some time before and purchased into another fund, evidence 
was admitted to shew whence the mistake arose, and the legacy 
was satisfied out of the new fund, into which the testator had 
purchased. (2) So, where the devise was “ of all my farm and 
lands called Trogues-farm, now in the oecupatim (f A. C,” 
the Court of King’s Bench were clearly of opinion, that two 
closes in the occupation of L. M.y but forming a part of 
I'rogues-farra, would pass under the devise; and that a writ¬ 
ten notioe from the testator to L. M. had been properly ad¬ 
mitted in evidence, to shew that he considered them as parcel 
of his farm called Trogues-farm. (3) Here the devise was 
sufficiently comprehensive to include the whole of the lands, 
and ought not to be narrowed by the defective description of 
the occupation. 


" In the instancejS, which have been just mentioned, it is to 
be observed, that, unless the evidence had been admitted, the 


(i) a P. Wms. 140. Sec albo 
Dowset v. Sweet, Ambl. 175. Brad- 
win V. Harpur, Ambl. 374. Parsons 
V. Parsons, i Ves. jun. a66. 3 Ves. 

jun. 3tz. Smith v. Coney, 6 Ves. 
jun. 4Z. Doe dem. Cook v. Dan¬ 
vers, 7 East, 303. 


(z) Selwood v- Mildmay, 3 Ves. 
jun. 306. See 4 Ves. 676. i Bro. 
Ch. C. 47Z. Andrews v. Dobson, i 
Cox Ch. C. 4Z5. 

(3) Goodtitle dem. Radford v. 
Southern, i Maule & Sehv. a99. 
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will could not Iiavfl taken effect. In the first case, no person 
wj« to be found corresponding \yith the description in the de¬ 
vise; in the second, the testator had no property in the funds, 
out ftf w'hich he appointed the legacy to bo paid; and in the 
third, if the closes in question w'ere not to be included as part 
of the devised farm, Che word “ all” in the devise would not be 
satisfied. And the question on the admissibility of parol 
evidence in such cases will depend principally hpaa»> this, 
namely, whether the evidence is necessary to give an’ effective 
operation to the devise, or whether, without that evidence, 
there appears to be sufficient to satisfy the terms of the devise 
and the intu'^tion of the testator as expressed on the face of 
the will. If the testator has left property which corresponds 
with the description In the will, extrinsic evidence is not ad¬ 
missible to shew, that he intended to include other property 
not within that description. (i) In the case of Whitbread v. " 
May (2), where the testator, having devised all his estates in/ 
trust for his son for life with remainder over in strict settle¬ 
ment, &c., by a codicil afterwards revoked his will “ so far ns 
it related to his estate at Lushill, in the county of Wilts, and 
Hearne and Buckland, in the county of Kent, which ho de¬ 
vised to his son in fee,” it appeared, that at the time of the 
devise the testator had lands in the parish of Hearne and in 
several other parishes, all which he had purchased by one con¬ 
tract from one person; evidence was then offered to shew that 
the testator, by the description of his “ estate at Hearne^* 
meant to designate and include not only the lands in that 
parish, but also all the other lands which he had purchased at 
the same time. This evidence was received at the trial, subject 
to the opinion of the Court above; and the Court of Common 
Pleas were afterwards equally divided in opinion on the ques¬ 
tion of its admissibility. 

In a much later case, however, the case of Doe on the de¬ 
mise of Sir A. Chichester v. Oxenden(3), which was very 
similar to the last, the Court of Common Pleas adjudged such 
evidence to be inadmissible. The question there was, whether 

(i) Doe dein. Brown v. Brown, (a) % Bos. & Pull. 593. 

II East, 441. Doe v. Oxenden, j (3) 3 Taunt. 147* dcm. 

Taunt. 147. Doe dem. Tyrrell v. Browne v. Greening, 3 Maule & 
I-yford, 4Maiile & Selw. 550. Selw. 171. 

U 11 3 
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oil a devise of the testator’s “ estate of Ashtoji,” jiarol evidence 
could be admitted to shew, that the testator intendeil by that 
description to devise all his maternal estate, which consisted 
of two manors in the parish of Ashton and another manor in 
the adjoining parish; the Court of Common Pleas, after 
liearing two arguments, determined' against its admissibility. 
The Chief Justice, Sir James Mansfield, in delivering the 
judgpjput of the Court, after premising that he had felt con¬ 
siderable doubts on the subject in consequence of the case of 
Whitbread v. May, in which case the Court was equally 
divided on the admissibility of parol evidence, adverted to the 
case of Beaumont y. Fell (i), and to the similar cjn'e of Dowset 
V. Sweet (2), and observed on these cases, that although it 
was not expressly stated to have been necessary to receive 
the evidence in order to give effect to the will, yet that 
ground of determination might be inferred. “ It will be 
found,’ said the Chief Justice, “ that the wall would ha\e 
had no operation unless the evidence had been reccivetl. 
But, in the case now before the Court, the will has an ef¬ 
fective operation without the evidence proposed; every thing 
will i)ass under it, that is in the manor or parish, or what 
he would naturally call his Ashton estate. This will be 
an effective operation; and, this being so, the case in this 
respect differs from all the others; because in them the evi¬ 
dence was admitted to explain that, which without such ex¬ 
planation could have had no operation. It is safer not to go 
beyond this line. Only those premises, therefore, will pass 
under the devise, which are in the manor or parish of Ashton.” 

. 'Soon after this decision of the Court of Common Pleas, the 
devisee brought an action of ejectment against the heir at law', 
and offered at the trial the evidence before-mentioned; on the 
rejection of which, a bill of exceptions was tendered; and the 
case was brought up to the House of Lords on a writ ol' 
error. (3) The question on the admissibility of the evidence 
was referred to the Judges; and Lord Chief Justice Gibbs de¬ 
livered their unanimous opinion, that the evidence ought not 
to be admitted. “ The courts of law,” said the Chief Justice, 
“ have been jealous of the admission of extrinsic evidence to 

Vid. supr. 468. (3) Doe dem. Oxenden v. Sir A. 

Chichester, 4 Dow. 65. 

explain 
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explain the intention of a testator; anti 1 know only of one 
case in which it is })cnnitted, that is, where an ambiguity is 
introduced by extrinsic circumstances. There, from the ne- 
cessitiy of the case, extrinsit' evidence is admitted to explain the 
ambiguity; for examj>le, where a testator devises his estate of 
Blackacre, and has tw’o' estates called Blackacrc, evidence 
must be admitted to shew which of the Blackacres is meant; 
so if one devises to his son John Thomas, and he has t w^ sons 
of the name of John Thomas, evidence must be received to 
shew which of them the testator ijitended. And so, also, if 
one devis('s to his nephew William Smith, and has no nephew 
answo 'ing thc^descriptioji in all respects, evidence must be ad¬ 
mitted t(* she^v which nephew the testator meant by a descrip¬ 
tion net strictly applying to any nephew. J'he ambiguity 
there arises from an extrinsic fact or circumstance, and the 
admission of evidence to explain the ambiguity is necessary 
to give eflect to the will, and it is only in such a case that 
extrinsic evidence can be received. It is of great importance, 
that the admission of such extrinsic evidence should be avoided, 
where it can be done, that a purchaser or an heir at Jaw may 
be able to judge from the instrument itself^ what lands are or 
are not aflected by it. Here the devise is ol'all the ilevisor’s 
estate at Ashton, (for there is no dilTerence between the words 
“ estate of Ashton” and “ estate at Ashton,”) and ho has an 
estate at Ashton which satisfies the description. It is true he 
has other lands which come to him along with his estate of 
Ashton; but they are iiot therefore comprised in the words 
“ jny estate of Ashton.” If a testator should devise his lands 
of or in Devonshire or Somersetshire, it would be impossible 
to say that you ought to receive evidence, that his intention 
was to devise lands out of these counties; and for the same 
reason, when the testator here describes the lands as his estate 
of Ashton, you cannot receive extrinsic evidence to extend this 
to other lands not of Ashton.” 

In the case of Thomas v. Thomas (i), where the testator- 
had devised to his graiul-daughter Mary Thomas of Llech- 
lloyd in Merthyr parish, it appeared, that at the time of his 
death he had a grand-daughter of the name of Elinor Evans, 

f i) 6 T. R. 671 And see Lord Walpole r. Ld.Cholmondeley, 7T.R. 138. 

• II H 4 one 
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✓ 

one of the lessors of the pluintifF, who liv^d in the place and 
parish named in the will, and alst) a great grand-daughter, 
Mary Thomas, the defendant, the only person of that name 
in the family, but who lived in another place, and liad never 
been in Merthyr parish; the plaintiff’s counsel at the trial 
olleretl parol evidence to shew, that tile person, who drew the 
will, had made a mistake in the name of the devisee; and Mr. 
Justice Lawrence received the evidence (i ),• subject to the 
opinion of the Court above on its admissibility; but as the 
jury were of opinion, that the name had not been inserted by 
jnistake, and therefore found for the defendant on the first 
count, which laid the demise from Elinor Evansj^^ the admissi¬ 
bility of this evidence did not afterwards form any part of the 
argument. After this finding of the jury, the question was 
between Mary Thomas and the plaintiff on a demise from the 
heir at law, and in this stage of the cause the defendant’s 
counsel offered evidence of declarations made by the devisor 
previous to the making of his will, expressive of his regard 
for the plaintiff’, and of his intention of giving her the premises 
in dispute. But this evidence was rejected, on the ground, 
that nothing dehors the will could be received to shew the 
intention of the testator, which could only be collected from 
the words of the will itself, after the removal of any latent 
ambiguity in the description of persons or other terms in the 
will. And this opinion was afterwards affirmed by the Court 
of King’s Bench. “ If there had been no person,” said Lord 
Kenyon, “ to answer the description of grand-daughter, living 
at Llcchlloyd in Merthyr parish, I should have rejected the 
. description, and have said, that the devise applied to Mary 
Thomas; but it appears, that there is another person answer¬ 
ing that part of the description, who is also (in another part 
of the will) an object of the testator’s bounty. Tiien, as there 
are two parts of the description not answering to Mary 
Thomas, who is named in this clause of the will, we are left 
to conjecture, who was meant by the devisor; but the law will 
not allow an heir at law to be disinherited by conjecture. 
And with regard to the other question respecting the rejection 
of evidence,” added Lord Kenyon, “ it was properly re- 

(i) See 8 Vin. Ab. 312. pi. 29.; cited by Lawrence J., 6T.R. 678. 
and Hampshire v. Pierce, % Ves. 2i6-i See ante, p. 468. 
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jccted; the supposed declarations having been made by the 
testator, long before the will was made: but, had they been 
made at the time of making the will, I should have thought 
them? admissible evidence.” 

• *■ 

If a clause in a deed, or will, or any other instrument, is so -‘tu- 
ambiguously or defectively expressed, that a court of law, 
which has to put a constmetion on the instrument^ it. vinablc 
to collect the intention of the party, evidence of the declara¬ 
tion of the party cannot be admitted to explain his intention ; 
but the clause will be void on account of its uncertainty. In 
many cases aft apparent uncertainty may •be removed by col¬ 
lecting the general intention from other passages in the 
writing, so as to make the whole consistent; or by a reference 
to some event, or some other writing, or some medium of ex¬ 
planation, adverted to in the instrument. But when, aftei 
comparing the several parts of a written instrument, and col¬ 
lecting all the lights which the writing itself supplies, the inten¬ 
tion of the parties still appears to be uncertain, parol evidence 
of their intention is not admissible. “ Ambiguitas patens,” says 
Lord Bacon (i), (that is, an ambiguity apparent on the deed or 
instrument,) “ cannot be helped by averment; and the reason 
is, because the law will not couple and mingle matter of spe¬ 
cialty, which is of the higher account, with matter of aver¬ 
ment, which is of inferior account in law: for that were to 
make all deeds hollow, and subject to averment, and so in 
effect to make that pass without deed, which, the law appoints, 
shall not pass but by deed. It holds generally,” he adds, 

“ that*all ambiguity of words within the deed, and not out of * 
the deed, may be helped by construction, or in some cases by 
election, but never by averment, but rather shall make the 
deed void for uncertainty.” 

And in the case of a will, if any devise is expressed doubt¬ 
fully and with uncertainty, the only construction, which it is 
capable of receiving, is by comparing it with the other parts 
of the will; the declarations of the testator are not admissible 

(i) Bac. Elem. rule as. Doe dem. Tyrrell v. Lyford. 4 Maule & Selw. 

5J0. 
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to lemove the apparent ambiguity, or to explain his intention. 
As, for example, if the clevise.is to “ one of the sons of J. S.,” 
who has several sons, such aif uncertainty in the description of 
the devisee cannot be explained by parol proof, (i) 8o,,in a 
case, where the testator made dispositions in his will to several 
pe rsons, among others to his wife elnd niece, who were the 
only women mentioned in the will, and then devised “ to her” 
a particular estate for life, the question was whether parol 
evidence-could be admitted, to shew which of the two was in¬ 
tended; the Lord Chancellor refused to receive it, on the 
ground that it would tend to })Ut it in the power of witnesses 
to make wills for testators; the Court held, thaC though the 
term “ her” was relative, it was to be referred in this case to 
the wife, because in other parts of the will it seemed to relate 
to the wife; but expressly excluded the parol evidence offered 
to explain the will, (2) However, courts of law as well as 
courts of equity will admit evidence of the situation and cir¬ 
cumstances of the parties, for the purpose of assisting them in 
putting a construction on wills, that are not clearly expressed; 
as, in the case of Masters v. Masters (3), where the testator, 
after having bequeathed a legacy to the poor of two hospitals 
in Canterbury, (naming them,) bequeathed another sum in 
his codicil “ to all and every the hospitals,” the second be¬ 
quest was adjudgedmot to be void for uncertainty, but to have 
been intended for all the hospitals in Canterbury, as it ap¬ 
peared in evidence, that the testator lived in Canterbury, and 
had in'his will taken notice of two hospitals there. But evi¬ 
dence of the value of the estate devised, or of the amount of 
the testator’s property, will not be admitted in order to raise 
an argument in favour of a particular construction; what¬ 
ever may be the amount, the general rule of constriictioa 
must prevail. (4) 


(i) aVern. 624. 

(a) Canleton v. Turner; cited 
a Ves. 217. 

(3) I P. Wms. 420. Se also Har¬ 
ris V. Bishop of Lincoln, aP. Wins. 
135. Sir J. Eden v, Earl of Bute, 
3 Bro. Pari. C. 79. Doe v. Burt, 
I T. R. 701. Selwood V. Mildmay, 
3 Ves. jun. 310. 6Ves.396. 13 Vcs. 


174. 15 Ves. 514. Herbert V. Reid, 
16 Ves. 481. 

(4) Doe dem. Handson v. Fyldes, 
Cowp. 833. Standen v. Standen, 
a Ves. jun. 393. Richardson v. Ed¬ 
monds, 7 T.R. 640. Doe V. Dring, 
a Maiile & Selw. 455. Bootle T. 
Blundell, i Merivale, ai6. 
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A blank in a wi^ for the devisee’s name is an instance of f, 
apparent ambiguity, and parol evidence cannot be admitted , 
to sliew what person’s name the testator inteiKled to insert.(i)' 

But on a bequest to a person, whose surname was mentioned 
with a blank left for the Christian name, the party who 
claimed the legacy, was allowed not only to prove acts of 
kindness arid constant affection on the part of the deceased, 
but to shew further that the testator had said, “ jAOuld 
provide for him, and that he had left him soniethilig by his 
will (2);” and in another case, where only one initial appeared 
in the will, (the bequest being “ to Mrs. G.,” without any other 
description,}^he Chancellor refened it to the master to re- 
ccive evidence, to shew who was the person intended to be 
described by that initial. (3) The distinction between these 
cases is, that in the former there is no description whatever 
of a devisee, and whether the testator had selected any person 
as the object of his devise is entirely uncertain on the face 
of the will; but in the two last cases, the testator has given 
some description, and though it would appear too sliglit and 
general for the information of strangers, yet to persons well 
acquainted with the testator, it might be sufficiently full and 
distinct; in the first of these two cases, the testator might 
not have known the Christian name; in the other, the de¬ 
scription in the will might have been the only one, by which 
the testator used to designate the claimant. 

When a blank is left in a written agreement, which need 
not have been reduced into writing, and would have been 
equally binding, whether written or unwritten, (as if flic* 
agreement were to deliver goods to the amount of less than 
ten pounds, and a blank were left for the quantity of goods 
to be delivered,) in such a case, it is presumed, in an action 
for the non-performance of the contract, parol evidence might 
be admitted to shew the quantity, for which the parties agreed; 
for a memorandum in writing was not required in this case by 
the statute of frauds, and the proposed evidence w-ould not 

(i) Baylis v. 'I'he Attorney-Gene- (i) Price v. Page, 4 Ves.juii. 6S0. 
ral, a Atk. 239. Castledon v. Tur- (3) Abbot v. Masde, 3 Ves.juii. 
iier, 3 Atk. 257. Hunt v. Hort, 3 Bro. 148. 

Ch. C. 311. 
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contradict any part of the written agre^*rnent, but merely 
supply an omission, where nothing need have been expressed. 
And where a written instrument, which was made professedly 
to record a fact, is produced as evidence of that fact ^/hich 
it purports to record, and a blank appears in a material part, 
the omission may be sujiplicd by oifhcr proof. Thus, if a 
bishop’s register were to be produced in evidence, for the pur- 
pose of shewing a pix-scntation by a patron, under whom the 
plainlill’ •claims, and on the production of the register a 
blank should appear in the place where the patron’s name 
is usually inserted, the presentation might be proved in 
some other way (i); ashy a witness, who w'as^jresent, and 
heard the presentation. So, in the case of a surrender of a 
copyhold by a steward, if there is any mistake in the entry, 
that is only matter of fact, and the courts of law will in that 
case admit an averment, that there was a mistake either as to 
tlic lands or uses. (2) 


III tlic construction of written instruments, words are to 
be understood according to their common and general ac¬ 
ceptation at the time when the instrument was made (3), and 
with reference to the nature of the subject. If the language 
in ancient charters is become obscure from its antiquity, or 
the construction ‘ is doubtful, the constant and immemorial 
usage under the instrument may be resorted to for the pur¬ 
pose of explanation (4), though it can never be admitted to 
control or contradict the express provisions of the instrument. 
Such continued usage is a strong practical exposition of the 
meaning of the parties. Even in the case of an act of parliament, 
universal usage has been referred to as a proper expositor, where 
the language is doubtful. (5) Lord Coke, in commenting on the 
statute of Gloucester, says, that when any claimed before the 


(i) Bishop of Meath v. Lord Bel- 
ficld, t Wils. iij. 

(a) Towers v. Moor, a Vern. 98. 
(;,) VaughRep. 169. Com. Dig. 
tit. Parols, (A). 

(4) R. Varlo, Cowp. 348. Gape 
V. Ilandley, 3 T. R. a88. n. R. v. 
Bellringer, 4 T. R. 810. R. t. Os¬ 
bourne, 4 East, 333. B.ii]i(r, &c. 
of Tewkesbury v. Bricknell, a Taunt. 


120. K. V. Mayor of St. Alban’s, 
13 East, 539. R. V. Mayor, &ct, 
of Stratford-upon-Avon, 14 East, 
348. R. V. Mayor, &e. of Chester, 
I Maule & Selw. 101. Mayor of 
London v. Long, i Campb. aa. 

(5) Sheppard V. Gosnoid, Vaugh. 
169., and see R. v. Scott, 3 T. R. 
604* 
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jtistices in eyre any franchises by ancient charter, if tlie words 
were general, and la continual possession was pleaded of (he 
franchises claimed, or if the claim was by old and obscure 
words, and the party in pleading expounded them to the 
court, and averred continual possession according to that ex¬ 
position, the entry was ^ver, inquiraiur possessionem et 
nsum; and this, adds Lord Coke, “ I have observed in divers 
records of those eyres, agreeably to that old rule, op/imus iv- 
terpres rentm iisiis'’[i) And the uniform course oftuDdern 
authorities fully establishes the rule, that, however general the 
words of ancient grants may be, they are to be construed by 
evidence of the manner in which the thing has been always 
possessed and*uscd. (2) Thus, on an information to set aside 
an election to a perpetual curacy, it appeared that the impro¬ 
priate rectory, out of which the curacy arose, had been 
granted in trust for the use of the parishioners and inhabitants 
of a parish for ever; on the part of the relators it was in¬ 
sisted, that the right of nomination to the vicarage ought to 
be confined to inhabitants paying scot and lot, or to persons 
paying to church and poor; and on the part of the defend¬ 
ants, that it extended to all house-keepers in general: Lord 
Hardwicke, in delivering his judgment, said, ** that some 
sort of limitation was allowed by both sides to have been put 
by usage on the liberality of the grant, and tliat in the con¬ 
struction of ancient grants and deeds there is no better way of 
construing them, than by usage; and contemporanea exposilio 
is the best way to go byand since in this case there was 
evidence of house-keepers having constantly voted. Lord 
Hardwicke held, that this usage ought to prevail. (3) 

Nor does it make any difference with respect to the admis¬ 
sibility of evidence of immemorial usage, for the purpose of 
explaining and construing ancient instruments, whether the 
instrument be a charter granted by the crown, or merely a 
private deed. Thus, in the case of Withnell v. Gartham (4), 
where the question was on the construction of an ancient deed, 

(i) a Inst. a8i. Parker and others, j Atk. 576. The 

(a) Weld V, Hornby, ^ East, 199. Attorney-General v. Forster, lo Ves. 
R. V. Osbourne, 4 East, 317. jun, 335. 

(3) The Attorney-General v. (4)6T. R. 388. 
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granting to the minister and clmrchward( ns of a parish the 
power of appointing a schoolmaster, whefher all the church¬ 
wardens must concur, or whether the act of the majority 
was sufficient, and the jury found the usage to be in fa¬ 
vour of the appointment by a majority, Lord Kenyon, in 
speaking of the usage and adverting to an argument which 
had been insisted on, (namely, that tlie Court ought to re¬ 
ject the ^ evidence of usage, because the instances proved 
werc"*iiot as ancient as the deed, and also because usage 
cannot be let in to explain a private deed,) said, that if the 
first reason w'cre sufficient to reject the usage, it would Iw 
difficult to know how far such an objection might extend 
In many cases a ] 1 arty undertakes to prove a CiTstom from the 
time of legal memoi'y, but that proof is generally established 
by evidence? of facts done at a much later period. And as to 
the second objection. Lord Kenyon said, there was no dif¬ 
ference in that respect between a private deed and a king’s 
charter; in both cases, evidence of usage might be given to 
expound them. So, in a late case (i), where, in an action 
for entering the plaintiflf’s close, the defendant pleaded, that 
the close was copyhold, and justified under a grant from the 
lord and by the command of the copyholder, in support oi 
this plea the defendant proved that the person (under whom 
he justified) and, all those, whose estate he had, for a long 
course of years had constantly taken the forecrop of grass 
and paslift’agc froni the close, and then by court rolls of the 
manor proved admissions to a copyhold tenement “ of three 
acres of meadow,” (which was admitted to be the close 
in question,) but every other benefit of the land, cxeef)t the 
forccrop, had been enjoyed by those from whom the plainfift 
claimed; Mr. Justice Heath, who tried the cause, was of 
opinion, “ that, although the terms of the surrender and 
admission were sufficiently comprehensive to pass tlie soil and 
freehold, yet, as in ancient grants the legal import might be 
restrained by Ipng and concomitant usage, which might be 
taken as evidence of the original intent of the parties in 
making the grant, so here the grant might be restrained by 
the received usage, and only pass the forecrop, which would 
not carry the soil.” And the Court of King’s Bench agreed 

(i) Stammers V. Dixon, 7 East, Lord Petre v. Blencoc, 4 

a®0. Wadley v. Bayliss, 5 Taunt. Gwill. 1484. i 

in 
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i\i this construction of the written evidence. The terms of 
the admissions, they thought, were not incompatible with tlic 
plaintiff’s right, and might reefcive a construction conform¬ 
able to the usage. 

Thus it appears, that |lie words of an instrument, in them¬ 
selves conveying a gcncnal right to an estate, may in certain 
cases be limited and restrained by the manner in which the 
estate has for a length of time been actually enjoyed.' But 
in the construction of a legal instrument, where the question 
is, whether a party is bound by his covenant to do a cci’- 
tain act, (as, for example, to grant a renewal of a lease,) 
courts of law will not consider the ac(s of the parties or their 
interpretation of the instrument. In one case, indeed, where 
it was tloubtful, whether a covenant for renewal extended to a 
perpetual renewal, and the parties had renewed four times 
successively, the Court of King’s Bench held, that the legal 
effect was a perpetual renewal, on the ground that the par¬ 
ties themselves had, by their own acts, put a construction 
on the covenant, and that the Court could not say the con¬ 
trary, (r) But this case has been frequently disapproved 
of(2), and a different rule is now established. “ It cannot 
be a legal mode of construction, (said the Master of the 
Rolls, in a case of this kind,) that a party^ who has done 
an act, which he was not bound to do, or from a mistake, 
should therefore be bound for ever without the power c-f 
retracting.” (3) 


Sect. II. 

Of the Admissibility of Parol livideme to vary or discharor 

Written Instruments. 

It is a general rule of law, that parol evidence cannot 
be admitted to contradict, add to, or vary the terms of a 
will, deed, or other written instrument. Finst, with respect 
to wills; 

(1) Cooke V. Booth, Cowp. 819. 9 Vcs. jun. 333. 2 Bos. & Pull 

(2) Baynham v. Guy’s Hospital, New Rep. 452-S.C. 

3 Ves. jun. 298. Eaton v. Lyon, (3) Moore v. Foley, 6 V’ts. jmi. 
3 Ves. jui^ 694. Igguldea v. May, 238. 

» . nie 
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The statutes of the 32d and 34th of Henry VIII., which 
gave the power of devising lands by a lasC will and testament 
in writing, must clearly halve intended, that whatever is 
elFectual and to the purpose, ought to be in writing and 
sufficient without the aid of words not written; and therefore 
no parol evidence of the testator’s intention can be admitted 
to control or enlarge the terms of the will, (i) An addi¬ 
tional reason for this rule is supplied by the statute of frauds, 
which enacts, that all devises of lands, &c. must be in writing, 
and are not revocable except by some other will or codicil, or 
by some act as cancelling, &c. With regard to wills of 
personal property, it is evident from the 22d section of the 
statute of frauds, that no unwritten declaratioiro of the testa¬ 
tor can be admitted to vary any bequest; for that section 
enacts, “ that no will in writing concerning goods, chattels, 
or personal estate, shall be repealed, and that no clause shall 
be altered or changed, by any words or will by word of 
mouth only, except the same be in the lifetime of the testator 
committed to writing, and after the writing read to the testa¬ 
tor, and allowed by him, and proved to be so done by at least 
three witnesses.” (2) 

2. Parol evidence is not admissible to contradict, or vary, 
or add to, the iterins of a deed.(3) “It would be incon¬ 
venient,” says Lord Coke, “ that matters in writing made 
by advice and on consideration, and which finally import 
the certain truth of the agreement of the parties, shoidd be 
controlled by an averment of parties to be proved by the 
uncertain testimony of slippery memoi*y; and it would be 
dangerous to purchasers and all others in such cases, if such 
nude averments against matter in writing should be ad¬ 
mitted.” In an action of debt therefore on a bond condi¬ 
tioned to pay a sum of money on a certain day, the defendant 

(1) Brett. v.Rigden, Plowd.Com. (3) Countess of Rutland’s case, 

345. Lord Cheyney’s case, 5 Rep. 5 Rep. »6- Buckler v. Millerd, a 
68. Bertie V. Lord Falkland, I Salk. Ventr. 107. Tinney v. Tinney, 3 
431. a Vern. 333. S. C. Atk. 8. i Wils. 34. Haynes v. 

(a) Brown v. Selwin, Forrest. Hare, i II. Black. 659. Clifton >. 
240- Lowfield V. Stoneham, % Stra. Walrnesley, 5 T. R. 567. 
lafii. Cambridge v. Rous, 8 Ves. 
jun. 22. 


cannot 
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cannot shew that the bond vas intended as an indemnity 
against another bond, (i) 

In sin action on a bond a jxirty will not be permitted to 
shew a condition diflbrent from that expressed in the bond; 
and a conveyance cstvnot be averred by parol to be to 
another use or intent than that expressed in the conveyance. 
But there is a dilTerence in this respect between an use and a 
consideration. It is an established rule, that a pariy may 
aver another consideration, which is consistent with the con¬ 
sideration expressed; but no averment can be made contrary 
to, or inconsistent with, that expressed in the deed. (2) 
Thus, if a dded of bargain and sW is ex})resscd generally 
to be made “ for divers good coi\sidcrations,” it may l)c 
averred, that the bm’gainee gave n^iey or other valuable 
consideration. (3) That such an avepnent may be taken, 
says Lord Coke, which stands with the |deed, although it be 
not expressly comprised in the deed! is proveil by the 
case of Villers and Beamont (4), where the consideration in 
a deed of bargain and sale of lands w s stated to be a sum 
of money, but it was averred and lb nd by the jury, that 
the indenture was made “ as w»*ll in i imsideration ol’ mar¬ 
riage (to make it a jointure and bar (Wwer) as of the said 
sum of money;” and it was adjudged^ ih^ although there 
was a particular consideration mentioned in the deed, yet an 
averment might be made of another cojisiileration, which 
stood with the indenture, and which was not contrary to 
it. * A fortiori, adds Lord Coke, the averment may be made, 

where 

• • 

(il Mease v. Mease, Cow'p. 47. (3) 2 Roll. Ab. 786 (N). j Rep. 

(2) 2 Roll. Abr. 786. (N), pi. 176. 

I. MUdinay’s case, i Rep. 176. (4) 2 Dyer, 146. a. Vernon’s 

Lord Cromwell’s case, a Rep. 76. ease, \ Rep. 3 S, P. AndseeCray- 
Bcdell’s case, 7 Rep. 39. tlioine v- Swinburne, 14 Ves. j 70. 

* In the case of Villers and Beamont, above cited, (z Dyer, 146. a.) an 
elaborate argument is to be found in support of the position, ilmt “ where 
a consideration is expressed in a deed of gift or grant, no other cause can 
be averred; but if no cause is expressed, that a cause may then he averred 
out of the deed.” The report adds, that three Judges argued to the 
contrary, and thaj the eflect of that which is found by the assignment of, 

II ‘as 
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where no consideration is ment^onetl, but tlic deed is general, 
“ for divers good considerationsfor tlien the averment 
(that the bargainee gave rnoi^cy, &c.) is but an explanation 
and particularising of the general words of the deed," which 
include every manner of consideration ; and in all these cases, 
the matter so averred is traversable a‘nd issuable. So, where 
no consideration is expressed in the deed, a party, claiming 
the benefit of a trust under the deed, may prove a valuable 
consideration. (I) And in a late case, where the question 
was-, whether a settlement had been gained by the purchase of 
an estate within the statute 9 G. i. c. 7. s. 5., parol evidence 
was adjudged to be admis'^ible to shew, that the parties, after 
having agreed upon twe'^jty-eight pounds as {1)c purchase- 
money, (which was the c. msideration expressed in the deed of 
conveyance,) made a S' osequent unwritten agreement bcl’ore 
the execution ol‘ the leed, that the consideration should be 
tliirty pounds, and tRit the latter sum was actually paid. (2) 
Here the object of th ' proposed evidence was not to contra- 

(i) Peacock v. Monk, i^Ves. ia8. 474., cited in Rich v. Jackson, 6 Vea. 

(a) R. V. Scaminonden,' 3 T. R. jtm, 337.11. 


A « 

‘ as well in consideratior V. the said marriage, &c, as of the sum,’ &c. is 
contained within the i*'ident^re, and so their finding is not contrary to it** 
In the case of Peacock v. Monk, (i Ves 138.) Lord Hardwicke makes the 
same distinctfbn. A bill in that case was filed, claiming the benefit of a 
trust under a deed, and the point was, whether the plaintiff could prove a 
valuable consideration, as no consideration was expressed in the deed. Lord 
Hardwicke held that the proof ought to be read. “ It differed,” he said, 
“ from the common case upon which the objection is founded; for, to be 
sure, where any consideration is mentioned, as of love and affection only, if 
it is not said also, ‘ for other considerations,’ you cannot enter into proof of 
any other ; tlie reason is, because it would be contrary to the deed; for 
when the deed says, it is in consideration of such a particular thing, that 
imports the whole consideration, and Is negative to any other. But this is 
a middle case, there being no consideration at all in the deed.” All the 
authorities agree, that, where the deed Is not impeached for fraud or other 
illegal matter, no consideration can be averred or proved contrary to that ex- 
prsssed in the deed ; and further, the cases referred to in the text appear to 
have established, that it is not considered to be contrary to - or inconsistent 
witli a deed, to prove another consideration in addition to the consideration 
expressed. 


diet 
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tain an independent collateral 


fact, namely, whether thiiiy polnda luul been bona fide paid 
as a consideration for tlie jmrel/asc of the estate, upon which 
fact >he settlement would depenu. 


The authorities, wlrtcfi have been mentioned, appear to 
establish the rule, that, although a consideration is expressed, 
some other additional considcratfon may be shewn^ not in¬ 
consistent with the former. In\one cat>e, indeed, namely, 
where a deed has been impeached fcr fraud, the jiarty charged 
will not be allowed to prove any (iher consideration, in sup¬ 
port of the instrument. Thus, wlY*re a bill was filed to set 
aside as fraudufent a conveyance, Vepressed to be made in 
consideration’ of an annuity, and oi^he part of the defend¬ 
ants it was objected, that the grantoAof the estate had.often 
declared, “ he would rather that liis kinBman, one of the de¬ 
fendants, should have the estate in coniidcration of this an¬ 
nuity than any other person for a more %fcluablc consideration, 
and that he was willing to give the prenlses to his kinsman;” 
the Master of the Rolls, after stating tfat the tieed and tlic 
answer had j)ut the defence on anotiwr ground, declared, 
that it would be of mischievous consequtjjce aiul liable to the 
danger of perjury, which the statute «'Xauds intended to 
prevent, to suffer parol evidence to {)rovo blood and kindred 
to have been the consideration of this conveyance. (i) 


The general rule then is, that a party to a deed will be , 
precluded from shewing a condition or consideration con- ^ 
trary to what is expressed in the deed. An exception, ho'Sf-^ 
ever, is always to be made, where the consideration has been 
illegal, as for simony, usury, compounding of felony,"" 
&c. (2) Thus, in an action of debt upon a bond, the defend- j 
ant may plead, that the bond was given for an usurious con¬ 
sideration, though a different lyid a legal consideration may 
be recited. And when fraud is imputed, the party, which 
complains of the fraud, may prove any consideration, how¬ 
ever oontrary to the averment in the deed, to shew the frau- 

(1) Clarkson, v. Haiiway, a P. 107. Collins v. Bl.intcrn/ a Wils. 
Wnas. aojy'TPSi^al. & Lcf. joi. 347. 

(2) ^(&der V. plillerd, a Ventr. 

I I 2 
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/ 

(luloiit nature of the transa'tion. (i) Thus, the 

coiisulerationij mentioned in /the deed were ten ihousand 
pounds and natural hjve and fijffection, the lords comraiss.on¬ 
ers of the great seal directed an issue, to try whether* na¬ 
tural love ajid aftection formed any part of the consideration, 
the estates conveyed by the deed being worth thirty thou¬ 
sand pounds. On an njipeal this was confirmed ; and the 
jury, fui the trial of this issue, finding that natural love and 
atteelion Constituted no pa t of the consideration, tlie deed 
was afterwards set aside bd the Courl of Chancery. (2) So, 
when the fjiicstion is, whe/;lier a person has gained a settle¬ 
ment in a jiarish by jnir llmsing an estate, within the statute 
9 (>• I. c. 7. s 5., evideute is admissible to shew, that less 
than thirty pounds was /rae consideration, though the deed of 
conveyance ma}/ expva'.s a greater consideration; for that act 
of parliament says, tloat no person shall gain a settlement, 
&c. by virtue of anvil purchase, unless the consideration for 
such purchase shall ai jiount to the sum of thirty pounds bona 
fide paid. (3) And fl ' the purpose of setting aside a will on 
Uk’ ground of fr;uid,'^'parol evidence may be given of wliat 
passed at the time of'^thc testator’s signing, and what tlie tes¬ 
tator said; as in the-:-ase of Doe on the demise of Small v. 

i 

Allen (4), where i*%ds proved, that the testator at tin; time of 
tlie execution asltfcd, whether the contents of the will were the 
same as those of a former will, to which he was answered in 
the affirmative, when in fact the contents were different. So, 
whore indentures or other writings are not available in evi¬ 
dence, unless the consideration paid or contracted for is truly 
*' stated, it may be proved that a greater sum than is mentioned 
was actually paid, or that the writing does not contain the 
whole of tlu' agroenieut, but that some of the terms of the 
agreement were omitted for the purpose of evading the 
provisions of the stamp acts. In these and similar cases 
the general reason against admitting parol evidence will 
• not apply ; the danger is, not that the admission of such evi¬ 
dence would introduce uncertainty or fraud, but that fraud 
would be assisted by its (ixclusion, the whole object of the 
evidence being to expose and defeat a secret frs ud. 

^i) Bull. N. P. 17.1. (3) R- V. Ma tingleyj li T. R. la. 

(a) I'ilmer v. Golt, 4 Bro. Pari. R. v. Olhey, 1 1 't '.t cv lelw. 387. 
C. a 34 '> ad edit. (4) 8 T- R. M 7 - 

As 
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I 

take^ effect from tlie lime of deli very, iiot from 

* < 

the date, it may b( proved to have l)eeii delivered 
or after the dayavhen it [jurports lo have been 
mafte. In an action of debt\ therefore, upon a bond, the. 
plaintiff'may declare on a bond*bearing date on a certain day,*^ 
and prove the delivefy’on another day (i); or may state in 
his plcadiiif^, that the deed was indeiiteii, made, and con¬ 
cluded, on a different day fromlthat oji which tlje deed itself 
professes to have been indented a|d concluded. (2) •* 

Extrinsic evidence may somctiiBcs be admitted to establish < 
a customary ^ri^hf, appendant or yonsc(|uent to other rights ^ 
established by a deed, though sueV customary right is not 
expressed in the <leed, provided tVit it is not inconsistent 
with any of the sli[)ulations. Thus, \ may be shewn, that a 
heriot is due by custom on the death of :ltcnant for life, though 
not expressed in the lease. (3) So, a jlcssee by deed may be 
entitled to an away-going crop by the lustom of the cx)untry, 
though no such right is reserved by tie deed. This wiis de¬ 
termined in the case of Wiggleswoitl v. Dallison (4), which 
was an action of trespass liu’ cuttingVlowu corn, which the 
plaintiff’claimed as his away-going cr<«, after the expiration 
of a lease by deed. The jury foujul/i^-xistence of the cus¬ 
tom; and it was afterwards moved, ^in aVrest of judgment, 
that such a custom was repugnant to the deetl; and to that 
cff’ect a case was cited, which had been determined ten years 
before by Mr. Justice Yates. But the Court of King’s Bench 
held, after a full argument and taking time to consider, that 
the custom was not repugnant. J hey considered such at:u!» 
tomary right as conserpiential to the taking, in the same man¬ 
ner as a heriot may be due by custom, though not mentioned 
in tlve grant or lease. And the judgment of the Court of 
King’s Betich on this point was afterwards affirmed, on a writ 
of error, by the unanimous opinion of the Court of Ex- 
chequer-chamber. 



(\) Godda^l’s case, 4 Rep. 4-b. (3) Per Cur. in White v. Sayer, 
(a) Stone v. 3 Lev. 348. Hall Palm. 211. 

V. Cazefcove, 4 last, 477. (4) i Doug. 201. See 16 East, 

* * 78. I Merivale, 18, 19! 
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But 110 proof will be aclmitt,cd of such a custon^^^vould 
vary or acid to tlic stipulations expressctl o.‘ neccs iin^ 
plied in the leu'-e. In the case of White v. Sac or (i), ^l^cus(;0^l 
lor a lord of a manor to havi; common of pasture in all the 

i ' 

lands of his lenants for life or years was held void and against 
law, “ for that it is part of the th'iig demised,” and conse¬ 
quently the cusloni would be contrary to the lease. And in 
Doe on the demise of StiitU ind v. iSpence (2), it liaving been 
observed, among other thiii^f", in argument, tiiat “ the cus¬ 
tom of the country might h let in as evidence of the holding, 
where no express contract 4)[)eared, (though it could not go¬ 
vern the case then before tin C’ourt,)” Lord Ellenborough C. J. 
observed, that “ the .agro-im nt to quit urcox/zi/g Lo the time 
of cutty is no more than law would have implied, if it had 

not been so exiu’essed ; and Mr. Justice Le lllanc added, 
that “ the custom of /im country would not make the tenant 
quit at a dillerent timj, from that at which he enteredfrom 
which it may be projV-rly inferred, that when a lease has ex¬ 
pressly fixed the time ,)!’entry, it implies so strongly and ne¬ 
cessarily the time of quitting, that a custom cannot beset up 
lo establish a diderentj ime of (juitting, without contradicting 
the lease, f 

Yet, in the case'of Doe on the demise ot Daggetv. iSnow- 
den(3), the Court of Common Plea, are repoited to have 
said, that, 'in a lease for years, if there is a taking from Old 
Lady-Day, the custom of most countries would allow the 
lessee to enter on the arable laiul .it Candlemas, to prepare it 
lor Lent corn; and on tlie meadows not belore May-day, 
W'hen, in the northern counties, they are usually heyned in 
for hay. The {loint was not immediately befine the court; 
but, considering this dictum as a decision, it may perhaps be 
understood to imply, that a general time of entry in a lease 
refers to what the court callcil in that case, and what has since 
been called (4), the iub^/antial lime of entry, that is, to the 
time of entry on the principal subject of the demise; that this 


(l) Palm. an. 

(a) 6£aEt, laa. 

(3) a Black. Rep. inS’ 


(4) See Doe v. \flence, 6 East, 
lao. Doev. Wai’ ns, 7Er*t, 551. 
Doe dera. Heapy v iiowardl‘ii East, 

498. 
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(Iocs |v5>%i/ece5sari]^ involve the time of entry on the subor- 
accessory subjects of tlcmise; that with respect to 
ihejlatftT, therefore, a lease, which mentioned only a general 
tiinfti of entry, might be conwdered as silent; and, consc- 
♦j[uejitl}, that evidence of custorli might be admitted concern¬ 
ing these subordinate parts, witiiout contradicting the terms 
of ji'io lea-^e. Even thus explained, however, the opinion of 
ta* e<i,i! t on this })oint seems to tarry the principle of letting 
in proof' of custom to explain »r vary written a^'eements, 
much farther than it has been iWmitted in any f)f the later 


4S7 


"-‘cisjons. 


Agi’eeably to the rules already mentioned, if in a deed a 
.’^ord t>f description is used, to whitVthe law affixes a certain 
ic-usc, it should seem that evitleneeVannot be admitted to 
shew, that by the custom of the coiintryttho word bears a sense 
different from its ordinary legal acccplajion, unless where the 
deed expressly refers to such enstomaryjor peculiar sense. It 
was, indeed, ruled by Lord Kenyon p. J. in a case at nisi 
[)rius(i), that, where the holding of cirtain lands in the city 
oi' Canterbury was from Michaelmas tc\ Michaelmas, evidence 
was admissible to shew, that, by tlu; ci|stoin of the county of 
Kent, all demises to hold “ born IV^i^ielmas” commented 
at Old Michaelmas, lint the authofity of this ease seems 
oviuturned by that ol’ Doe on the demise of ^ipiccr v. Lea. (2) 
One of the questions there was, whether a lease from Michael¬ 
mas generally, which prima tacic must be taken to mean New 
Michaelm.as, was capable of being sliewn by Extrinsic ovi- 
dei -i (such as the fact of a previous holding by the samQ 
tenant, and the understanding of the parties) to mean Old 
Michaelmas. And to support the aflirmalive, the decision 
already mentioned of Lonl Kenyon at nisi prius was cited 
and relied on. But the Court of King’s Bench were of 
opinion, that no extrinsic evidence could be given to explain 
the time of holding stated in tlic deed, which mu^t be taken 
to be from New Michaelmas, since the act ol’ parliament for 
alteninc the 4 stylc; unless, as Lord Ellenborougli C. J. ob- 



the Mayor of 
fd, cited in n East, 


(a) n East, 31a.. 


1x4 


served. 
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.servoil, there hod been some reference in ihndced the 

prior holding. 'J'lie same principle which governsH)ll^‘*ast 
case seems etjually applicable to agreements to sell a Venhiit 
number of acres of land generally, in which case the acres are 
to be computed, not accordiiig to the custom of the place, 
but by the statute measure(i); thoujrh it must be confessed 
that, in some cases, where the number of acres may be thought 
to have beet' put rather by V'ay of description than measure¬ 
ment, or where some othej^ grounds (not indeed very defin¬ 
able) appeared for an excejyion to the general rule, they have 
been computed according \h the gr-uernl understanding of the 
coimti'y. (2) And, from a/lalogy to the rule above mentioned, 
on a sale of so many bi/,hcls of corn generally, (supposing 
that a custom to .sell l)y/‘hy other than the Winchester mea¬ 
sure were not illegal i/id void(:?),) it might perhaps belaid 
down, notwithsiandin'j: a dicliun in an old case to the con¬ 
trary (4)? that the bn hel must be intended to mean not the 
customary but the si|itiite busliel. (5) It appears, indeed, 
to be a general print iple, that when a word is used which 
has a legal meaning, ii'must be understood in its legal accept¬ 
ation. (6) d 

3. Policies of in.s'Ira\^icc, though not specialty contracts, are 
within the same' rule, and cannot be contradicted or va¬ 
ried by any niitlen agrc'cment. made by the parties before 
the time of signing the policy. Thus, in an early case, 
whei’e, in an action on a ))olicy of insurance from Arch¬ 
angel to Tegliorn, the defendant attempted to shew, that the 
agreement before the siibscrijition of the policy was, that the 
adventure should begin only from the Downs, the Court 
would not admit the evidence. (7) Loi\l Chief Justice Pem- 


(I) Wing V. Earle, Cro. El. *67. 
Morganv.Tedca!>tle,Poph.55. Wad- 
dy V. Newton, 8 Mod. *76-, and see 
3 T. R. 274 - 

(3) Morgan v. Tedcastle, Poph. 
53. 3 Roll. Rep. 67. Sir J. Bruin’s 

case, cited 6 Rep. 67. Some v. Tay¬ 
lor, Cro. El. 665. 

(3) See R, V. Major, 4 T. R. 730. 
Master, &c. of St. Cross v. Loid 
Howard dc Walden, 6 T. R. 338. 


(4) By Croke J. In Floyd v. Bet- 
hill, I Roll. Rep. 420. 

(s) llockin V. Cooke, ;T.R. 314. 

(6) 6 T. R. 344. 

(7) Kaines v.Kniglitly, Skin. 54. 
S. C., referred to in Bates v. prab- 
hara, 2 Salk. 444.^.^^ but mis-ctated. 
Weston v.Eines, y'^j.aunt, iij,. Uhde 
V. Walters, 3 Can^jb. 16. -jj 


berton 



489 


Sect. ^.] d) vary or discharge JFriltcn fnstrumcids. 

bertli'^^'n that case said, that policies were sacivd things, and 
tlm^-ff nierchant shoidd no more be allowed to go from what 
he tiad^ subscribed in them, than he who subscribes a bill of 
exchange, payable at such a ilay, ^hall be allowed to go from 
it and say, it was agreed to be an condition, &c., when it may 
be that the bill had been negotiated; for though neither of 
them are specialties, they are of great credit, and much for 
the support and advantage of tnlcle. 


The same rule of course a|)pli('Y to charter-parties, for they 
are under seal. Therefore, in a nisi prius case, where a ship 
was charterejl to w.-fit for convoy nt Portsmouth, Lord Ken¬ 
yon would not sulfer a parol agrocNient to be set up on the 
other side to substitute Corunna I’ortsmouth. (i) And 
this doctrine was sustained by the tV'iirt of King’s Hench in 
the case of White v. Parkin (2), though they held that it did 
not apply to that particular case. 

/ 


Upon the same principle, in an action on a promissory 
note or bill of exchange, the delcMulaiit will not be allowed to 
give evidence of an agreement betwcdi him and the plaintiff^ - 
at the time of making the note, that .'it should be renewed, 
and that ))aynient should not be den/mded on its becoming 
due. (3) So, in the ease of contracts of liiring between mas¬ 
ters of ships and seamen, (though they are directed by statute 
to be ill writing under a penalty to be inflicted on the master, 
and it has not been decided that they are void, if unwritten,) 
still, when once reduced into writing, they cannot be varied 
or added to by parol. Thus, it was ruled in the Couft af , 
Common Pleas, that a mate in a slave-ship could not, on the 
ground of a verbal promise, claim the perquisite of the price 
of a negro slave beyond the wages due to him by certain 
written articles of agreement executed between the master. 


olficers, and crew. (4) 

** Howe^, it has been long determined by a variety of cases,. 
that mcrcalttile contracts, such as policies of insurance, char- _, 

(i)Vestie v.fte la Torre, cited (3) Hoare r. Graliarp, 3 Campb. ^ 
I a § 57. Hogg V. Snaith, iTaunt. 347. " 

(a)J5Eai?|578. (4) White v. Wilson, a Bos. & Pull. 


tdr- 
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tcr-parties, and others of a like nature, swe to be consul rued 
conformably with the usage and custom of mcrchanfsj.'^ ’On 
mercantile contracts relating to insurance, said Ivord Hard- 
wicke in a case before him, courts of law examine and 'hear 
witnesses, as to the usage anp understanding of merchants 
conversant therein; for they have a style peculiar to them¬ 
selves, which is short, yet is understood by them, and must 
be the rule, of constructionlj(i) Ihus, where an insurance 
was on a -ship from Londo/i to the East Indies, warranted 
to depart with convoy, thJj Court held, that this clause of 
warranty must be construdl according to the usage among 
merchants, that is, from snch place wli^re conv/)ys are to be 
had, as from the Downsyp) So, where the insurance is on 
goods till landed, and f^e defence is, that the plaintiff has 
been guilty of unreas^iahle delay in landing, the question 
can only l)e decided by knowing the usual practice of the 
trade, with which evoi’y underwriter is supposed to be ac¬ 
quainted, whether tht practice has been recently or long 
establislied. (3) 

It has indeed been t/oubted by Judges of the highest autho¬ 
rity, whether the practice of admitting such evidence has not 
been carried to an inci'^ivenient length. In the late case of 
Anderson v. Pitcher (4), Lord Eldon C. J. expressed himself 
ill the following terms: “ It is now too late to say, that this 
warranty is not to be expounded with due regard to the usage 
of trade. Perhaps it is to be lamented, that in policies of in¬ 
surance parties should not be left to express their own menn- 
kig'^by the terms of the instrument. This seems to have been 
the opinion of that great Judge Lord Holt. (5) It is true, 
indeed, that Lprd Mansfield, who may be considered the 
■establisher, if not the author, of a great part of this law, ex¬ 
pressed himself thus: ‘ Wherever you render additional 
words necessary and multiply them, you also multiply doubts 

459* 4 Ves. 33^* Edic (aj EethuHer’s case,'if Salk. 443 . 

V. E. In.Comp. a Burr. iii6. Chau- (3) Noble v. Kenn* Wy, i Doug, 

rand v. Antjerstein, Pcjke N. P. C. 510. Vallance v. W War, i cib. 
43. Cochra^etberg, 3 Esp.N.P.C. 503. 
lai. Uhdev. Walters, 3 Campb. 16. (4) a Bos, & 

Birch .V. Depeyster, i Surkie, aio. (5) Lethulier 
4 Campb. 385. S. C. 

and 
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and jcriticisms.’(i) Whether, however, it be not true, that 
as subtlety is raised by the application of usage to the 

Construction of a contract, as by the introduction of additional 
wowls, might, if the matter were res integra, be reasonably 
questioned.” 


But though the usage of merchants, with reference to 
which the parties are supposed t«* contract, may be frequently 
resorted to for explaining or demiing the terms of g.*policy, it 
is not therefore to be sup})ose'd, Ajiat this sj)ecies of conU’act 
is not subject to the same rules td’ construction as are appli¬ 
cable to Ollier written instruinents.t The same rules of con¬ 
struction appfy to every kiiul of coiiliact. The terms of a 
jiulicy are to be understood in tl .eir plain, ordinary, and 
pj-oper sense, unless they have gene'ully, in respect to the 
subjecl-inatter, (as by the known usag3 of trade or the like,) 
ac(|uiretl a peculiar sense distinct from the popular sense pf 
the words; or unlesh the context evidently points out, that 
they must in the particular instance, and in order to effectuatp 
the immediate intention of the parties, be understood in some 
other special and peculiar sense. (2) ih*oof of usage is not 
admissible to contradict the plain unequivocal language of a 
policy; and therelbre in an action on 'a policy of insurance 
“ on the slnp till moored at anchor vwenty-lour hours, and 
on the goods till dischaj-ged and safely lamlcd,” evidence 
having been ailmitted, that by the custom of the trade tlie 
risk on the goods, as well as on the ship, expired in twenty- 
four hours, the Court of King’s Bench granted a’ncw trial on 
that ground, and on the new trial the evidence was rejected,j(3]^ 
Kviilencc ol’ usage of trade, which contradicts the express 
words of a contract, is inadmissible. (4) 

This doctrine of admitting evidence of usage to explain 
and construe mercantile contracts is strongly illustrated by 
tlic case Cutter v. Pow'eU(5), which was an action of as- 


^1) Lilly v.\wer, I Doug. 74. (3) Parkinson v. Collier, sitt. 

( ( 2 i By LorAElleuborough C. J. after Mich. 1797, Park. Insur- 4T6. 
nn delm^ing juJrTient in Robertson (4) Yeats v. Piin, Marshall, 
V. Frenc\ 4 Eas ^ 135. Birch v. 141. 

Depeystejf^Can-jib. 385. Chau- (5) 6T. R. 3*0 
rand v. ' >, Peake, N. P. C. 


sumpsit 
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sumpsit brought by an administratrix for work and labour 
done by the deceased. Jt appeared that the captaiDr'^f a 
ship had given a note to the deceased, by which, he 
promised to pay a sum of money to the tleceased, 'pro¬ 
vided that he proceeded on a voyage, and continued to 
do his duty as second mate, to the port of destination. 
The second mate died on the voyage, and the question 
was, whether the plaintiff |(COuld recover in this general 
action any portion of the ivages for the time the deceased 
had served. An enquiry /had been made by the direction 
of the Court relative to illhe usage of merchants on this 
kind of agreement; but/ no settled us.ngc cquld be ascer¬ 
tained one way or the other. Lord Kenyon in delivering 
his opinion, after stating, that the deceased stipulated to 
receive the larger sum, if the whole duty were performed, 
and, mdcss the whole wejc performed, to receive nothing, 
added, that on this particular contract his opinion was 
at present formed; at the same time, said Lord Kenyon, 
if we were assured, that these notes arc in universal 
use, and that the cmumeicial world h.avc received and 
acted upon them in a different sense, I should give up 
my opinion. And Mr. Justice Lawrence said,—“ With 
regard to the commou case of an hired servant, to which 
this has been compared, such a servant, though hired 
in a general way, is considered to be hired with re¬ 
ference to^the general understanding upon the subject, 
that the servant shall be entitled to his wages for the 

time he serves, though he does not continue in the ser- 

.vice during the whole year. So if the plaintiff in this 

case could have proved any usage, that persons in the 

situation of this mate are entitled to wages in proportion 
to the time they served, the plaintiff might have ‘recovered 
according to that usage. But if this is to depend altogether 
on the terms of the contract itself, the plaintiff' canqpt recover 
any thing.” I 


Agreements 
within the 
statute of 
frauds. 


4. The same rule applies to all written agre^nents,/rhid 
the statute of frauds requires to be in writing^ niey/cannot 
be contradicted, or added to, or substantially ?varied/jy parol 

* c^endc 
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evidence (i); for such evidence would defeat the statute* and 
introduce that uncertninty, which it was the object of the 
K^islature as far as possible to suppress. Where the rent for 
a h^se was specified in a written agreement to be twenty-six 
pounds a year, and the landlord in an action for use and oc¬ 
cupation pro[)osod to sliow by parol evidence, that the tenant 
had also agreed to pay the ground-rent, the Court refused to 
admit the evidence. (2) * So, vfhere a tenant, having paid 
the land-tax, brought an action recover it back’from his 
landlord, and gave in evidence a written memorandum of 
agreement in the plaintilf’s hand-writing, which specified the 
rent and terms, but was silent respecting the payment of 
taxes, the del*mdant offered parol evidence, that, previously 
to the drawing up of the meinorandum, it had been men¬ 
tioned and was understood by the parties, that the rent 
was to be paid clear of all taxes; this evidence was re¬ 
jected, and the Court of Common Pleas afterwards, on a 
motion for a rule to shew cause why the verdict should not be 
set aside, adjudged the evidence to be inadmissible, and re¬ 
fused the rule. (3) 


Upon the same principle, the verbal declarations of an 
auctioneer at the time of sale are not admissible in evidence 


(i) Binsted V. Coleman, Bunb- 
65. Parterichc v. Powlet, a Atk. 
383. Meres v. Ansel), 3 Wils. 0.75. 
Wain T. Warlters, 5 East, 10. Hope 
T. Atkins, I Price, 143. Bartlett v. 
Pickersgill, i Cox. Ch. C. 15. 


( a ) Preston r. Merceau, % Black. 
1149- 

(3) Rich v. Jackson, 4 Bro. 
Ch. C. 515. 6 Ves. jun. 334- n* 

S.C. 


* In the case of Preston v. Merceau, above cited, Mr. Justice Blackstone, 
after stating, that the Court could neither alter the rent nor the term, 
the two things expressed in the agreement, is reported to have added, 
“ that with respect to collateral matters it might be different; the plaintiff 
might shew- who was to put the house in repair, or the like, concerning 
whi ch not hyg is said.” But this opinion is not consirtent with the prin- 
^le establisll^ in Meres v. Ansell (3 Wils. ^75.), Rich v. Jackson (4 Bro. 
^h, C. 515.), Yowell V. Edmunds (izEast, 6.), and several other cases 
'aboTCwentione* which plainly shew, that parol evidence is not admissible 
either t^ary or ;o add to the terms of the written agreement. To add 
a new te^,-''r to define what was before indefinite, is in effect to make a 
materi>?variatlon. 

for 
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for the purpose of varying, or adding to, or explaining the 
printed conditions of sale. (i) Thus, where the conditions 
described only the number and kind of timber trees to ke 
sold by lot, but said nothing as to the weight of the timber, 
the defendant, in an action for not completing his purcliase 
according to the conditions, was not allowed to prove, that 
the auctioneer at the sale had warranted the quantity of timber 
to amount tq a certain weigh|, and the Court of King’s Ilench 
was of opinion, that this evidence had been properly reject¬ 
ed. (2) Lord Ellcnborough said, that “ the purchaser ought 
to have had it reduced into writing at tlie time, if the repre¬ 
sentation then made as to the quantity swayed him to bid 
for the lot. If the parol evidence were admissible in this case, 
in what instance might not a party by parol testimony super¬ 
add any term to a written agreement ? which would be setting 
aside all written contracts, and rendering them of no clfcct. 
There is no doubt, that the warranty as to the quantity of 
timber would vary the agreement contained in the written con¬ 
ditions of sahi.” 


So, when a contract is made for the sale of goods, and 
the bargain has been reduced into writing, pursuant to the 
17th section of the statute of frauds, parol evidence would 
not be admitted to shew that the parties agreed to vary the 
quantity of goods' to be delivered. But the rule is diflcrcnt 
with respeqt to the time of delivery, or the particular mode 
of delivery, which are not essential parts of the contract, but 
are frequently expressed in the memorandum, together with 
the*quantity and the price of the goods, in order the more 
easily to carry the contract into execution; prot)f of a verbal 
agreement has therefore been allowed to prolong the time 
limited in a written contract for the delivery of a certain 
quantity of barley (3), on the ground that it was only a con¬ 
tinuance of the original contract, a forbearance on the part 
of the plaintiff for a longer time. And in a very \a,(i case (4), 


(1) Gunnls v. Erhart, i H. Bl. 
289. Jenkinson v. Pepys, cited 6 
Ves. jun. 330. Higginson v. Clowes, 
15 Ves. jun. 516. Clowes v. Hig¬ 
ginson, I Ves. & Beam. 534. Winch 


(z) Powell V. Edmixids, ia^st» 

(3) Warren v. fctagg, ru^ld by 
Buller J., cited in 3 1 ’. H. ffi. 

(4) Cuft‘ V. Penn, i |:daulc & 
Selw. 31 . 


V. Winchester, i Vea. & Beam. 378. 


14 


where 
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'where the question was, whether after a part-delivery of 
goods, which by a written contract were to be delivered at 
fi]^d times, a verbal agreement to extend the time for the de¬ 
livery of the remainder was good, the Court of King’s Bench 
held, that it was good; for this was not a parol variation of 
the contract, but what bad been done was oidy in perforraajice 
of the original contract; the parties agreed to a substitution of 
other days instead of those origiredly specified for its perform¬ 
ance, but still the contract remailied. .• 

• 

It has before been observed, that where no consideration 
is expressed in a deed, a consideration may be proved. But 
in some particular cases within the statute of frauds, the con¬ 
sideration must be stated in the written niemorandum, and if 
it is not stated, the defect cannot be supplied by parol evi¬ 
dence; thus, in the case of Wain v. Warlters (i), which was 
an action on a promise to pay the debt of a third person, the 
Court of King’s Bench held, that the memorandum signed by 
the defendant ought to have expressed the consideration of 
the promise as well as the promise itself, and, the consider¬ 
ation being omitted, that the plaintiff was not entitled to 
recover. 

5. By the rule of law, independently t>f the statute of Contracts 
frauds, parol evidence cannot be received to contradict a 
written agreement; the written instrument must be considered of frauds, 
as containing the true agreement between the parties, and as 
furnishing better evidence than any which can be supplied by 
parol. (2) The reason, assigned by J^ord Coke, against ad-« 
mitting parol evidence to contradict the terms of a deed, is 
very general, and applies to the case of a written agreement, 
though writing may not have been absolutely necessary. “ It 
would be inconvenient,” he says, “ that matters in writing, 
mode on consideration, and which finally import the certain 
truth of th^ agreement of the parties, should be controlled by 
ap.;avermeni';^f the parties, to be proved by the uncertain tes- 

(i) \Ea«t, 10. As to this case, man v. Phillips, 15 East, 272. Sec 
see Stadt\ I.ill, 9 East, 348. Ex ante, p. 367. 
parte Mini t, 14 Ves. jun. 190. Ex (2) 2 Atk. 383. 2 Bro. Ch. C. 

parte Gji/dona, 15 Ves. 287. Bate- 219^ 7 Ves. jui). 218. 4 Taunt. 786. 

timony 
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timony of slippei y memory.” { i ) U’Iiuh, where there lias been 
a contract in writing for the sale ol’ goods, specifying the 
qHantily and the jirice, neither of tlie contracting partj’'*s 
would be allowed to give evidence of conversations previous to 
or at the time of making the bargain, tor the purpose of prov¬ 
ing that the price was to be diherent., or that a diflereiit quan¬ 
tity was to be delivered; for this evidence would directly 
contradict the written niemofandum, which must be considered 
as expressing the final int6ntion and understanding of the 
patrtics at the time of the contract. For the same reason, if 
the time of carrying away the goods is not expressed in the 
agreement, (and therefore a reasonable time is allowed,) ■evi¬ 
dence will not be admitted, that the purcha&ei- verbally agreed 
to carry them away immediately after the purchase. (2) But 
if it was not necessary in the first instance to have the bargain 
reduced into writing, evidence of conversations subseqrie 7 it to 
the time of making the agreement would probably he admitted, 
to shew that the parties agreed afterwards to vary the contract, 
or add some new stipulation. Here the written agreement, 
so far as it purports to express the true meaning of the parties, 
that is, down to the time of its being concluded, is not in any 
manner contradicted or impugned; but from the proposed 
evidence it would appear, that they afterwards varied or added 
to the contract; which is not inconsistent with any thing con- 
tahied in the original agreement. Lord Hardwicke is reported 
to have said in a case before him (3), that “ to add any thing 
to an agreement in writing by admitting parol evidence, 
which would affect land, is not only contrary to the statute 
of/rauds, but to the rule of common law, before that statute 
was in being.” It is not, however, expressly stated in the 
report of the case before Lord Hardwicke, whether the 
circumstance to which the parol evidence related, was pre- 

(i) 5 Rep. 26. be liable for all accidents. It does 

(a) Greaves v. Ashlin, 3 Campb. not appear from the report, whether 
• 426. See ante, p. 494. See Jeffery the written memorandtan was signed 

Vr Walton, I Starkie, 267., where, in by the defendant; itff waiuOL .'ign- 
an action for not taking proper care ed, it cannot be q .nsidered as I- 
of a horse, whirh the defendant had dence of the agreement, Inj - 

hired, the time of hiring and price ram v. Lea, a Campb. 521V 
were proved by a written rnemoran- (3) Parteiiche v. Powjilt, 2 Atk. 
dum, and it was proved by parol evi- 384. See Clinan v. Cooke, l Schoal. 
Jcncs, that the defendant agreed to Sc Lef. 35. 

vious 
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vious 01* subsequent to the signing of the agreement; but it 
seems rather probable, from the nature of the case, that it 
previous. 

A’lul though an ambiguity appai-cnt on the face of a written 
instrument cannot be cxj)Jaineii by extrinsic evidence, yet 
wliere a question arises as to the general intention of the 
parties, concerning which the inurnment is not decisive, it 
has been held, that proof of independent facts cdlliUcral to 
the instrument may be properly admitted. Thus, in’the case 
of King V. Lttindon(i), where, on a question between two 
parishes respecting the settlement of a pauper, it appeared, 
that the paupe? agreed to serve a person three years to learn 
the business of a carpenter, and evidence was admitted at the 
sessions, that, at the time of making this agreement, the 
pauper agreed also to give a sum of money as a premium to 
l)e taught the trade; that he paid the money, and that he was 
not to be employed, nor was he employed, in any other work 
than that of a carpenter; the Court of King’s Bench held, 
that the evidence was properly admitted, as it w'as not offered 
to contradict the written agreement, but to ascertain an inde¬ 
pendent fact collateral to the written instrument, in order to 
explain the intention of the parties, the instrument being in 
some measure equivocal. It does not distinctly appear from 
the report, whether the fact alluded to was the verbal agree¬ 
ment, (by which the pauper agreed to pay a premium, and 
stipulated that he was to do only carpenter’s work,) or only 
the payment of a certain sum of money by the pauper to 
the master at the time, when the agreement was made. But 
from the opinions expressed by the Court, in which the evK 
dence of the verbal agreement was not adverted to, it may be 
inferred, that the latter fact alone was judged to be admissible. 
Lord Kenyon said, “ The evidence was offered to ascertain 
an independent fact, and I think it was properly received in 
evidence. That being so, the case appears to be shortly this: 
in consideration of three guineas paid by the pauper, the 
mr jter under, ook to teach him the business of a carpenter, and 
tl,ie pauper was to serve three years.” Mr. Justice Lawrence 

(i) 8 T.R. 379- And see i4Ves. 170. 
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expressed himself nearly in the same words; and Mr. Justice 
Lc Blanc concurred in opinion with the Court, that the parol 
evidence was admissible, as evidence of a fact collateral-to 
the written instrument. (i) 

A deed cannot be discharged or revoked by parol; for 
every contract or agreement, says Lord Coke, ought to be 
dissolved by matter of as high a nature as the first deed; 
nihil tarn conveniens est naturali sequitati, quam unumquod- 
que dissolvi eo ligamine, quo ligatimi est. (2) But it appears 
to be generally understood, that executory agreements in 
writing, not under seal, may before breach be discharged 
and abandoned by a subsequent unwritten agreement, as well 
in cases where the original contract is required by the sta¬ 
tute of frauds to be in writing, as where writing is unneces¬ 
sary. The reason, above cited from Lord Coke’s reports, 
applies only to agreements by specialty. Agreements, not 
by specialty, whether written or unwritten, are classed on 
the same level, and denominated agreements by parol; there 
is no such third class recognised by the law of England as 
contracts in writing not under seal; if they are merely written 
and not specialties, they arc called parol (or, more properly, 
simple) contracts. (3) It follows, therefore, that to admit 
evidence of an. unwritten agreement, for the purpose of 
shewing an abandonment or discharge of a previous written 
argreement, would not be to dissolve the agreement by matter 
of an mferior nature. Nor does the statute of frauds contain 
aiiy provision respecting the dissolution of agreements; it 
prescribes the manner of revoking wills, and in many cases 
makes a written memorandum necessary in order to establish 
and enforce agreements, but as to the discharge or abandon¬ 
ment of executory agreements the statute is entirely silent, 
leaving the case as it stood at common law. The 17th section 
enacts, in certain cases, that “ a contract fm' the sale of goods 
shall not be allowed to be good, unless some note or memo¬ 
randum, iii writing, of the bargain shall be made and signed,” 

(i) See also 14East, 544. {3) Rann v. Hughes, 7 T. R. 

(a) j Rep. a6. a, 3 Lev. 334. jjo n. 

Blake’s case, 6 Co. Rep. 44 a. 

Braddick v. Thompson, 8 East, 344. 

&c.; 


LI 



499 


Sect. 2.] to vary or discharge JFritten Instruments, 

&c.; but an agrocuient to waive that contract, before breach, 
is not a contract for the sale of goods, and may therefore be 
binding, though not reduced into writing. 8o, the fourth 
section enacts, that “ no action shall be brought upon any 
contract or sale of lanctSf &c., or any interest in or concerning 
them, unless the agre^nijont, upon which the action sliall be 
brought, or some memorandum or note thcreofi shall be 
in writing,” See .; this is very duderent from enacting, that all 
contracts or agreements concerning land shall be itr writing, 
terms so general and comprehensive that, if they had ticcn 
introduced into the act, they might be considered as including 
an agreement for the waiver of a j)urchasc-contract, as well 
as the originai agreement itself; the section oiily provides, 
that “ no action shall be brought nj)on any contract or sale of 
landsf See., but it does not proceed to enact, in case an action 
is brought, and the defence set up is a dissoliuioti and aban¬ 
donment of the agreement, that some note or written 
memorandum is also necessary to give effect and validity to 
such subsequent agreement. 

On a bill filed in a court of equity for the specific per¬ 
formance of a written agreement, it appears to be the better 
o})inion, that the defendant may insist, that the agreement 
has been since discharged merely by parol between the 
parties. {i) In the case of Buckhouse and Crossby {2% in¬ 
deed, where a bill was filed for tlic specific performance 
of a contract for the sale of an estate, and the defendant 
insisted diat the contract had been discharged by parol, in 
support of which the case of Goman v. Salisbury was cited 
as an authority, Lord Hardwicke is reported to have cic-* 
dared, that, “ though he would not say, that a contract 
in writing could not be waived by parol, yet he should ex¬ 
pect in such a case a very clear proofs and the proof in the 
case before him he thought very insufficient to discharge a 
contract in writing;” Lord Hardwicke then observed, that 
the statute of frauds requires, “ that all contracts and 

( i) Oomaft V. Salisbury, i Vem. cellor Redesdale Ift i Schoal. & Let. 
240, cited and approved by Sir J. 39. a Ves. 299. S. P. 1 Ves. jup. 
Strange in Legal v. Miller, a Ves. 404 " S. P.’17 Vcs.jun. 356* 

299., and in PItcairnev. Ogbourne, (a) Etj-Cas. Ab. 31* 

2 Ves. 376., and cited by Lord Chan- 

K K 


agrcemoits 



500 


Of the Admissibility of Parol Evidence, [Ch. 10. 

agreements concerning land should be in writing (i), and 
that an agreement to waive a purchase-contract is as much 
an agreement conceniing land as the original contract; how¬ 
ever, there was not occasion then to determine the point.” * 
And in the case of Bell v. Howard (2), Lord Hardwicke, 
after noticing an objection on the part of the defendant 
against decreeing an execution of written articles for the sale 
of an advowson, {namely, that the plaintiff' had waived the 
articles,) Is reported to have said, that “ it was certain an 
interest in land could not be parted with or waived by naked 
parol without writingbut added, “ that articles may by 
parol be so far waived, that if the party come into a court of 
equity to have a specific execution of them, such parol-waiver 
will rebut the equity which the party before had, and prevent 
the court from executing them specifically.” But, in the 
last case on this subject (3), where the plaintiff prayed a spe¬ 
cific performauee of an agreement for a lease, under which 
the plaintiff had taken possession, and afterwards, as the de¬ 
fendant stated in his answer, the parties mutually abandoned 
the terms of the written agreement, and made another agree- 

(i) See ante, p. 49E, 499. (3) Price v. Dyer, 17 Ves. 356. 

(a) 9 Mod. 30a. 363. See also 9 Ves. 150. 


* In this case of Backhouse and Crossby, the waiver was not between 
the purchaser and vendor, but between a former and a subsequent purchaser. 
The material facts of the case will be found to be, that A. seised of lands 
in fee-simple mortgaged them to the defendant, and afterwards authorised 
his attorney to sell the estate, who sold it by parol agreement to the plain- 
tiflr; A. being informed of this, wrote to the plaintilT, acquainting him, that 
he accepted the purchase-money; afterwards A. by letter offered the estate 
for the same money to a third person, who agreed with A. for the purchase 
on behalf of the defendant, and accordingly A. by indenture conveyed the 
premises to the defendant in consideration of 300 guineas then pud. Be¬ 
fore this conveyance, C., who treated for the purchase on behalf of the de¬ 
fendants, had notice of the plaintiff’s title, but being examined as witness 
for the defendant, swore that, before the conveyance was executed to him, 
the plaintiff agreed, that all prior contracts between him and A. should be 
void, and that it should be referred to A., whether the plaintiff or tKe de¬ 
fendant should be the purchaser, and that A^ being written M, gave the pre¬ 
ference to the defendant. 
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ment by parol) the Master of the Rolls, observing upon the 
argument for the defendant, “ that the agreement was waived, 
and that a written agreement may be so hir waived by parol, 
thaf the Court will refuse the interposition of its equitable 
jurisdiction to enforce it,” sakl, that as he conceived there was 
not in the case before* him any waiver within the meaning of 
the dicta or the decisions upon the subject, it was not neces¬ 
sary for him to give any precise opinion upon tjie point; 
“ but,” he added, “ as at present advised, I inclirie to think 
upon the doctrine of this court, such would be the effect *of a 
parol w'aiver clearly and satisfactorily proved. The waiver 
spoken of in,the cases is an entire abandonment and dissolu¬ 
tion of the contract, restoring the parties to their former situa^- 
tion. No such thing was for a moment in the contemplation 
of the parties. All that they at any time meant was to add to 
or modify the terms of the original agreement.” The bill 
was accordingly dismissed, but without costs. 


Sect. III. 

Of the Rule in Courts of Equity, respecting the Admissililily of 

Parol Evidence. 

The rules of evidence in courts of equity arc the same as 
in courts of common law; and it is a general principle, esta¬ 
blished in the former, no less than in the latter, that parol 
evidence of the intention of the parties is not admissible to 
vary or add to the terms of a written agreement, (i) If the 
agreement is certain, explained in writing, and signed by 
the parties, that binds them: if it is not certain, and parol 
evidence is necessary to prove what the terms were, to admit 
such evidence would effectually break in upon the statute of 
frauds, and introduce all the mischiefs, inconvenience, and 
uncertainty, which the statute was designed to prevent. (2) 
In the case of Rich v. Jackson (3), therefore, on a bill for 

(i) Fell V. Chambcrlalne, a Dick. (a) Buller J., Brodie v. St. Paul, 
414. Hare v. Shearwood, 1 Ves. i Ves. jun. 333. 
jun. *41. . Jordan v. Sawkins, 3 Br. (3) 6 Ve». 334* «• 

Ch. C. 388. I Ves. jun. 40a. S. C. 

Jackson v. Cator, 5 Ves.jun. 688. 
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specific performance, the Court of Chancery gave the same 
judgment against tlie admissibility of parol evidence varying 
a written contract, as had been previously given by the Court 
of Common Pleas in an action between the same paities. 

The question,” said Lord Rosslyn in that case, “ is, 
whether in equity any more than at law such evidence ought 
to be admitted; whether there is any distinction in a court 
of equity, where a party comes to enforce a written agree¬ 
ment by obtaining a more formal instrument, and to add, in 
doing that, a term not expressed in the written agreement, 
and of such a nature as to l>ear against the written agree¬ 
ment ? 1 have looked into all the cases, and cannot find that 

this court has ever taken upon itsellj in executing a written 
agreement by a specific performance, to add to it by any cir¬ 
cumstance that parol evidence could introduce.” 

There arc certain exceptions to this general rule, the prin¬ 
ciple of which will be briefly considered in the present section. 
First, it will be enquired, in what cases a dfnidant may prove 
by parol evidence a variation in a written agreement, contrary 
to the intention of the party; secondly, whether a plaintiff may 
produce such evidence. Some cases will then be mentioned? 
in which extrinsic evidence has been admitted, to rectify mis- 
takcw in deedsi, and for the purpose of raising trusts in wills. 

I. When a court of equity is called upon to exercise its 
peculiar jurisdiction by decreeing a specific performance, 
the party charged is admitted to shew, that under the cir¬ 
cumstances the plaintilf is not entitled to have the agreement 
specifically performed. (i) The admission of such evidence 
as matter of defence is very frequent; it is used to rebut 
an equity. The defendant says, “ The agreement which you 
seek is not the agreement which I meant to enter into;” 
and then he is let in to prove fraud or mistake. (2) For the 
Court will not grant a decree for specific performance, unless 
it is satisfied, that under all .the circumstances it is equitable 
to give more relief than the plaintiff is entitled to at law. 

The statute of frauds has not altered the situation of a 

(1) 7 Ves. jun. 2119. (2) I Schoaf. & Lef. 39. 

defendant, 
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» 

defendant, against whom a specific performance is prayed; 
and he may give the same evidence now, which he might 
hjve given before, (i) For the words of the statute are, that 
“ no* person shall be charged upon any contract or sale of 
lands, &c., unless the agreement or some memorandum or 
note thereof shall be ib 'writingi and signed by the party to 
be charged therewith or some other person thereunto by 
him law'fully authorised.” No person, then, can.be charged 
with the execution of an agreement, who has not either 
by himself or his agent signed a written agreement; but 
the statute does not say, that, if a written agi-eement is; 
signed, the same exception to it may not be taken as before 
the statute. Now before the statute, if a bill had been 
brought for specific performance, and it had appeared that 
the agreement had been prepared contrary to the intent of 
the defendant, he might have said, “ That is not the agree¬ 
ment meant to have been signed.” Sufh a case is left by the 
statute, as it was before; the statute does not say that a written 
agreement shall bind, but that an unwritten agreement shall 
not bind. (2) 

The general principle, to be deduced from the various 
authorities on this subject (3), appears to be, that a defendant 
in answer to a bill for a specific performance maj^sug¬ 
gest, and prove by parol evidence, that by reason of fraud, 
surprise, or mistake, the written instrument does not correctly 
and truly express the agreement, but that there is an omission 
or insertion of a term, or some material variation, contrary 
to the intention and understanding of the parties. , ^ 

The defendant may be admitted also to prove by parol 
evidence, that, after signing the written agreement, the par¬ 
ties made a verbal agreement varying the former; provided 
those variations have been so acted upon, that the original 
agreement can no longer be enforced without a fraud upon 

(1) l4Ves.jun. 524. 6 Ves. jumjaS. Woollam v. Hearn, 

(2) See Lord Redesdale’s judg- 7 Ves. jun. ill. Clarke v. Gr.int, 

meat ia the caw of Clinan v. Cooke, i4Ves. jun. 524. Ramsbottom v. Gos- 
1 Schoal. & Lef. 39. den, i Ves. & Beam. 165. Winch v. 

(3) Joynes v. Stathara, 3 A tk. 388. Winchester, i Ves. & Beam, 375. 
Marquis of Townsend v. Stangrooni, 
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the ilefendant. Thus, in a case where there was a written 
agreement for the lease of a house at the annual rent of 32/., 
and that the owner of the house should put it in repair; it 
was afterwards discovered, that the house was not worth re¬ 
pairing, and without any alteration of the agreement the house 
was in consequence pulled down with the consent of the tenant, 
who was apprised of the great expence, which the landlord 
must necessarily have incurred in making the repairs; the 
tenant then made a verbal agreement to add 8/. per annum 
to the 32/., provided the house should be rebuilt; and on a 
bill brought by the tenant for a specific performance of the 
lease, on the foot of the written agreement to pay 32/. rent, 
the defendant in his answer set up the parol agreement. (i) 
Here the original agreement was unexceptionable, but the 
execution of it under the new circumstances would have been 
a fraud upon the landlord; the landlord having rebuilt instead' 
of repairing the hou^, and the tenant having agreed to pay 
an additional rent in consideration of the additional expence. 
But vjiriations, verbally agreed upon, arc not sufficient to pre* 
vent the execution of a written agreemenl, where the situation 
of the parties in all other respects remains unaltered. (2) 

^^2. Whether a plaintiff in equity, on a bill for the specific 
perfoivmance of a' written agreement, can in any case be 
admitted to prove, that some terms of the agreement have 
tjeen bhiitted or varied by fraud, mistake, or surprize, and that 
the agreement is different from what the parties intended; 
and whetlier, on such a case being distinctly proved, the 
plaintiff can obtain a decree for a specific performance of the 
agreement in its rectified form, is a much larger and more 
difficult question, and one on which it is not easy to reconcile 
all the authorities. In the cases of Lord Irnham v. Child (3), 
and Lord Portmorc v. Morris {4), where the plaintiff filed a 
bill to redeem an annuity, and the question was, whether 
parol evidence could be admitted to shew, that the parties 
intended the annuity to be redeemable, but did not insert in 

4 

(1) Legal V. Miller, a Ves. 499., (4) 17 Ves. jun. 364., and see On»e- 

clted 6 Ves. jun. 336. n .; and 17 Ves. rod v. Hardman, j Ves. jun. 742. 
jun. 364. (3) I Bro. Ch. C. 91. 

(4) 2Bro.Ch. C. 219. 

■^thc 
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the deed a clause to that effect, supposing that it would make 
the transaction usurious *; Lord Thurlow in the one case, and 
Lord Kenyon in the other, thought it clear, that if the clause 
had'been omitted by fraud, or if the agreement had been 
varied by fraud, the evidence would be admissible. Loid 
Thurlow, in the former case, after saying, that the rule of 
evidence is not subverted, if tljere is clear proof oi fraudy 
added, *— “ Then as to mistake or accidenty supp6se.it were a 
clear thing, that one agreement was intended, and that by 
accident it was extended further; but there is no such case 
in the book; if admitted to be a mistake, the Court would not 
overturn the itule of equity by varying the deed, but it would 
be an equity dehors the deed. Then it shouhl be proved as 
much to the satisfaction of the Court, as if it were admitted.” 
In another part of his judgment Lord Thurlow says, “ It is 
necessai'y to see the statement of the bill; if it states, that it 
was agreed, that the clause for redemption should not be 
inserted, they cannot read the evidence; but if it is stated, 
that it w'as intended to insert the clause, but that it was sup¬ 
pressed by fraudy I cannot refuse to hear evidence read to 
establish the rule of equity. They are at liberty to reatl 
evidence to prove such fraudy as will make a ground in 
equity.” 

This doctrine respecting the propriety of receiving parol 
evidence on the part of the 'plaintiff under circumstances of 
clear fraudy appears to have been admitted in otfter modern 
cases, (i) The difficulty has generally been in carrying the 

(i) See Marquis of Townsend v. Stangroom, 6 Ve8.jun. 338. 


* Lord Eldon has observed (a) on these cases, that they proceed on an 
indisputably clear principle, that the parties did not mean to insert in the 
agreement a provision for redemption, because they agreed that it would be 
usurious ; and they desired the Court to do, not what they intended, for the 
insertion of that provision was directly contrary to that intention; but they 
desired to be put in the same situation as if they had been better informed, 
and consequently had a contrary intention. The answer is, they admit it 
was not to be in the deed; and why was the Court to insert it, where two 
risks had occurred to the parties, the danger of usury, and the danger of 
trusting to the honour of tbe party ? 

(a) 6 Ves.jun. 33Z. 


principle 
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principle into practice, and in ascertjiining what constitutes a 
fraud. In the case of Pember v. Mathers (iLord '^rhurlow 
allowed the plaintiff, on a bill for specific performance, to 
give parol evidence of a promise by the defendant under the 
following circumstances. The bill was filed by the original 
lessees of a leasehold estate against an assignee of the lease, 
on his parol undertaking to indemnify the plaintiff against all 
rents and* covenants to be paid or kept on the part of the lessee, 
and to execute a bond for such an indemnity. The assign¬ 
ment had lieen made by a sale by auction; and the condi¬ 
tions of sale did not stipulate the indemnity; but it rested 
only on parol evidence. This evidence was objected to as in¬ 
admissible, on the ground that, where the parties have en¬ 
tered into a written agreement, no parol evidence could be 
admitted to increase or diminish such agreement. Lord 
Thurlow said, “ the rule is right; but where the objection 
(to the omission of an article) was formally made, and pro¬ 
mised by the other party to be rectified, it comes among the 
string of cases, where it is considered as a fraud upon the rule 
of law.” As some doubt arose, whether the evidence was suf¬ 
ficient to establish the parol undertaking to indemnify, entered 
into by the defendants, Lord Thuftew directed an issue to be 
tried, whether such promise was made on the day of tl)e 
cxw’htionof'thc assignment; and, this being found in the af¬ 
firmative, the plaintiff had a decree for a specific perform¬ 
ance. In speaking, however, of the case of Pember v. 
Mathers, the present Master of the Rolls appears to have 
cntertain6d some doubt, how far it would be proper to go the 
length of the doctrine there laid down, or to decree a spe¬ 
cific performance on the ground of such a promise, (j) 

It does not appear from any reported case, that the plaintiff' 
has been allowed to give parol evidence, varying a written 
agreement, on the ground of mistake or surprise. In the 
case of Joynes v. Statham (3), indeed, where, on a bill for 
the specific performance of an agreement for the lease of a 
house at a certain rent, the defendant was admitted to, prove 
by parol evidence, that the agreement was for rent clear of 
all taxes,- Lord Chancellor Hardwicke, after observing 

(1) iBro.Ch.C.ji; (3) 3Atk. 388. 

(2) See 14 Ves. jun. 524. 
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that “ the defendant had a right to insist, either on ac¬ 
count of qn omission^ mistake, or f aud, tliat the plaintiff* 
should not have a specific performance,” is reported to have 
addecl, — “ Suppose the defendant had been the plaintiflj 
and had brought a bill for the specific performance of the 
agreement, I do not see but that he might have been allowed 
the benefit of disclosing this to the Court; bebause it was an 
agreement executory only, and as in leases there a,fe always 
covenants relating to taxes, the master will enquire, what the 
agreement was as to taxes; and therefore the proof of¬ 
fered here is not a variation of the agreement, but is expla¬ 
natory only of* what those taxes were.” Lord Redesdale in 
a very late case (i), commenting on this passage, observed, 

“ that the words do not appear to import any thing posi¬ 
tive and with respect to the case, which Lord Hardwicke 
conceived might possibly be made, where even a plaintiff' might 
be admitted to shew an omission in a written instrument as 
well on the ground of mistake as of fraud*, added, that he 
could find no decision, except the contrary way. 

In the case of the Marquis of Townshend v. Stangroom {2), 
Lord Eldon, after observing “ that it was competent to a 
court of equity (for the purpose of enabling it to determine, 
whether it will specifically execute an agreement,) to receive 
evidence of the circumstances under which it was obtained,” 
added, “ and I will not say, that there are no cases, in which 
it may be received to enable the Court to rect^y a written 
agreement njxm surprise or mistake, as well as fraud ; proper ^ 
irrefragable evidence, as clearly satisfactory, that there has 
been mistake or surprise, as, in the other case, that there has 
been fraud. I agree that those producing evidence of mis¬ 
take or surprise, cither to rectify an agreement, or calling 

(i) Clinan v. Cooke, i Schoal. & 6 Ves. jun. 335. n.; and 7 Ves.jun. 

Lcf. 39., See also 4 Bro. Ch. C. 518. aao. 

(a) 6 Ves.juti. 338. 


* The words of Lord Redesdale, in the report, are as follow : — “ There 
seems to have been something of a floating idea in the mind of Lord Hard¬ 
wicke, that by possibility a case might be made, in which even a plaintiff 
might be admitted to shew an omission, either bj miitake or frauds How¬ 
ever I can find no decision except the conuary way.” 


upon 
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upon the Court to refuse a specific performance, undertake a 
case of great difficulty; but it does not follow, that it is there¬ 
fore incompetent to prove the actual existence of it by e\i- 
dcnce.” A specific perfoi-mance was in this case sought,'with 
a variation intended to be introduced by parol. And Lord El¬ 
don staled, “he would not say, that, upon the evidence without 
the answer, he should not have had so much doubt whether 
he ought not to rectify the agreement, as to take more time 
to .consider, whether the bill should be dismissed; but the 
evidence must be taken, due regard being had to the an¬ 
swer (I); and the Court is not to decide upon the allegation 
as to the probability against the answer.” The bill was ac¬ 
cordingly dismissed, but without costs. 

The later case of Woollam v. Hearn (2), determined by 
the Master of the Rolls on great consideration, sets the doc¬ 
trine of the courts of equity on this subject in a very distinct 
and clear point of view. The plaintiff there filed a bill for 
the specific performance of an agreement for a lease; and the 
bill stated, that the rent of 7 31. los., specified in the agree¬ 
ment, was inserted by mistake, or with some unfair view; 
the real agreement being, that the plaintiff was to have the 
lease upon the same rent,^ as the defendant paid to his lessor, 
and'that he 4 he defendant did not pay more than 60I. The 
defendant in his answer admitted, he might have said, that 
the plaintiff should have the lease upon the same terms, not 
meaning the same rent, but upon terms on the whole equally 
advantag^us; insisting, that as be had laid out a great deal 
of money, the plaintiff would upon the whole have as good 
a bargain. The plaintiff offered parol evidence to prove, that 
he was to have it on the same terms as the defendant had it, 
and to shew, that nothing could be meant by the expression 
but the same rent; nothing being in discussion between them 
but the amount of rent. The question was, whether this evi¬ 
dence was admissible. The Master of the Rolls, in giving 
judgment, said, that “ by the rule of law, independent of the 
statute of frauds, parol evidence could not be received to-con¬ 
tradict a written agreement. To admit it for the purpose of 

(1) And see i Bro. Ch. C. 92. (2) 7 Ves. jun.,aii. 

.1 Bro. Ch. C. 168, I Ves. jun. a4i« 

proving. 
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proving, that the written instrument does not contain the real 
agreement, would be the same as receiving it for every pur¬ 
pose. It was for the purpose of shutting out that enquiry, 
that the rule of law was adopted. Though the written in- 
strufment does not contain the terms, it must in contemplation 
of law be taken to contjiin the agreement, as furnishing better 
evidence than any that parol can supply. If this had beeii 
a bill brought b}' the defendant for a specific performance,” 
added the Master of the Rolls, “ I should have been bound 
by the decisions to admit the parol evidence, and to refuse a 
specific performance. But this evidence is offered, not for 
the purpose of resisting, but of obtaining a decree; first, to 
falsify the written agreement, and then to substitute in its 
place a parol agreement to be executed by the Court. Think¬ 
ing as 1 do, that the statute has been already too much broken 
in upon by supposed equitable exceptions, I shall not go 
farther in receiving and giving effect to parol evidence, than 
I am forced by precedent. There is no case, in which the 
Court has gone the length now desired. But two cases (i) 
are produced, in which, it is said, there is an intimation from 
Lord Hardwicke to that effect. Upon this, it might be suf¬ 
ficient to say, it was not decided. But it is evident from the 
manner, in which tliat great Judge qualifies his own doubts, 
that he thought it impossible to maintain such a proposition, 
as the plaintiff is driven to maintain. In Walker v. Wallfer, 
it is to be observed, first, tliat the parol evidence was not of¬ 
fered for the purpose of contradicting any thing in the written 
agreement. It was admitted, that, as far as it went, it stated 
the true meaning; but it was contended by the defendant, that 
there was anotlier collateral agreement, which the plaintiff * 
ought to execute, before he could have the benefit of the 
writtefti agreement; it was evidence, too, offered in defence, 
to resist a decree. The evidence offered in this case,” added 
the Master of the Rolls, concluding his judgment, “ is to 
vary an agreement in a material part; and having varied it, 
to procure it to be executed in another form. There is no- 
tliing to shew, that this ought to be done.” The proposed 
evidence was accordingly rejected; and the bill dismissed, 
without costs. 

(i) Walker V* Walker, a Atk. 98. Joynes v. Statham, 3 Atk. 388. 

Wlicre 
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Where a written agreement has been varied by parol, and 
'Inhere has been such a part-performance of the parol variation, 
as would have procured it to be specifically executed, provided 
it had formed a part of the original agreement, the plaintiff 
in that case will be admitted to give evidence of such subse¬ 
quent unwritten variation. As to what constitutes a part- 
performance, Lord Redesdale in a very late case(i) has 
laid down the following rule, that " nothing is to be con¬ 
sidered ds a part-performance, which does not jtut the party 
into a situation, that is a fraud upon him, unless the agree¬ 
ment is performed; for instance, if upon a parol agreement a 
man is admitted into possession, he is made a trespasser, and 
is liable to answer as a trespasser, if there btf no agreement. 
This is put strongly in the case of Foxcraft v. Lister (2); there, 
the party was let into possession on a parol agreement, and it 
was said that he ought not to be liable as a wrong-doer, and 
to account for the rents and profits, because he entered in 
pursuance of an agreement. Then, for the purpose of defend¬ 
ing himself against a charge, which might otherwise be made 
against him, such evidence was admissible; and if it was ad¬ 
missible for such purpose, there is no reason why it should 
not be admissible throughout. That,” said Lord Redesdale, 

I apprehend to be the ground on which courts of equity 
have proceeded, in permitting part-performance of an agree¬ 
ment to be a ground for avoiding the statute; and I take it, 
therefore, that nothing is to be considered as part-perform¬ 
ance, which is not of that nature. Payment of money is not 
part-performance, for it may be repaid; and then the parties 
will be just as they were before, especially if repaid with in¬ 
terest. But the great reason, why part-payment does not 
take such an agreement out of the statute, is, that the statute 
has said, that in another case, namely, with respect to goods, 
it shall operate as a part-performance; and the Courts have 
therefore considered this as excluding agreements for lands, 
because it is to be inferred, that when the legislature said it 
should bind in the case of goods, and were silent as to 
the case of lands, they meant it should not bind in the case 
of lands.” 

(i) CliiuinV.Cooke, 1 School,& (a) aVern.45<. 

LeF. 41. 14 Ves.jun. 388. 


3. Mi;:takcs 
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3. Mistakes and misapprehensions in the drawers of deeds 
or of written agreements are a subject for relief in courts of , 
equity, and may be rectified according to the true intention 
of the parties. (I) Thus, on a bill to rectify a mistake in a' 
policy of insurance, which the plaintiff suggested to have been 
made too general and^egntrary to the intention of the parties, 
Lord Hardwicke said (2), there could be no doubt, but that 
the Court of Chancery had jurisdiction to relieve in respect of 
a plain mistake in contracts in writing, as well .as against 
fraud in contracts; so that if reduced into writing, contrary 
to the intention of the parties, on paper proof that would be 
rectified. “ This,” as Lord Eldon has observed (3), “ is 
loose in one sense, as it leaves to every Judge to say, whether 
the proof is that proper prooti w'hich ought to satisfy him.’* 
The principal evidence on the part of the plaintiff, in this 
case, was the deposition of a witness, who had transacted the 
business for the Company (the defendants), but this evidence 
appeared to the Court not sufficiently certain to be relied 
upon. Lord Hardwicke observed, that the proof in such a 
case ought to be the strongest possible; and as it did not suf¬ 
ficiently appear to the Court, that the policy had been framed 
contrary to the intention and real agreement of the parties, 
the bill was dismissed. In the, case of Baker v. Paine, on a 
bill filed for an account under a written agreement, the mi¬ 
nutes and calculations, which had been previously mafic by 
the parties, were admitted in evidence, in order to prove a 
mistake made in the agreement by the person employed to 
draw it. (4) And in a variety of cases, where settlements have 
been drawn by mistake, contrary to the instruction of the 
parties, the mistake has been rectified by courts of equity, ancT 
the settlement made conformably to the instructions. (5) The 
Court, however, will expect foil and satisfactory evidence of 
the mistake and misapprehension of the party’s intention, be- 

(i) % Atk. *03. (4) Baker v. Paine, 1 Ves. 457 '> 

(») Henkle v. Roy. Ex. Assur. cited in Rich v. Jackson, 6 Ves. jun. 
Comp. I Ves. 318., cited 6 Ves. jun. 336. n. 

333. See also Motteux v. Lond. (j) Randal v. Randal, »P. "Wms. 
AssuP. Comp. 1 Atk. 545. Thomas 469. Jenkins v. Quinchant, 5 Ves, 
v. Fraser, 3 Ves. jun. 399. 10 Ves. jun. 596. n. Barstow v. Kilvington, 

jun. 1*7. 5 Ves. jun. 593. Burt v. Barlow, 3 

(3 ) 6 Ves. jun. 333, Bro. Ch. C. 451. 

hue 
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fore it will alter a settlement. In one case, where the parol 
evidence of the attorney, who had received verbal instruct 
tions, was offered, the Court held, that as nothing appeared 
in writing under the hands of the parties to shew their in¬ 
tention, the settlement could not be altered (i); and in another 
case, Sir Thomas Clarke is reportetl to have said, that he 
did not give a positive opinion as to the head of mistake, but 
he did not think the Court had relied on parol evidence 
only. (2) , 

4. Provisions in wills have in certain cases been enlarged 
by parol evidence, and trusts in equity raised,, as against ex¬ 
ecutors or other persons claiming an interest under wills, 
where it has appeared that the testator intended to make a 
further provision in his will, but omitted to insert it on re¬ 
ceiving a promise, that, notwithstanding such omission, his 
intention should be carried into effect. Thus, in the case of 
Oldham v. Litchford(3), a witness was allowed to prove, 
that the defendant, who was the testator’s executor and de¬ 
visee of his real estate, had promised the testator, that he 
would pay the annuity bequeathed to the plaintiflj and that 
otherwise the testator would have charged the real estate with 
the payment. And on this evidence, it was decreed at the 
Rolls, that the real estate should be charged with the an¬ 
nuity: and this decree was afterwards affirmed on appeal 
to the Court of Chancery. a later case (4), where a 
bill was filed against an executor and residuary legatee, to 
have a bequest enlarged, it appeared from a paper written 
by^ the defendant himself, that the testator, a few days be¬ 
fore his death, had mentioned to him what he had bequeathed 
to the plaintiff, and that it was his wish that he should 
have a larger sum; it was further proved, that after the 
testator’s death, when the paper was shewn to the defendant, 
he promised to perform the same according to the testator’s 
request; another witness proved, that the testator incntioneil 
to him in the presence of the defendant, the annuity which 

(i) Harwood V. Wallis, cited a (3) a Vern. 506. 

Ves. 195. (4) Barrow V, Greenough, 3 Ves. 

(a) I Dick. 395* AndseeSher- jun. 152. 
gold V. Boone, 13 Ves. jun. 373, 376. 


. he 
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he had bequeathed to the plaintiff, and that it was his 
desire he should have a larger annuity, mentioning the sum ; 
that the testator then requested the defendant to see such 
annyity paid to the plaintiff, and the defendant promised it 
should be done, as if it had been expressed in the will; and 
lastly, that the witness and the-defendant desired the testator 
to send for some person to draw a new will, which the testator 
refused to do, saying he woulif leave it to the,defendant’s 
generosity. “ Upon this evidence,” said the Master of the 
Rolls, “ the question is, whether, by reposing that trust in 
the defendant, the testator was not prevented from making a 
new will. The defendant ought to have told him, that if he 
did not put it In his will, he would not do it. Instead of that, 
he promised to do it; upon which the testator refused to 
make a new will. I am quite relieved,” added the Master of 
the Rolls, “ from any difficulty as to the statute of frauds. 
The question is, whether the confidence, that the defendant 
would perform (lie trust which he undertook, did not prevent the 
testator from making a new will.” The Court accordingly 
ordered the defendant to pay the increased sum out of the 
assets, with costs; and, if the assets were not sufficient for the 
costs, tliat he should pay them personally. 
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A ccess, 

want of, cannot be proved by father or mother; 196. 

nor by their declarations after tlieir deaths. Id. 
may be proved by circumstantial evidence. 117. 

accessary, 

conviction of principal, how far evidence against. 24-8. 
accomplice. See tit. Principal. 

in felony, a competent witness ; 30. 31. 33. 
though promised a pardon or reward ; Id. 
though separately indicted, 33. 
though convicted, if not attainted. Id. 
act of, evidence against?the rest, when; 76. 
declarations'of, accompanying the act, when evidence. Id. 
principal felon, witness against accessary. 33. 
in misdemeanors, competent; 33. 
in trespass. 33. 

confirmatory evidence, how far necesteary. 34. 
dying declarations of. 217. 

accord and satisfaction, 

evidence under non-assumpsit. 131. 


acquittal, 

in Court of Exchequer, on information. 276. See tit. 
Exchequer. 

in criminal prosecution, not evidence to disprove the fact 
in civil suits. 260. ... • 

by foreign court of competent jurisdiction. 270. 

\CTS OF PARLIAMENT, 
general acts. 238. 

distinction of public and private, when first adopted. 

238. . , 

preamble, evidence of the facts there recited. 239. 

taken notice of judicially* 238, 

not given in evidence unless pleaded, when. 239. 
statute of usury—in debt on bond; Id. 

otherwise, in assumpsit. 240. 
statute, exempting from penalty, evidence 
under nil debet. Id. 

statute exempting a parish from the repair 
of a road, evidence under plea of not 
guilty. 240. 

proof of. 306. 

I, I. 2 private 
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ACTS OF PARLIAMENT, {continued) 
private act?. 238. 

not taken notice of judicially, unless pleaded; 230. 
except, where reco<fnized by public act, 
or under special clause ; Id. 
or as against a party, who has acted on the 
statute. 307. 

proof of, by examined copy. 3C7- 
ADDEESS, 

public, how proved. 321'. 

ADMINTSTRATION, 

granted by ordinary, when the deceased had bona notabilin 
' in several dioceses, is void. 264'> 
how granted. 318. 
letters of, proved by certificate, Id. 

by original book of acts, 319. 
by examined copy. Id. 

ADMIRALTY, 

Sentence in court of, conclusive in questions of prize, 266. 
267. 

on all courts and persons. 267- 268. 
proof of. 314. 

in foreign court of, conclusive evidence in this 
country, when; 267. 

though founded on particular 
ordinances ; 268. 
conclusive, upon what points ; 
Id. 

when condemnation is general. 

Id. 

when not conclusive, when not 
admissible. 269. 

ADMISSION. See tit. Confession^ Answer in Chancery. 

* against interest; 206. 207. 

entry by deceased steward, &c. charging himself. Id. 
by agent. See tit. Agent. 
by party to suit, evidence against him; 74. 82. 

' on record, though merely trustee; 74. 

interested, though not on record. Id. 

of rated inhabitant, on question of settlement; 
Id. 

of party, for whose benefit the action is 
brought. 74. 75. 

by attorney, when evidence against his client. 79. 83. 
oifect of. 83. 

of defendant, evidence against co-defendant, when; 75. 

in action of covenant. Id. 
in action of trespass; 76. 
to get rid of an action; 82. 33. 
in criminal cases, not evidence against others, 
except as an act done, or as accompany¬ 
ing an act. 76. 

proof 



ADMISSION, {continued) 
of defendant, 

proof that defendant, in his examination be¬ 
fore commissioners of bankrupt, proved 
his debt, is not evidence against him of the 
petitioning creditor’s debt; nor evidence 
rigainst a co-defendant, 84. 

of one jointly interested with others, evidence against the 
rest. 75. • 

of partner, evidence against co-partner, when, .75. 285. 

after determination of partnership. 75,* 
acts of party, amounting to admission. 82. 
tenant cannot dispute his landlord’s title. 181. 
receipt of tithe,?, evidence of being parson, when. 181. 
acts of ownership, acquiesced in. 82. 137. 
admission, in recital of deed, 83. 

in grant to a corporation, Id. 
in answer in Chancery, Id. 
in examination of bankrupt before commis¬ 
sioners, evidence against him, although the 
questions may have been irregular. 84. 
whole of, to be taken together. 79. 

ADULTERY, 

action for, 

confession of wife not evidence for husband. 65. 
conversations between her and defendant, evidence 
against defendant. Id. 

manner of plaintiff’s living with his wife may be 
shewn; Id. 

or, their letters, when living separate. Id. 
several acts of adultery, may be proved, withia the 
time specified ; 140. 

or, indecent familiarities before the time. 
140. 

wife’s character for chastity not to be inquired into 
by plaintiff, unless attacked. 146. 
wife’s general bad character, in mitigation, 145. , 
or particular acts of adultery before. Id, 
or that she made the first advance; 146. 
the plaintiff’s crira. con. with other women. Id. 
wife’s letters to defendant, not evidence for de¬ 
fendant ; 65. 

wife’s declaration at thetime of eloping, evidence. 220. 
AFFIRMATION. See tit. Quaker. 

AGENT, 

admission of, when evidence against principal; 77—S2 
at the time of the contract, 77- 
within the scope of authority. 78- 
receipt by agent. 77. 
letter of agent. Id. 

proof of adnsissidii. 77. 78. Admission. 

of wife, as agent of husband. 71- 

L L S fhri 
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agent, [continued) 

fact of agency must be proved; 79. 

proof of agency. 79. 
competent witness for principal; 99. 
to prove a sale. Id. 
who, such an agent. Id. 

AGREEMENT. See tit. Contract and Stat. oj^ Frauds. 
blank in, when to be supplied by parol evidence. 475. 
for lease, when a present demise. 462. 
consideration, when to be specified in memorandum of. 367- 
discharged by parol, when. 498. 
mistake in drawing of, when and how rectified. 511. 
for easement, (as for use of way, &c.) may be by parol- 
354. 365. 


to answer for another’s debt, default, &c. 
on consideration of marriage, 
for sale of lands, or any interest in them 
not to be performed within a year, 
parol evidence not admissible to vary or contradict; 492< 
495. 


&c. ^ 

t, &C. I 


See tit. 
Stat. of 
Frauds. 


as, to shew that a ^Efferent quantity of goods was con¬ 
tracted for; 494. 

otherwise, as to a variation in time or mode of de¬ 
livery. Id. 

declaration of auctioneer, not to vary conditions of 
sale. 494. See tit. Evidence. 
stamp not requisite, when. 462—466. See tit. Stamp. 
specific performance of. See tit. Specific. 

ALIBI, 

remark on proof of. 249. 

AMBIGUITY, ^ 

latent, explained by parol evidence; 467. 

grant of manor of S., there being two of that 
name; Id. 

devise to two of the same name. Id. 

. * mistake in devisee’s name; Id. 

, in the description of the premises; 468. 

in the name of the fund. Id. 

patent, in deed or will, not to be so explained; 473. 474. 
but the circumstances of the testator may be shewn 
to help the construction. 474. 
blank in will; 475. 

in written agreements, which need not be in 
writing. 475. 

ANSWER, 

in Chancery. See tit. Chancery. 

APPROVEMENT, 

ancient doctrine oL 31. ^ 

modern practice, in its stead. 32. See tit. Accomplice, 
ARBITRATOR, 

opinion of, coitchisive, the law and the fact being left to 
him. 73. 


ARBI- 
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ARBITRATION. See tit. Atoard. 

ARTICLES OF THE PEACE, 

exhibited by wife against husband; 70. 
affidavit contradicting, not to be received. 71 
ARTICLES OF WAR, 
how proved. 323. 

ASSAULT, 

what the party says'at the time of receiving the hurt, when 
admissible. 220. 

conviction for the same, nob evidence in an action for the 
assault. 260. 

but if defendant has pleaded guilty to the indictment, the 
record is evidence against him in the action. 259. 
several actions for, against several,—defendant in one com¬ 
petent for a defendant in another. 38. 
plaintifiT ipay prove any number of assaults within the days 
laid, or one assault beyond the remotest day. 140. 
if defendant, under plea of son assault, prove the assault 
on the same day, drc, plaintiBT can not prove an assault 
on another day. 173. 

ASSIGNEES OF BANKRUPT, 

evidence in action by, or against. 

See tit. Bankrupt, Commissioners of Bankrupt. 
ASSUMPSIT. See tit. Non-Assumpsit. 

delivery of goods, proved by shop-book, when. 210—214. 
plaintiff may recover less than is demanded in the writ. 
162. 

one, who has received money for defendant’s use, is com¬ 
petent, 54. 

assignment, , 

of lease, how made. 353. 

atheist, 

not competent witness. L8. 

attachment, 

of witness for contempt. 4. 

when granted. 5. 

attendance, 

of witness, at trial. See tit. Witness. 

attorney, 

proved to be such, by book from the Master's office. 330. 
admission by, wW evidence against his client. 79.83. 
in action by, for fees, contents of bill delivered may be 
proved by duplicate onginal. 395. 

bill deliver^ not conclusive against an addi¬ 
tional item. 85.' 

not to reveal confidential cpmmunication^of a client. 108 — 
110. See tit. Counsd. 

AUCTION, 

^ sale of Ipds by. 365. See tit. Stat. of Frauds. 
sale of^OQ^s by. 378. 

AUCTIONEER, ^ 

agent of senef. 375. 

j. L 4 Jgcnl 
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auctioneer, {continued) 

agent of purchaser. 375. 

his receipt of the deposit, when sufficient notice of agree¬ 
ment; S75. 

AVERMENT, . o i ■ r 

immaterial what. 166. 167. See also tit. Indictment. 
when merely matter of inducement, need not be strictly 
proved. 166. 

award, 

evidence, when; and when conclusive. 254. 305. 

, ‘ between what parties. 305. 
between an occupier of land and a township, as to the 
liability of repairing a road, not evidence agmnst a 
.succeeding occupier. 192. 

conclusive, on all matters referred, (whether of law or 

fact;) 73. • 

not as to matters, not inquired into. 305. 306. 
matter dehors, to shew the award void, cannot be proved 
under plea of no such avoard. 148. 
in action upon, submission and execution of award to be 
proved ; 319. 

submission of all parties must be shewn. 


B 

BAIL, 

not competent witness for principal. 49. 

BAILIFF, 

proof of his acting under the authority of the sheriff. 80. 
BANK-BOOK, 

evidence to prove transfer of stock. 330. 

bankrupt, • 

certificated, not competent for assignees under a second 
* commission, unless he has paid fifteen shillings in the 
pound. 51.103. 

competent, in action by assignees to recover money levied 
Under an execution on warrant of attorney, to prove de¬ 
fendant’s knowledge of his insolvency. 52. 
commissioners of, uieir proceedings. See tit. 'Commis¬ 
sioners. 

competent, on proof of certificate and of release to as¬ 
signees of his share in the surplus. 108. 
general release sufficient. Id. 
competent, after second bankruptcy, when. 51. 103. 
declarations by, at the time of absenting himself. 218. 
incompetent to increase the fund ; 51. 

to prove his own act of bankruptcy, though 
released; 51. 103. , 

to explain an equivocal act; Id. 
to prove petitioning creditor’s debt; Id. 
to support the commission, even after certifi¬ 
cate and release; Id. 


incompetent 
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BANKRUPT, {coniinued) 

incompetent to prove antecedent act of bankruptcy. 51. 
103. 

creditor of, not competent to increase the fund; 52. 
nor to prove a commission regular, Id. 
or act of bankruptcy at the opening of the com¬ 
mission^ 53. 

after selling his debt, may prove the petitioning 
creditor’s debt; 52. (4). 
or may support thS commission. Id. 
petitioning, cannot support the commission. 52. 
may defeat a commission. Id. 
or cut down his own debt. Id. * 
after releasing his debt to the assignees, may prove 
the act of bankruptcy, 10'3. 
wife off may be examined as to his effects. 69. 
examination of bankrupt, evidence against him, though the 
questions may have been irregular. 84. 

BARGAIN AND SALE, 
enrolment of. 407. 

indorsement of, evidence of enrolment, when. 
310. 407. 

of freehold interest. 407. 408. 

copy of enrolment of. 410. 
of chattel interest. Id. 

copy of enrolment of, proof of deed against whom. 
410. 

BARON (Court), (See tit. Manor-Court.) 
rolls of. 333. 

ancient writings to prove custom ; 333. 334. 
though not signed by a tenant. Id. 
inspection of. 346. 347. 

BARRETRY, 

conviction of, cause of incompetency. 24. 

BASTARD, 

endeavour to conceal birth of, how and when punishable. 
130.(*). 

prisoner may be found guilty of concealment, whether tridd 
on coroner’s inquisition or on bill of indictment. 131. (*)> 
BASTARDY, (See tit Legitiiwocy.) 
appeal against order of, 

married woman competent to prove the crim. con. 
72. 

not to prove any other fact, as 
want of access, &c. Id. 

witness not compellable to acknowledge himself 
the father. 223. 

BIGAMY, , , 

in prosecution for, second wife competent after proof ot 
first marriage. 70. 

exception in stat. of, w^here either party beyond sea for 
. seven years, &c. 159..(*). 


second 
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BIGAMY, {coniinued) 

second marriage, after sentence of divorce or sentence of 
nullity, not within the statute. 265. 

BILL OF EXCHANGE AND PROMISSORY NOTE, 

acceptor may shew want of authority in the drawer to draw 
the bill. 55. 

on a question, whether the acceptor gave autho¬ 
rity to the drawer to draw a particular bill, a 
general authority for that purpose may be shewn, 
139. 

acceptance vacated by sentence of foreign court. 270. 
drawer of accommodation bill not competent for the ac- 
cei)tor (the defendant) to prove, that an indorsee (the 
plaintiff) took the bill for an usurious consideration. 49. 
indorser, whether competent to prove the consideration 
usurious; 35. 

may prove the bill not available, for want of 
stamp. Id. 

BILL, in Chancery. See tit. Chancery, 

BILL OF EXCEPTION, 

what, and by whom to be had. 233, 234, 

on trial at bar, or at nisi prius. 233. 

whether in criminal cases. 234. 

not at quarter sessions. Id. 

lies only, where writ of error lies. Id. 

BILL OF LADING, 

signed by deceased master, evidence of property in the 
. consignee. 207. 

BILL OF PARTICULARS, (See tit. Particular.) 

BIRTH, 

time of, proi^ed by the declaration of deceased parent, 
195. ' 

or by the declaration of surgeon who at¬ 
tended. 196. 

place of, cannot be so proved. 195. 

BLANK, 

parol evidence to supply, when. See tit. Evidence, and 
' tit. Ambiguity, 

BOND, (See tit. Nan estJactum.) 

iteration or rasure by obligee, avoids the bond. 183. 
non est factum, evidence under. 182. Sen tk. Non est 
factum, 
solvit ad diem, 

presunqytive evidence of payment after 20 years, 
119. 


when, within that 
time. Id. 

rebutted W proof of payment af,in- 
tcnst, Id. 

by indorsoment W obligor, 
or by obitfpee. Id. 
by admi8si<Mi of debt. Id. 

by 
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BOND, {continued} 


BOOK, 

private, 

of rector deceased, 
202 . • ’ 


by residence of obligee 
abroad for 20 years. 1J 9. 
( 6 ), 


evidence of ecclesiastical dues. 199. 


of corporation. See tit. Corporation. 

of tradesmen, when evidence of delivery of goods. 210. 

214. See tit. Tradesman. 
notice to produce. 394. 
rule to produce. 388. 389. 
public, 

of bank, to prove transfer of stock. 330. 
of Master’s office in K. B. to prove a person attorney. 
330. 

of navy-office, to prove death of a sailor. Id. 
of parish, for copies of rates, 329. 

for recording indentures of apprenticeship; 
Id. 


to prove election to public office, 330. 
of prison, to prove time of commitment. Id. 

not to prove the cause. 331. 
logbook of ship, to prove time of sailing. 330. 

Lloyd’s books, evidence of a capture of ship. 331. 
poll-books at election. Id. 

official paper at the customs, containing an account of a 
ship’s cargo. Id. " 

office-book of secretary of bankrupts. Id. 
inspection of. 345. • 

entry in, how proved. 338. • 

day-book, not evidence to contradict parish-register; 
332. 

of prison, evidence, when. 331. 

BOUNDARY, 

hearsay, evidence of. 197. 198. 
perambulations, evidence of. 198. 

BRIBERY, 

information on statute against, 

party brmed, competent witness. 33. 
promissory note given for bribe, evidence 
though unstamped. 454. 

BROKER, (See tit. Agent.) 

of policy, competent, though he has signed as under¬ 
writer. 39. 

entry of, in his book, evidence of bargain ; 385. 
bought and sold notes. Id. 

i5urglary, 

on indictment for burglary and for larceny, if uo bur¬ 
glary proved nor larceny proved at the time of the sup¬ 
posed 
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BURGLARY, (continued) 

posed burglary, evidence of a larceny on a former day 
is not admissible. 142. 

prisoner may be acquitted of the burglary, and found 
guilty of the larceny. 164'. 

BURNING in the hand, 

benefit of clergy without, when. ?6. 27. 
competency of witness restored by it. 26. 
proof of the burning. 27. 28. 
other punishment, in liexi of, 27. 

BUSHEL,r 

sale of corn by any but Winchester bushel, illegal. 488. 


C 

CAMDEN, 

history, whetlier evidence of a custom. 338. 

CARRIER, 

delivery to. 382. 

effect of payment of money into court, in action against. 
151. 

CERTIFICATE, 

of ordinary, as to legality of marriage. 262. 
of English vice-consul abroad, not evidence of amount of 
sale of goods. 306. 

of parish, signed by three officers, but scaled only by two, 
bad. 416. 

.CHANCERY, 

decree, not made against defendant’s answer contradicted 
by a single witness. 60. 115. 

, evidence against whom, and of what. 281. 
probf of; 313. 314. 

jprevious proceedings, when to be proved. 314. 

' proof of ancient decrees. 309. 310. 

• bill, when evidence and of what. 282. 
not evidence of pedigree. Id. 
answer, evidence against the defendant; 283. 284. 

■ ' how far evidence for him, when produced by the other 

party. 284. 

taken altogether, not in parts. 283. 
evidence for defendant, in issue on bill for discovery, 
when. 60. 

of defendant, not evidence against co-defendant. 285. 
of minor, by guardian, not evidence against him. Id. 
of occupier of land, evidence against a succeeding 
occupier, in tithe-cause; 284. and examined copy 
of the answer, sufficient. 285. 
of partner, evidence of joint debt against co-part¬ 
ner, Id. 

not evidence of the partnership. 285. 
of wife, whether evidence against her, after husband’s 
death. 285. 

proof 
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" CHANCERY, {continued) 

proof of answer, .314. 

bill to be proved, to let in the answer. Id. 
examined copy of, sufficient proof; Id. 
swearing of answer presumed; SIA 
on indictment foi‘ perjury, othenvise. Id. 
so, in action for malicious prosecution. 31.';. 
depositions, evidt\nce between what parties, and when; 

286. 287. 

not evidence for deponent, though made v/ith- 
out interest. 287. 

in question of pedigree, not evidence against a 
stranger, when the same point is in issue. 188. 
evidence of custom, tolls, &c.; 193. 287. * 
unless post litem motam. Id. 
not evidence for or against a stranger ; 287. * 

* when in question of tolls or custom, &c. 

287. 

not objectionable, because the interrogatories 
were leading. 287. 

after dismissal of bill, when evidence. 288. 
de bene esse, not evidence before answer put 
in; ?88. 289. 

unless defendant in cdhtempt, Id. 
or has refused to answer. Id. 
or neglected to cross-examine. 

289. 

order for reading, on trial at law. 289. 316. 
proof of depositions. 31.5. 316. ^ 

bill and answer must bo shewn, in general; 

31.5. 

exceptions. Id. * • 

CHARACTER, 

infamy ol‘, when incapacitates a witness. 23. 24. See tit. 

Witness. 

of party to suit, examinable if put in issue. 145. 

in action to set aside a will, for fraud committed 
by defendant, evidence of his good character 
not admissible; 145. 

nor in an information for keeping false weights. Id. 
in action for slander, plaintiff may give evidence 
of his character, 145. 

in action for adultery, character of plaintiff’s wife 
not to be inquired into, unless attacked. 146. 
evidence of character, in mitigation of damages, 
when; 145.146. 

in action for crim. con., wife’s general 
. . bad character; Id. 

that defendant was generally suspected 
of the crime is evidence in action for 
a libel, under general issue; other¬ 
wise, where defendant justifies; 146. , • 

evidence 
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CHARACTER, ( conltvutd) 
evidence of character, 

in action for malicious prosecution. 147. 

(See tit. Rape.) 

of witness, may be impeached by general evidence; 
229. 230. See tit. Witness. 

not by the party producing him. 232. 
how supported, if attacked. 229.230. 
of deceased subscribing witness to a will, given in evidence, 
when. 229. 440. 

CHARTER, 

explained by usage, when. 476—478. 

. presumed from length of possession. 124. 
CHARTER-PARTY, 

not to be contradicted or varied by parol evidence. 489. 
See tit. Evidence. 

CHILDREN, 

when competent witnesses. 16. 17 - 
CHIROGRAPH, 
of fine. 310. 


CIRCUMSTANTIAL Evidence, 116. 

See tit. Presumption. 

CLERGY. 

bemfit of, restores competency, when. 26. 

who entitled to, without burning in the hand. 27- 

COGNOVIT, 


need not be stamped; 461. 

otherwise, if it contains an agreement. Id. 

■COLLEGE, 

sentence of expulsion by, when conclusive. 277. 278 . 

COMMISSIONER^, 
ftf bankrupt, 

may compel witness to attend, 6 . 
and allow expences. 6 . 
may examine bankrupt’s wife. 72. 
proceedings of, evidence of the time of bankruptcy 
after the witness's death. 291. 

conclusive of debt, in action for cre¬ 
ditor’s share. 294. 

evidence under st.49 G.3. c. 121. s. 10. 
evidence of petitioning creditor’s debt, 
ttCff in actions by or against the as¬ 
signees, unless notice be given, &c.; 
292. 


what notice to be given, of intention to 
dispute the proceedings. 292. 293. 
service of notice, what sufiicient. 293. 
notice, not considered as part of de¬ 
fendant’s evidence. 293. ' 

examination of bankrupt evidence against 
him, though the questions may be im¬ 
proper. 293. 

14 tvidence 
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- COMMISSIONERS, {continued) 
of bankrupt, 

examination containing the substance of 
what the bankrupt said, when suf¬ 
ficient. 294. 

document referred to in the examina¬ 
tion, to be considered as part of it. 294. 
(deposition of petitioning creditor admis¬ 
sible, though he himself would not be. 
294. 

such depositions only as arf read, are to 
be considered as m evidence. 294. 
not conclusive, though no notice. 293. 
not evidence, between other persons 
not claiming under the commission. 
292. 

on indictment for perjury before the 
commissioners, strict proof of the 
bankruptcy is necessary. 294. 
produced from the proper custody — 
and hand-writing of a commissioner 
must be proved. 292. 

by act of parliament, 

sentence of, when conclusive. 281. 
of excise, 

condemnation by, conclusive of right of seizure; 
273. 277. 

depositions before, in presence of the other party, 
and signed by witness, evidence after the witness’s^ 
death. 304. 
of inclosure, 

may summon witnesses. 7. 

COMMON, (See tit. Custom,) 
by custom, 

other commoners incompetent, if the custom the same. 
46. 47. 

proof of, by hearsay. See tit. Custom, * 
in action for disturbance of, defendant may prov^ his 
right to departure under general issue. 134. (9.) 
by prescription, 

hearsay, evidence of a prescriptive right abridging a 
general right, 205. 206. 

though g^ieral right not set out on the re¬ 
cord. Id. 

others claiming under, competent. 46.47. 
by vicinage, 

one commoner not competent for another. 47. 
COMMON-RECOVERY, 

deed to make a tenant to the writ of entry, when evidence 
of. 313. 

COMt*ARISON of htmd-writi^. 427. 428. 

See tit. Hand^writing, 


COM- 
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COMPETENCY, 

of witness. See tit. WHneas. 

COMPOSITION, 

real, for tithes, not proeuraed from usage. 124'. 
CONCEALMENT, 

of birth of bastard child, how punishable. 130. 
CONDEMNATION, 

sentence of, in Exchequer. 273., (See tit. Exchequer, and 
Commissioners.) 

CONDITION, 
in deed, 

parol evidence not admissible to vary. 481. 
of sale, ■ 

‘ not to be varied by declarations of auctioneer. 493. 494. 
CONFESSION, 

of prisoner, evidence against him ; 86. 

not evidence against others. 87*. 
to be taken altogether. 87. 
on examination before magistrate, though not 
signed by prisoner. 86. 87. 
examination of prisoner on oath not admissi¬ 
ble ; 87. 

if purporting to be on oath, evidence that 
he was not sworn, is not admissible. Id. 
under threat or promise, not evidence; 86. 

discovery, in consequence of, may be 
shewn. 88. 
in high treason, 89. 

proved by two witnesses sufficient to 
convict; 89. 

sufficient to convict, if proved by a sin¬ 
gle witness, when the overt act is a 
direct attempt against the life of the 
king, 90. 

and confirmatory evidence, in all cases. 
Id. 

evidence of collateral facts. 90. 
on death-bed; 21T. 

of witness to a will, evidence against the will; 217. 

evidence of good character of the other witnesses 
deceased, may be given in answer. 229. 440. 

CONSENT, 

on indictment for coursing deer “ xokhout the consent of the 
(mnerf the want of consent must be shewn. 158. 
CONSIDERATION, 

of agreement, within s. 4. of stat. of frauds, must be stated; 
367. 368. 

of bargain, within s. 17. need not. 384. 
in deed, 481, 

another may be proved, besides that; 481—483. 
though no consideration stated, 482. 
or “ for divers considerationsId. 

of 
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' CONSIDERATION, continued) 
in deed, 

of greater or less value. 482. 483. 
different consideration may be shewn in case of fraud, 
&c., 483., 484. 

not by party supporting the deed. 483. 

CONSPIRACY, 

on indictment for, the wife" of one defendant not a witness 
for the others. 86. 

the act of .one, in pursuance of the ori¬ 
ginal plan, evidence against* tlj,e rest. 76. 
what, one has said, as to the share of 
another in the transaction, or as 1o»the 
eomnion object, is not evidence ag.iinst 
that other. 77. 

conviction of, renders incompetent, when. 24, 
CONSTABLE’, 

appointment of, need not be proved, when ; 180. 
proof of acting as such, sufficient. Id. 

CONTRACT. See tit. Agreement as\A Siat. of Frauds. 

action on contract for sale of land, &c. See tit. Siat. of 
Frauds. 
marine, 

bctweeti master of ship and seaman to be in writinjj:; 
489. 


mercantile, 

usage, when evidence, in construction of. 490 — 492. 
of service for year, wages due in proportion to the tftne of 
service. 492. 

to be proved, as set out on the record ; 168 —170. 
article, as to liquidation of damages , need not be set out. 
169. 

CONVICTION, 

on game laws. 157. • 

party informing need not disprove-the several qualifi- 
■ cations. 157. 
by magistrate, 

when to be drawn up; 342. 

conclusive evidence for him, in an action, until quashed, 
provided he had jurisdiction. 278. 
cases of excess of jurisdiction. 279. 
informality of conviction cannot be taken advantage 
of in an action. 280. 

for not repairing a road, evidence of liability. 213. 251. 

■* for assault, not evidence in action for. 260. 

of bigamy, evidence against legality of marriage in a civil 
action. 259. 

of principal, evidence against accessary, when. 248. 

hi 


not void, though not in writing ; Id. 
if in writing, not to be varied by parol evi¬ 
dence. Id. 

to be produced by the master. 387. 



sso 


1 N D E X. 


CONVICTION, (. civ.'mued) 

in ciiminal rasi*.'?, wlicihcr evidence- in civiJ. 2^)d — 
not. couclii*iive as to thotinicorcoinmittin<.Ohe otFcncc. 
party convicted, entitled to copy of conviction. 341. 
re^vard, for prosccutiiii^ to conviction, in uliat t.iscs. tX. 
witness inconipctimt on conviction, when; 23, &c. 

proof of judj>incnt, necessary. ‘26. 
copy, (and .see 6\. Uuplicate.' j-jnrohtteiii, JVrilinp.) 
of record, .‘<07. 

under i^reat seal, Id. 

^ iindcr seal of court, SOS. 

• examined copy, .‘^00. 

proof of. Id. 
office copy, .'309 310. 

authenticated by proper officer. ;>I(K 
ofdcposition.s, not evidence in othi r courts, 310V 
of record of acquittal, how obtained. 310. 
of deed, or other writinjf, not evidence, wiien the oriyiny 
can be produced; 176. 

exception.s to the rule. 177* 389. 392. 
admission of secondary eviderree, in the case m 
ancient private writings. -101. 
duplicate original, when admissible. f59.5. 
of proceeding.s before commissioners of bankrupt ; 2!)? 

of inferior jurisdietion.s. 31-3—315. 
of entries in public liooks, 338. 

rule, to obtain copies of. 345—31-7. 

COPYHOLD, 

not devisable, within stat. of will.s. 430. {*) 
devise of, good as declaration of uses; Id. 

a*^testation and signature, not ncccs.'.ar 3 ( ; Id. 

. unless required by the terms of the siincndei, 

Id. 

►paper, signed by copyholders, evidence as to custoiuo. 
COPYITOLDEH, 

inspection of court-rolls by. .‘-147. 350. 

CORONER. See tit. Depositions, Inquisition. 

. CORPORATION, 

books of, evidence between the members, 337. 

► not against strangers. Id. 

entry in, to be made by proper officer. Id, 
proper custody of, to be .shewn ; Id. 

. corporator may produce. 405. 
inspection of. .3.37. 

deed of, does not require delivery; 418. 

members of, competent witnesses, when ; 58. 60. 104. 

■ di.sfranchiscd, how. 104. 
seal of, how proved. 309. 

COSTS, 

persons liable to, not competent; 49. 

bail not competent for principal; Id. 
governors of poor-house, if liable to costs indi¬ 
vidually, are not competent; 58. 

8 competent^ 
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coin{)etcnt, if liable only in a corporate 
capacity. Id. 

sherill”s officer, wbo iodeninilics, not competent 9 

it). 

of prosecution, when allo^red. 91. 

on taxation of, expance of witness from abroad allowed, 
when. 15. • • 


exper.ee of depositions taken abroad, not 
aiiowed. 19. 


rOUNSKL, 

profes.sional conf.lence uith client. 108—111. 
conbdenti.d coinnuinieations not to be tjiven in e\itlent’e 
108. 


thou<>b proceedings finished; Id. 
not in actions between tliird persons, 
nor after dismissal of solicitor; Id. 
what comiimnications privileged. Id. 
solicitor and attorney within same rule. Id. 
so, interpreter bet ween counsel and client. 109. 
person not an attorney, though considered as such, not 
witliin the rule. Id. 

of what facts, they may give evidence. 110. 
lliird person, who hears the comiinnncation, may speak to 
it. 109. 

communications to other [ici'sons not privileged. Id. 
COUNTEIirEJT-MONKY. «ee tit. Uiterina. 
roiJNTEllPART, 

ol’deed. See tit. Deed. 


tOLlNTY, 

inhabitant ;of, competent on indictment,for non-repair of 
bridge, when. 97. * 

COURT. See tit. Admiralty, Chancery, Eccleiiaslical. 
of exclusive jurisdiction. 261. See tit. 
of inferior jurisdiction, 316. 

proceedings in, how proved; ,'516. , 

whether a party has a right to « copy of, 
and when. 343—31-5. 
i’OVENANT. See tit. Deed. 

COVERTURE, 

evidence of, under non~as.mmpsit. 132. 

under non est factum. 133. 

on plea of, if it appears that the husband went abroad 
above seven years before the commencement of the suit, 
the defendant ought to prove him alive witliin that 
time. 160. 

CREDITOR, 

of bankrupt, when competent. 52. Hoe i\i. Bankrupt. 
CRIMEN FALSI, 

conviction of, incapacitates witness. 26. 

CRIMES, 

what incapacitate a witness, 23. 24. 

CRIMINAL CONVERSATION. Sec tit. Adultery. 

M M 2 CROSS- 
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CROSS-EXAMINATION. See tit. Witness. 

CUSTOM. And sec tit. Tolls. 

that lord of manor shall have common in all the lands de¬ 
mised, void. 486. 

not admissible, to shew time of entering or quitting a farm 
different from that expressed in the lease; 486. 

“ to quit at Michaelmas” means New Michaelmas 
487. 

right by, though not expressed in lease; 485. 
as, for heriot, 

or way-going crop. Id. 
proof of, by hearsay. 107.204. 

hearsay of deceased person, though he claimed 
under the custom. 198. 199. 
verdict, though between other parties. 252. 
depositions not evidence against stranger to 
former suit, where the same point is in issue. 
192. 

where the point in issue is not the same, they 
are evidence. Id. 

paper signed by copyholdcps, 209. 
court-rolls of manor, and ancient writings. 
202. 203. 333. 

proof of custom, in adjoining parish or manor, 
not evidence; 135. 

otherwise, on a question of tenure in 
one of several connected manors. 
136. 

custom proved different from that alleged. 163. 

/ /I 

D 

DAY-BOOK, f^ee tit. Book. 

DEAF AND DUMB, 

how to give evidence. 16. 

DEATH, 

abroad, evidence of. 159. 187. 

presumedpat the expiration of seven years. 159. 

. death-bed declarations. See tit. Declarations. 

on issue as to the death of a particular person, the party 
asserting the death has to prove it. 159. 

DEBT. (See tit. Bond, Deed, Non estJactum.) 

on foreign judgment — the judgment prima facie evidence. 
272. 

DECLARATIONS. See tit. Admissions, Evidence, Hearsay. 
on death-bed, 

in criminal cases, evidence, when; 215. 
where a subsequent statement of the deceased was 
taken down in writing. 216. 
whether made in extremis, a question for the Court. 
216. 

of accomplice; 217. 

of attainted person, not evidence. Id. 

in 
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DECLARATIONS, (corUnnted) 

in civil cases, evidence. 217. 

conlession of subscribing witness to will. Id. 

See tit. Confession. 

DECREE. See tit. Chancery. 

DEED. See tit. Writing. 

ambiguity in, iK^wexpIainod. tii. Ambiguity. 
ancient, explained by usage, when. 477. 
non est factum, evidence under. See tit. Non est factum. 
presumed from usage, when. 123. 124. 
v ariance in proof of. 170. .• 

proof of title-deeds, in action by vendor against vendee. 407. 
execution of, proved by subscribing witness; 411. * 

signing; 41.3. 

not essential to a deed. Id. 
required by statute of frauds, when. 

Id. 

attestation of, in deeds under power.*?. 

413. 

.sealing; 415. 

same seal usqd by several parties. Id. 
rule as to sealing by several, in deed 
under power, 416. 
delivery, what sufficient; 418. 

on another day may be shewn. 48.5. 
subscribing witness may prove it forged. 34. 
subscribing witness cannot be objected to, 
as interested, by OJie who asked him to , 
attest, knowing his situation, 121* (2) 
when subscribing witness not producible, how 
proved; 419. * . 

proof of party’s signature, when sufficient. 420. 
need not be proved, when; 404. 

1. deed 30 years old; Id. 

custody of, to be shewn, when. Id. 

2. deed enrolled; 407. See tit. En¬ 

rolment. 

3. recital, when evidence against t\ie * 

party to reciting deed. 410. 

4. deed produced under order of court. 

411. 

mistake in, when rectified In equity. 511. 

parol evidence, not admissible to vary or add to; 480—487. 

except in case of fraud, &c. 483. 484. 
another consideration may be shewn ; 

481. See tit. Consideratiouy and Evi¬ 
dence. 

or different day of delivery. 485. 
notice to produce. 386. See tit. Notice. 
produced under notice, proved by the other party, when; 

396. 

when not. 397. 


in M 3 


counterpart, 
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DEED, (continued) 

counterpart, evidence against the party, without notice to 
produce die original. .S92. 
profert dispensed with, when. 403. 
secondary evidence of, when udinissible; 398—403. 
in the case of ancient writings. 401. 
proof of the loss, &c, of written instrument. 399- 

DEFAULT, 

judgment by, its effect, as an admission. 118. 
afte,r judgment by default of one defendant, the plaiutdi 
’.cannot be nonsuited as to the other defendant. 119. (2) 
defendant, after judgment by default, not competent for or 
against a plaiutilf, in action on .joint contract. 62. 

competent for co-defendan; 
in trover. 63. 


DEFENDANT, 

admission of. See tit. Admission. 

act of one person, evidence against others, in case of con • 
spiracy, &c. when. 76. 

discharged and made witness, when. 61. 

submitting to fine, on indictment for assault, may he 
wdtncss for another defendant, 62. 
suffering judgment by default, in case of misdemeanor. 
Id. 

or, in action on joint contract, not wit 
ne.ss for or against plaintiff. Id. 

if one defendant pleads bankruptcy, and the others plead 
the general issue, he cannot give evidence for the 
rest. 62. 

in trespass, witness for another, when the trespasses are 
different. 62 

in troVer, defendant, suffering judgment by default, may be 
witness for co-defendant. 6.3. 

in ejectiuent, how made witness. 63, 

witness made defendant by mistake — may be struck out. 
Id. 


in an information, nolle prosequi entered. Id 

delivery, 

what tantamount to, when goods are ponderous. 380. 
evidence of, from the acts of the buyer. 381. 
to carrier. 382. 

DEMAND, 

particular of. See tit. Particular. 

DEMURRER TO EVIDENCE, 
what. 234. 

facts admitted. 23.5. 

counsel for the crown not compellable to join. Id. 
not allowed in the king's case. Id. 
under the control of the Court. 236. 
DEPOSITIONS. See tit. Examinations. 
de bene esse, 13. 


by 
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J)1:;P0S1TI()NS, {vonliiineU) 

by consent; J ;J. 'JfX). 
whcji evidence. 290. 

to perpetiuUe tc'.stiinony, not o5)jectlonable because iiie in- 
tciTo;tiifories wei-e leading. 287. 
on ([lu'stion of pedigree, not evidence against a stranger to 
tlie first suit. isi)—I92.. 
evidence of* custom, when. 198.287. 

not evidence of custom against strangers, where tlic same- 
point is in issue. 192, 

v.'here the point in issue is not the same, they arp evidence. 

192. 

it need not he proved, that tlie persons who made smcJi 
depositions stood in the situation in whicli they profess 
to stand. Id. 

leferring to nrilien documents — those documents to be; 

emisiderec! part of the deposition. 291. 
in Chancery. See tit. Chancery. 

0 ! ect]ef>iastical court. .‘{O-f. 

before commissioners of bankrupt. I See tit. Comniisiion- 
bc'lbre commissioners of excise, j ers. 
before coroner, under stat. Ph. and iM., 298. 

must contain the elieet of the evidence; Id. 
to be certified together with the inquisition; 
1 ( 1 . 

taken upon oath; 87. 

need not be taken in the presence of pri¬ 
soner ; 298. , 

evidence on trial of prisoner, when. 298. 299. 
before magistrate, under stat. of Ph. & Af, 29.5. 

in case of felony, how faken ; Id. • 
how certified and transmitted; 295. 
need not be signed by (leponent; 291). 
deponent must be sworn, 87. 
party eharged not sworn ; Id. 

if his deposition purport'tq have been 
talccn on oath, it cannot he read; 
and evidence is not admissible, that* 
he was not sworn. 87. (2) 
evidence against prisoner, when. 295, 298. 
in niisdcineanors or civil cases, not evi¬ 
dence. 29(5. 

in petty treason, not sufficient to convict 
of the treason, but will support a con¬ 
viction for the murder. 29(5, 297. 
evidence for prisoner, to contradict wit¬ 
ness. 297. 

prisoner has iio right to copy of. 342. 
conviction, purporting to set out deposi¬ 
tion, not evidence, 230. 
of p.viper. See tit. Examination. 

M M 4 0^ 
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DEPOSITIONS, [continued) 

of witness abroad or going abroad, when evidence; 21X). 
of witness in India, Id. 
proof of deposition ; 315. 

office copy, not evidence in other courts; 316, 
copy attested by judge's cJerk. 310. 
depositions in Chancery evidence as admissions, or to 
contradict, without proof of bill and answer. 315. 
DEVISE. See tit. Will. 

DOMESDAY-BOOK, 
account of. 320. 
when evidence. Id. 

DUODALE, 

baronage, not evidence to prove a descent. 338. 
monasticon, not evidence as to the order of a monastery. 
Id. 

DUPLICATE ORIGINAL, 

of notice to produce, notice to quit, &c. 394, 395. 
taken by copying machine, not evidence. 394, 


E 


EASEMENT, 

grant of, presumed from 20 years enjoyment, 125. 

as against the reversioner, when; 128. 
presumed from shorter enjoyment, when, 
126. 

See tit. Presumption. 
ECCLESIASTICAL COURT, 

^ suit in, ' 

number of witnesses to prove a fact; 116. 
proof of temporal matter arising incidentally. Id. 
'depositions in, when evidence. 304. 
sentence of. 261—265. 

• of nullity, or in affirmance of marriage, conclu¬ 
sive on questions of legitimacy, when. 262. 
conclusive on trial for poligamy ; 265. 
in a cause of jactitation, evidence in ejectment; 

not conclusive; 263. 
much less, in criminal 
prosecutions. 265. 

evidence between what parties; 262. 

when conclusive as to all. Id. 
impeachable for fraud. 266. 
on validity of will, and right of administration, 
conclusive. 264. See tit. Probate. 
proof of sentence. 316. 
ledger-book, when evidence. 318. 

EJECTMENT, 
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EJECTMENT, 

judgment in, conclusive in action for mesne profits, when. 
21S. 

tenant in possession not competent for defendant, under 
whom he holds. t8. 53. 

witness, who is to have a lease of the lands (if recovered), 
not competent for the plaintiff. 49. 
witness, called Tjy defendant, not competent to prove him¬ 
self the real tenant and defendant his bailiff. 53. 
notice to quit at a certain time, served persqnally and not 
objected to, evidence of the time of entry; 8f>. 

proved by duplicate original; 395. 
it attested, proved by subscribing witness. 
412. 

ELEGIT, 

proof of title under. 312. 

ENDOWMENT 

of vicarage, when presumed. 124. 

ENIIOEMENT, 

of bargain and sale, under stat. of H. 8. 310. 407. 

indorsement, when evidence of, 310. 
copy of, when evidence of execution. 
407. 

of other deeds, when evidence. 410. 

ENTRY, 

in books, by receiver of money, against interest. 207. 
ESTOPPEL, 

by judgment or verdict, when. 244. 24<5. 

EVIDENCE, 

admissibility of, a question for the judge. 15. 
written or unwritten ; 237. * 

writings, public or private; 

public, of record or not of record; 
public writings not of record, judicial oc 
nut judicial. Id. 

bill of exceptions to. See tit. Bill of Exception. 
demurrer to. See tit. Demurrer to Evidence. 
presumptive. See tit. Presumption. 
general rules of evidence. 

1. Evidence confined to points in issue. 131. 
under plea of non-assumpsit. 131. Sec tit. Non-assumpsit. 

non est factum. 132. Sec tit. Non est factum. 
not guilty in trespass. 134. See tit. Trespass. 
under issue on custom. 135. See tit. Manor^ Custom. 
proof of other acts when admissible; 138. 
irrelevancy of evidence—examples. Id. 

on a question, whether the acceptors had given 
authority to the drawer to draw a particular bill 
payable to a fictitious person, a general authority 
may be shewn. 139. 

in trespass, what or how many acts of trespass may 
be snewn. 140, 


m 
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EVIDENCE, {conlinufcl) 

in action for slander, when other actionablq word? 
may be proved. 140. 

on trial for treason, no overt-aet of a distinct tiLason 
. can be proved. I4'i. 

on indictment for iiif.nnona o'Fence, proof that de¬ 
fendant has a f;eneriil disimsition to commit siicli 
oft’ences, or that he has connnitted such an of¬ 
fence at aiurfher time, is not evidence. 14f}. 
when other acts of the prisoner are evidence af^ainst 
him, as shewing his intentions, euiUeniporaucoKb 
acts are also evidence in his favour, 14^.. 
on indictment for uttering forged notes or eounler- 
terfeit money, proof ol’ hjs uttering others similar, 
admissible. I4.‘i. 

character of either parly, uh«m examinahle in civil 
suit. 145. See tit. Character. 
facts admitted on record, need not to he proved; 
147. 


cannot be contradicted. 
Id. 

2. AlRrmat i<*e of the issue to be proved. 156. 

in action on game-laws, plaintdf need not dis¬ 
prove the sevAnl (pialiHeations ; 157. 
the same rule in proceedings on iidoro'ations be¬ 
fore magistrate.^. Id. 
negative, when to be proved; 15H. 

where breach of duty alleged, Id. 
where a person is charged with doing the 
act comjdained of “ without giving due 
notice,” Id. 

on indictment for coursing deer “ without 
the eon,sent of the owner,” Id. 
on an issue upon the death of a particular 
person, tim j>arty asserting the death has 
to prove it. 1511. 

. Substance only of the issue need be proved. 161. 
plea of payment of principal sum and interest—suf¬ 
ficient to prove that a gross sun) was paid and 
accepted as full payment. Id, 
proof of tender and refusal sufficient proof of an 
averment of payment, when. 161. 
in action of waste—sufficient to prove that defend¬ 
ant cut a less number of trees; Id. 
in action on simple contract, plaintiff may prove 
less than the w’l it demands; 1<>‘2. 
in action against sheriff, plaintiff declares that he 
had J. S. and his wife in execution, proof that, he 
had only J. S. is sufficient. 162. 
in action for slander, rule as to the proof of the 
words. Id. 

averment, that the cattle (damage-feasant) were le¬ 
vant 
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EVIDENCE, {continued) 

vaut and couchant, is not proved by shewing that 
part of them were so. 163. 

plaiutiH’ may recover, though he prove a more 
ample prescriptive right tlian be claims. 163. 

l)rooi‘ that A. was churchwarden, not sufficient on 
issue, ^’ullether -A. and B, were churchwardens. 
KM. 

averment, that plaintiff was constable of a particular 
parish, is not supported by proof, that he was 
sworn in to serve for a liberty, of whitfli the parish 
was only part. 1(51. 

(See other examples under tit. Murder, 
PrincipuL) 

averments immaterial, when. 166, 167. 

hverments, merely matter of inducement, not strictly 
proved, when. 166. 

contracts to he truly statetl, and proved as stated. 
Kj.S— 170. See tit. Variance. 

1. Best evidence to he given. 176. 

meaning of ihe rule. Id. 

copy of deed not evidence, irhen the deed can be 
produced. Id, 

parol evidence of a licence from the crown not ad- 
mi.ssihlc. 177. 

sirongest possible evidence not necessary; 176.178. 
execution of deed proved by single vvitness; 178. 
hand-writing proved or disproved by witness ac¬ 
quainted with writer's style, 179. 

exceptions to general rule, 180. 

copy of entry in public boohs; Id. . 
appointment of constables, officers of the revenue, 
surrogate. &c. need not be proved ; Id. 
ascs, where the party, against whom the secon¬ 
dary evidence is offered, has precluded himself 
from disputing it. 180. 181. Sec*ti.t. Admission. 
production of evidence not insisted upon„from 
public policy; 177. (2) 

as, minutes of examination befoiic the 
privy council. 

evidence againil persons concerned in publication 
of newspapers, under st. 38 G. 3. c.78. 183. 

5. Hearsay, not evidence. 185. 

See tit. Hearsay. 

parol evidence, when admissible with reference to written 
instruments. 466, &c. 

to explain latent ambiguity; 467, &c* 

See tit. Ambiguity, 
to explain mistake in will, 467- 

as to devisee, 467. 472. 
as to fund, 468. 
a»^to description of proper¬ 
ty, Id. 

or 
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EVIDENCE, {co7itlnucd) 

or in entry of surrender of copyhold, 4'76. 
to explain patent ambiguity: 473. 
blank in will; 475. 

blank in agreement, wliieh need not have 
been written, 475. 476. 
blank in instrument, kept to record a fact; 
476. 

blank in bishop’s register. Id. 
of usage, to explain ancient charters and deeds. Id. 

■ not to control or enlarge a will or deed ; 480. 
parol evidence to shew fraud. 483. 
not to contradict, vary, or add to terms of deed; 480. 
as to shew different condition, or another use. Id. 
another consideration may be shewn, when ; 
481. 

consideration contrary to the deed, cannot be 
shewn, except to shew fraud, 8cc. 483. 
delivery on a different day may be shewn. 48.5. 
customary right may be shewn, though not 
expressed in deed, when ; 485. 

as, for heriot, or way-going crop ; Id. 
if inconsistent with the deed, it cannot be 
shewn. 486. 

words having a legal meaning, how to be 
understood. 487. 488. 

parol evidence not to contradict policy of insurance, 
488. 

or charter-party, 489. 
or promissory notes; Id. 
or mercantile contracts; Id. 
usage regarded in construction of contracts ; 491. 492. 
not to contradict. 491. 

parol evidence not to contradict agreement within stat. 
of frauds; 492. 

or any other written agreement. 495. 

(See tit. Agreement^ 

collateral facts, to shew the meaning of contracting parties, 
when admissible. 497. 
usage, to explain ancient charter, 476. 

ancient^ecd; Id. 
terms of admission to copyhold. Id. 
usage of trade, not to contradict express contract. 491. 
covenants not to be construed by party’s acts. 479. 
parol agreement discharged by parol; 498. 

discharge of, a good defence in equity to bill for 
specific performance. 499. 

rule in equity, same as at law, as to admissibility of parol 
evidence; 501. 

rule as to defendant, on a bill for specific performance, 
502. 

rule as to plaifltiff; 504. 


rule 
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EVIDENCE, {continued) 

rule as to rectifying mistakes in deeds; &c. Sl'2. 
rule as to raising trusts in wills, 512. 
secondary evidence, when allowed; 398. 

of writing in possession of other party, 389. 398. 
of lost writing, 399. 400. 401. 
of written instrument, the subject of the suit. 391. 
AMINATION. jSce tit. Deposition, 

of pauper, not evidence on question of settlement against 
appellant parish. 302. 

of single woman pregnant, evidence against rcputed father 
after her death, 302. 303. 

though he was not present. Id, . 

of .soldier (under mutiny act), when evidence on question 
of settlement. .30.3. 

attested copy, given to commanding oWicer, 
evidence. Id. 

not evidence, if the soldier abroad, or dead, ov 
out of the army. 303. .304. 
of witness. Sec tit. Witness. 

EXCEPTION (Bill of,) sec tit. Bill of Exception. 
EXCHEQUER, 

judgment in rem in, 250. 373. 

of condemnation, conclusive evidence of right of 
seizure, 273.274. 

as to all persons. Id. 

of acquittal, whether conclusive as to illegality of 
seizure. 276. 

EXCISE, see tit. Commissioners, 

EXCOMMUNICATION, 

witness not incompetent from. 20. 

EXECUTION, 

of deed or will, see tit. Deed, Will. 

EXECUTOR, see tit. Probate. 

action against, on promise to answer damages out of his owri 
estate. 357. 

proof of being appointed. 317. 
not incompetent, as liable to actions. 42. 
EXEMPLIFICATION, 

of record, under groat seal. 307. 

under seal of court. 308. 
of deed or will, not evidence. 309. HO. 
of letters patent. 410. 


F 

FACTOR, see tit. Agent. 

FELONY, 

conviction of, renders incompetent. 24. 

FEME SOLE, „ v j 

in action by woinan as, defendant cannot call the husband 

to prove the marriage. 64. > 

FENCES, 

on question of liability to repair, commoners not competent 
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FINE, 

chirograph, evidence of, 310. 

copy of proclamations by chirogvapher, nol evidence. Iti- 
proclamations how proved. Id. 

FISHERY, 

entry of licences in court rolls, evidence for person chtirn- 
ing under lord of manor; yO‘2. 203. 

though payment u'ndcr the licences no: 
proved. Id. 

FOREIGN COURTS, see tit. Admiralty. 

sent^n^e of, establishing a marriage, concluMve, when ; 27u> 
of acquittal on charge of murder; 270. 
vacating acceptance of bill of exchange ; Id. 
primft^ facie evidence of debt, in action on foreigti 
judgment; 270. 272. 

limitation of this rule. 272. , 
when conclusive, and as to what points. 272. 
proof of sentence. 310. 
foreign law, how proved, llS. 

FORFEITURE, 

conviction, not conclusive as to the time of offence, im- 
Icss .specially found. 238. 

FORGERY, 

conviction of, renders incompetent. 23. 

party injured, incompetent on indictment when; 03. 

incompetent to prove forgery, f)3. 

or other material fact; Id, 
may prove a fact merely collateral. 91. 
supposed drawer of note made competent by release from 
the holder, when. 103. 

supposed indorser not made competent by release from the 
person to whom the bill was uttered, but who had not 
given value for it. 103. 
proof of writing being forged; 179. ‘129. 

by witness acquainted with the writing of supposed 
. writer, 179. 
by clerk of post ofl!ce. 429. 
seal forget], proveil by seal engravers. 227. 
forged instrument evidence, without stamp. 455- 
FRAUD, 

conviction of, cause of incompctcncy. 24. 

FRAUDS (Statute of), see tit. Statute. 

G 

GAME-LAWS, 

action or conviction on — 

qualifications need not be disproved. 157. 
party convicted, to be imprisoned only in case of wailt ot 
distress. 279. 

GAZETTE, 

evidence of public acts, when. 323. 


evidence 
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] A Z E TT E, {coniinued) 

evidence of proclamations, public addresses, &c. .‘32:3. 

not. of presentations, or promotions, ie. .‘52+. 
of dissolution of partnership, when. Id. 
proclamation for reprisal, evidence of war. 32.‘5. 

(iSee tit. War.) 

prochnnation in Gazette, rccitinf^ that outrages hud been 
committed, iunboilering rewards, evidence of such out¬ 
rages. ;5‘2+. 
iiRANT, 

ancient, explained by irsage. +77. 

possession oi‘, to bo .shewn, when. .‘513.7’! 
presumed from length of possession ; ]2i'. 

as against reversioner, when; 128. 
co-extensivc with the enjoyment. 127. 

Sec tit. Usane, Eaxemcnl, Prrxinmiiou 

<1UAR-DIAN,* 

not competent, in action by inlant. +9. 

atiswcr of minor by, evidence again.st guardian. 28.7. 

II 

HABEAS CORPUS, 

v/rit of, for bringing up witness in custody. 12. 

H.+ ND-WIUTING, 

proof olj by one who has seen the person write, +21. 

or received leficrs from him. 123. 
in case of Alg. Hi<^ney. +‘22. 
in case of the Sev.-n Bishops. +27. 
comparison of, not allowed; +27. 

otherwise, in case of ancient ^vTitingSl 1‘28. 
forgery of, how proved. 179. +29. • 

hearsay, 

general rule as to ; 18.5. 
exceptions, 

hearsay, evidence on cjuestion of pedigree, a.s to state 
of family. 18()» 

declarations, papers, &c. in the family, recilaU iv la^ 
mily deeds, &c. when evidence, 187. 
declarations of deceased husband, as to legitinuvy ot 
wife, 188. 

declarations of deceased parent, to prove time ot 
birth, 19.7. 

not to prove place of birtb, 197. 
or \rant of access. 198. 

declarations not evidence, if made pod Ihcm moiam, 

190. 192. 

or if the relative alive. 188. 210 
depositions, or answer, in a former suit, not evi¬ 
dence against a stranger. 189. 190, 
hearsay of boundaries, or custom. 197. 198. 

tradition 
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HEARSAY, {continued) 

tradition of particular fact, not evidence; 199. 

limitation of this rule. Id. 
on question of public right; 204. 
not evidence of private rights. 205. 
entry of receipt of rent by deceased person, not 
evidence for one claiming under him, 203, 204. 
evidence against such person ; 207. 
how proved. 209. 

entry by deceased rector, as to ecclesiastical dues; 
199,200. 

death of rector when presumed. 201. 
entry in tradesman’s book, evidence of delivery oi 
goods. 210. See tit. Tradesman. 
declarations, or entries in books, against interest 
206, 207. 

by steward, &c. charging himself; 207. 
by person, that certain goods were not his pro¬ 
perty ; 208. 

by occupier of land, as to the extent of ad¬ 
joining tenant’s land; 209. 
not evidence, if the person alive. 210. 
testimony of witt>ess in former trial, when evi¬ 
dence, the witness being dead, or kept away by 
the other party. 214. 

dying declarations, 215. See tit. Declarations. 
declarations part of resgesla, when evidence ; 218. 

declaration by bankrupt, in absenting 
himself, Id. 

declaration by woman at the time ol 
elopement, 220. 

declaration at the time of receiving a 
bodily hurt, 219. 

declaration by deceased, as to being relieved by a 
parish, 196. 

declaration by one since deceased, as to his state of 
health. 196. 220. 

declaration by agent. — See tit. Agent. 

HERALDS’ BOOKS, 

» evidence on question of pedigree. 336. 
visitation boolts of counties, evidence ; Id. 
account of. Id. 

HERIOT, 

due by custom, though not expressed in lease. 485. 
HIGHWAY, 

See tit. Road. 

HIRING, 

declaration of deceased servant, not evidence of. 196’. 
HISTORY, 

general, when evidence. 338. 

Speed’s Chronicles. Id. 


not 
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HISTORY, (coniinncd) 

not evidence of private rights. 3S8. 

Dugdale’s Monasticon, 

Baronage. 

Camden’s Britannia. Id. 

HOUSE OF LORDS, 

journals, see tit. Journals. 
judgment of, hov proved. 316. 

HUNDRED, 

in action against, the party robbed is competent, 58. 

to prove the robbery; Id.* 
not to prove other mcts, 

as the Venue. 59. . 

HUSBAND AND WIFE, ^\t. Adultery. Feme sole.) 

of party to suit, incompetent for or against each other; 64., 
though divorced for adultery, 66. 

* or tlie other consent. Id. 

declaration 'of wife not evidence against the man, G\f. 
nor for him. Id. (5) 

not allowed to give evidence against each other in criminal 
prosecutions. 66. 

on proof of A.’s marriage, a witness may prove a 
former marriage between liimself and A. 66—69. 
tlie party calling a witness, may call his wife to con* 
tradict him. 69. 

on a question, whether goods are the property of a man or 
his wife, he is not competent to prove the latter fact. 65. 
on indictment for conspiracy, the wife of one defendant 
is not witness for the rest. 66. 
exceptions to general rule; 70. 

in prosecution for taking a woman J»y force and mar¬ 
rying her; Id. • 

in case of bigamy, second wife competent after proof 
of first marriage, Id. 

in offences against woman's person, 70. 71. 
wife may exhibit articles of the peace against him, Id. 
or apply for information; 71. 
not witness against him in treason. Id. • 
declarations of wife, employed as agent, admissible, 71- 
dying declarations of wife, evidence against him. 7^ - 
in action between third persons, where the wife’s evidence 
may lead to a demand against husband; 73. 
in appeal against order of bastardy, married woman may 
prove the criminal connection, 72. 
but cannot prove non-access, Id. 
in suit between third persons, wife may disprove her mar¬ 
riage. 72. 

,woman, cohabiting and passing as wife, whetlier uitness 
, for the man. 73. 

wife of bankrupt may be examined by comraissioners, 

•when. 72. 


N N 


answer 
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11USBy\ND and wife, (cmitinued) 

answer by wife, wliether evidence against her, after hus¬ 
band’s deatii. 28.5. 


J 

TNCOMPETENCY, 

of witness. See tit, fVifness. 

INDICTMENT, • . 

averment in, when need not be ])roved; 167. 

in indictment for robbery near the htghtvai/. Id. 

for robbery in the house of A. IL 
Id. 

for arson in the vighl-iinie. Id. 
for murder of officer in execution of 
office, 16.5. 

for burglary in the house of .1. D. 
with intent to steal the property 
ttf .1. W., the averment of pro- 
perty i.s material. 1(»7. 

proof of so much of the indictment as charges a substan¬ 
tial crime, sullicient; 168. 

if it charges, that defendant did and caused to be «lonc, 
enough to prove either one or the other ; Id. 
if defendant is ch.irged with tompt)..in;;, printing, aiul pub¬ 
lishing a libel, he may be convicted only of the piinting 
and publishing. 168. 

for felony at a teitain place, and no such place in the 
county, the indictment void. 17.5. 
copy of, in felony, not to be.had by defendant without 
order of Court; .81(1, 

but if produced, adiuissiblo, though without order , 

. .34-0. 

in misdemeanors, order not necessary. SH . 

INFAMY, 

. of character, cause of incompetency. 23, 24. 

from what offences. Id, 

INFANCY, 

may be given in evidence under non-a.ssumpsit, 132. 
not under non est factum. 133. 

INFANT, 

competent witness, when. 16, 17. 

" answer of, by guardian, not evidence against him. 28.5 
INFIDEL, 

incompetent witness, when. 19, 

INFORMER, 

incompetent witness at common law. 96. 
competent, when. 97. 

INHABITANTS, 

of county, competent on indictment for non-repair of 
bridge, when; 97. 

of hundred, in action by party robbed; 98. 


7 


of 
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iNIIABITANTS, (continued) 

of parisli, where penalty given to the poor, when coinpe* 
tent; 98. 

in prosecutions under highway act. Id. 
rated, competent, in parish appeal, bystat. 54 G. 3. c, 170. 
Id. 

declarations by, evidence against their parish ; 61. 
74. . • 

not compellable to give evidence against. 61. •225. 
INQUISITION, 

by coroner, bad, if evidence brought by the accused party 
was rejected. 299. •* 

of lunacy, by coroner, whether evidence against ojm 
claiming as executor; 300. 

evidence for prisoner. Id. 
post mortem. 300. 

of felo de se, evidence against executor or administrator ; 
299. 

not conclusive. Id. 

rtnding that the party fled, whether conclusive. 299. 
of office, evidence against whom. 300. 

by escheators, commissioners, sheriff, &c. 300. 
by order of H. of Com. respecting fees, 301. 
not evidence, when irregularly taken; 301. 
inquisition by sheriff’s jury, on question of 
property. Id. 
proof of inquisition; 302. 

commission ought, regularly, to be shewn. 
Id. 

INSPECTION, 

of records; 339. , ■ 

depositions, not allowed to prisoner before trial. 342. 
proceedings before inferior jurisdictions, when allowed; 
343. 

parish books, and books in public offices; 34.5. 
court rolls; 346. 
corporation books. 347. 348. 
rule for, not allowed in criminal cases; 349. 

otherwise, in informations in nature of quo warranto; 
350. 

affidavit in support of motion for inspection. 350. 
rule to inspect, after issue joined; 351. 
where no action depending. 351. 

INTEREST, 

incapacitates witness, when. 37, &c. 

See tit. Witness. 

INTERROGATORIES, see tit. Witness. 

ISSUE, ... 

• evidence to be confined to points in issue; 131.1 

affirmative of, to be proved ; 1.56. {Evidence- 

substance of, alone,, need be proved; 161. J , 

u N 2 lACilf 
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JACTITATION OF MARRIAGE, 

sentence in cause of. See tit. Ecclesiastical Court. 

JOURNALS, 

of the House of Lords, 323. 

proof of judgment on appeal; 
proof of address to the king; Id. 
not evidence of the facts stated in 
the judgment. Id. 
of House of Commons; Id. 
proof of entry in. 321. 

JUDGMENT, (See tit. Verdkt.) 

by default, its effect, as an admission. 148. See tit. Default. 
of court of record, when evidence in a cause ; 241 — 256. 
between what parties ; 242. 
who may plead a judgment in bar, and when. 242. 
conclusive as evidence between the same parties. 
when. 242. 

judgment recovered, conclusive evidence in 
assumpsit; 243. 

judgment in ejectment against casual ejector, 
not evidence in action for mesne profits, 
against the landlord, who had not notice of 
the ejectment. 243. (3) 
judgment of quarter sessions. 243. 
conviction for nonrepair of a road. Id. 
judgment in court of conscience. 244. 
evidence betweento the first suit; 245. 
not evidence for a party against a stranger, 247. 
nor for a stranger against a party; 249. 
exception in the case of customs, tolls, and 
public rights. 252. 

decree between vicar and impropriator, evidence be¬ 
tween succeeding vicars and impropriators ; 246. 
judgment concermng an office, evidence for or 
against a successor. 246. 

judgment of ouster in an information in the nature 
quo warranto; Id. 

judgment in rem in the Exchequer. 250. 
on what points evidence. 253. 254. 

judgment in debt, bar in assumpsit, when, 254. 
judgment in trespass, bar in trover, when. Id. 
judgment in trover, bar in assumpsit. Id. 
judgment in second action, when no evidence 
given in the former action. 254. 
judgment to be taken with reference to the 
subject matter. 255. 

judgment in ejectment not conclusive as to 
the right; ^5. 


but 
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JUDGMENT, {continued) 

' but conclusive in action for mesne 

profits. Id. 

effect of judgments in real actions. 255.256. 

in criminal cases, whether evidence in civil. 256. 
of court of exclusive jurisdiction; 261. 

when conclusive, when not evidence. Id. 
impeachable for fraud. 261.266. 
of ecclesiastical court. See tit. Ecclesiastical. 
of admiralty com t. See tit. Admiralty. 
of court of exchequer. See tit. Exchequer. • 
of commissioners of excise. See tit Commissioner. . 
of court of quarter sessions, discharging order of removal, 
evidence of what, and against whom. 250. 
sentence by members of college, when conclusive. 277. 
conviction by magistrate; 278. 

conclusive for him, in an action, when; 278. 
informality of, cannot be taken advantage of. 280. 
of inferior courts, when evidence, and to what extent. 305. 
general rule as to proceedings of special and limited ju¬ 
risdictions. 280. 

of foreign court. See tit. Foreign. 
proof of judgment. 311. 312. 

copy of judgment, signed by the master, not evidence. 309. 
JURISDICTION, See tit. Courts. 

JUSTICE OF PEACE. See tit. Magistrate. 


L 

LANDLORD, 

title of, admitted by tenant holding under him. 18W 
tenant may shew that his title has expired. Id. 
LARCENY, 

witness not incompetent for petty larceny. 24. 
what sufficient property to maintain indictment. 123. 
LEADING QUESTION, 

not to be put to witness, in general: 221. 
what questions leading. 222. 
allowed in cross-examination; Id. 

•in examination in chief, when. Id. 

LEASE, 

ancient, when evidence; 202. 

though possession under lease not shewn. Id. 
by parol, when good. 353. See tit. Stat. (^Frauds. 
how assigned or surrendered; 353. See tit. Stat of Frauds. 

of copyhold lands. Id. 
agreement for lease: 462. 

. on life—death presumed, when. 159. 

LEGITIMACY, 

birth during marriage, ptesumptrve evidence of; 117. 
how rebutted. Id. 

N N 3 


birth 
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LEGITIMACY, (continued) 

birth after divorce a mens4, &c., presumed to be illegiti¬ 
mate. 118. 

declarations of deceased person, to disprove his supposed 
marriage, 195. 196. 

declaration of husband, as to legitimacy of wife. 188. 
sentence of nullity of marriage, ot in affirmance of, conclu¬ 
sive, when. 262. 

LETTER, 

proof of sending, by post. 390. 

LETTERS OF ADMINISTRATION, 

See tit. Administration. 

LETTERS PATENT, 

exemplification, evidence of. 410. 

LIBEL, 

in action for, other libels wffien evidence. l^iO. 141. 

evidence, that defendant was generally sus¬ 
pected; &c. 146. 

magistrate’s clerk not compellable to saj., 
whether he delivered to the magistrate an 
affidavit containing the libel. 223. 
provisions of St. 38 G. 3. c. 78., concerning 
proof of the publication of newspapers, in 
actions or prosecutions for libels. 183. 
affidavit, according to the form prescribed 
in the act, is evidence of the publication 
in the particular county specified. 185. 
if the affidavit purport to be sworn before a 
distributor of stamps in the country, his 
authority must be proved, unless stated in 
the affidavit. 185. 

LICENCE, 

. from the crown, how proved. 177. 

old licences from lord of a manor, for fishing, &c.; 202. 
licence to enclose, when presumed. 126. 

LUNACY, 

coroner’s inquest. 300. See tit. Inquisition. 

M 

MAGISTRATE, 

action against, 

proof of notice. 3.05. 
conviction by. See tit. Conviction. 
depositions taken by. See tit. Depositions 
compellable by order of court to grant copy of conviction, 
and of information. 341. 342. 

MAHOMETAN, 

may be witness, 19. 

to be sworn on the Koran. 21. 


MALI- 
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MALICIOUS PROSECUTION, 

- in action for, general bad cliaractcr of plain! i(F may be 
shewn, when. 11-7. 

copy of indictment, how obtained, 310. 

evidence?, if produced, though without 
order. Id. 

.MANOR, 

custom of. Set' lit. Cusiom. 
survey of. S(‘e tit. Snnwi/. 

proof of custom in one manor not evidence of a custom in 
adjoining manor ; 13.'5. ' ^ 

otherwise, on a tpiestion of tenure in a district 
of manors. 1.3(). 137. • 

MANOR COURT, 

proceedings in, evidence between whom. .305. 
rolls of; evidence between the lord and his tenants; 33.3. 
ancient writings of, evidence of descent, though not 
signed. Jd. 

inspection of court rolls; 31-7. 
proof of. 310. 

MANSLAUGHTER, 

See tit. Murder, 

MARRIAGE, 

hearsay of, in family. IHO. 

legality of, determined by ecclesiastical courts directly, 2G1. 

by courts of commoii laiv incidenl.illy. Id, 
proof of, on real writs ; 

by parish register; 325. 

not by Fleet books; 320. • 

nor by register in G uernsey, or foreign chapel. 

320. 

sentence of ecclesiastical court, annulling. 262. ‘ 

conviction of bigamy, proof of illegality of second mar¬ 
riage, in civil action. 259. \ 

in foreign country, established by sentence in foreign 
court. 270. . 

MEASURE, 

sale of a number of acres of land, generally, means awes, 
by statute measure. 48S. 

sale of corn by tlie bushel meau.s by tlie W.Tich.f!-tei 
bu.she). Id. 

IMEMORANDUM, 

written, to refresh memory ; 220. 

agreement unsigned, used as; 178. 
unstamped receipt. 451<. 

MERCHANTS’ BOOKS, See tit. Tradesman, 
evidence of, what, and when. 210.399. 

MESNE PROFITS, 

’ judgment in ejectment conclusive of right of possession in 
action for mesne profits. 255. 

MISTAKE, 

in deed, rectified in equity, when. 511, 

N N 4 
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MISTAKE, {contivued) 

in will, may be shewn, when. 467. 4*72. 

MITIGATION, 

of damages, what evidence allowed in. 145. 146. 

MODUS. See tit. Tithes. 

on question of, persons liable to tithes not competent. 47- 
proof of, by usage. 124.. 

de non dcciniando, not proved by usage alone. Id. 
declarations of deceased occupier, evidence of parochial 
modus. 198.199. 

prevof that a particular person paid so much in lieu of 
tithes, not evidence. 199. 

MONEY, 

payment of, into Court — its eflect. 149. 

money cannot be recovered back, though paid by 
mistake. Id. 

admission of demand. 149. 151. 
payment generally upon the whole declaration. 
150.151. 

dispenses with proof of hand-writing, in ac¬ 
tion on bill of exchange. 150. 
and dispenses with proper stamp ; Id. 
admits the jurisdiction of the Court; Id. 
admits the contract, to what extent; 151. 

in action against a carrier. 151. 152. 
dispenses with proof of written agreement. 
358. 

plaintiff may be nonsuited, though he has 
paid into Court. 149. (3) 
proof of such payment. 152. 

MURDER, 

conviction of, on indictment for petit treason. 164. 
conviction of manslaughter, on indictment for murder. 164. 
' manner and means of killing, as proved, must agree in 
. substance with those laid. Id. 

on indictment for murder of officer in execution of his office, 
proof of his authority not material; 165. 

the special matter may be given in evidence 
on a general indictment. Id. 

' acquittal in foreign country may be pleaded in bar. 270. 

N 

NAVY-OFFICE, 

book of, evidence to prove sailor’s death. 330. 
NEGATIVE, 

of issue, when to be proved. 158. 

NEWSPAPERS. See tit. Libel. 

provisions of stat. 38 G. 3. c. 78., concerning proof of the 
publication of; 163. 

NICHOLAS (Pope), 

taxation by, account of; 321. 

evidence of value pf livings. Id. 


NOLLE 
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NOLLE PROSEQUI, 

to make defendant witness. 63. 

NON-ACCESS. See tit. Access. 

NON-AGE, 

declaration of decease parent, evidence of. 195. 
NON-ASSUMPSIT, 

evidence under p|ca.of; 131. 

performance — payment — release. Id. 
judgment recovered. 243. 
accord and satisfaction. 131. 
that defendant contracted with plaintiff arRl others; 
131.170. 

that plaintiff, suing as feme sole, was married at the 
time of the promise ; 131. 

or that defendant, sued as feme sole, was then 
•married; 131. 

or that defendant, sued as feme covert, was married 
to another man now alive. 132. 
usury — infancy — gaming. 132. 
what not evidence under; 132. 
statute of limitations ; Id. 

that others besides defendant are liable. 132. 170. 
NON EST FACTUM, 

evidence under plea of. 132. 

lunacy, or intoxication at the time of execution, 
133. 

defendant a feme covert. Id. 
deed delivered as an escrow, &c. Id. 
rasure or interlineation. Id. 
what not evidence under. 133. 

proof of gaming—sale of oflice—simony, Ac* 134. 
payment—release—infancy—duress. 133. 
illegal consideration. 134. 

plaintiff cannot shew the deed lost, afler pleading profert. 
403. 

no ground of variance, that there are joint oblfgyrs. 132. 
though a bond is declared on as a joint bond, the defcndagt’s ^ 
execution alone need be proved. 133. 

NOT GUILTY. See tit. Trespass, Ac. 

NOTICE, 

of action, proof of, by duplicate original. 395. 
to quit, proof of. 395. 412. See tit. Ejectment. 
to produce papers on trial; 387. 389. 

how it differs from subpoena duces tecum. 386. 
when necessary. 386. 387. 
effect of notice. 389. 

party, when compellable to produce; 387—389. 
if a trustee; Id. 

in action by seamen for wages; Id. 
when tlie other party is interested in the 
writing. 388. 

proof of notice. 394. 395. 

^ after 
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NOTICE, {conlimied) 

after proof of, contents ot paper Iiow proved. 389. 
not necessary, vvJiere nature of action is sufficient 
notice; .'591. 

as, in trover for liond, Id. 

or prosecution for stealing note, &c. Id. 

in other criminal cases, when ; 391- 
392. 

or where possession on the other side is fraudu¬ 
lent ; 392. 

wlicther necessary, in case the writing is in 
court in tl>e adverse party's po.s.sesslon. 393. 
391. 

deed produced under, to he proved by the other 
party, when; 39(). 

when not. 397- 
NUT. TIEL RECORD, 

proof of is.sue on ; 307. 

where the record is in the same court, 
where in another court. .308. 

N USANCE, 

in action for, defendant may prove a licence from plaintili. 
Under general issue. 131'. (9) 

O 

OATH, 

of witness, how administered. 21. 

OFFICE, 

books of, when evidence. See tit. Book. 
inquisition of. See tit. Inquisition. 

OFFICER, 

competent witness, when; 41. 

. though liable to information. Id. 

proof of acting as such, evidence of being such, when. 180. 
OPINION, 

of witness, when evidence. 226. 

general, evidence of public rights; 197. 204'. 

whether evidence of private rights. 20.7. 

ORDER, 

of bastardy. See tit. Rnstardi/. 
of judge, for producing papers, 388. 
of removal, not appealed against, its elfect. 250. 
of sessions. See tit. Sessions. 

ORDINARY, 

certificate of, when conclusive on legality of marriage. 262, 
faculty from, presumed in the ca.se of a pew claimed as 
appurtenant to a messuage. 125. 

OUSTER, . 

judgment of, on an information. 246. 

OUTLAWRY, 

judgment of, in treason and felony, renders incompetent; 25. 
in personal action, otherwise. Id. 

proof 
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OUTLAWRY, {continued) 

proof of judgment of. 25. 
competency restored by reversal of outlawry. 29 
OVERT ACT. See tit. Treason. 

OWNERSHIP, 

possession primd facie evidence of. 129. 

P 

PAPAL BULL, 

evidence of exemption from tithes. 337. 

PARCEL, . • . 

on a question whether land is parcel of A’s or B’s estate 
the declaration of a deceased tenant, who held uftdc 
both, is evidence. 197- 
PARDON, 

effect ov, in restoring competency of witness. 29. 

See tit. Witness. 

PARISH, 

inhabitant of, competent, though penalty given to the poor, 
when; 98. 

in prosecution under highway act, when. 
Id. 

rated inhabitant, competent, on parish appeals. Id. 

See tit. Inhabitant. 

register, when first commenced; 325. 

proof of marriage. 325. 326. 
entry of marriages how to be made. 325. 
copy of, to be transmitted annually to registrars 
of diocese. Id. 

not to be contradicted by day-book. 332. 
inspection of, when granted. 545. 
book for copies of rates; 329. 

tor account of parish indentures. 329. 
vestry-book. Id. 

examined copy of register, evidence. 338. 
PARLIAMENT, 

acts of. See tit. Acts. 
journal of. See tit. Journal. 

PAROL EVIDENCE. See tit. jBvjrft’wcc. 

PARSON, , 

entry by deceased, evidence for successor. 199. 200. 
in action against, for non-residence, what sufficient evidence 
of his being parson. 181. 

PARTICULARS (Bill of), 

under judge’s order—its use and effect. 152. 

interest on promissory note may be recovered, though 
not claimed in the particular. 153. 
in,j,when immaterial. 154. 155- 

me, evidence against another, when. 75. 285. 
See tit. Admission. 


mistake 

Partner, 

admission by 


one 
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PARTNER, (continued) 

one partner may disprove the authority of another to draw 
a bill on the partnership for his separate debt, in action 
between payee and acceptor. 55. 
verdict on issue, evidence of partnership, when. 251. 
notice of dissolution of partnership, how given. 324<. 
PARTY TO SUIT, 

incompetent witness. See tit. Witness. 
admission by, evidence against him. See tit. Admission. 
compellable to produce papers in his possession, when. 387. 
■388. 

PATENTS, 

how pleaded, and given in evidence. 410. 

PAYMENT, 

evidence of, under non-assumpsit. 131. 
presumptive evidence of. 187. See tit. Presumption. 
of money into court. 149. See tit. Money. 
on plea of payment of principal and interest, proof that a 
gross sum was accepted as full payment. 161. 
proof of tender and refusal, evidence to support an aver¬ 
ment of payment, when. 161. 
admission of receipt of premium, in a policy of insurance, 
conclusive evidence of payment, between the assured and 
underwriter. 118. 

PEDIGREE, 

evidence of. See tit. Hearsay. Herald's Books. 
bills in Chancery, not evidence of. 282. 
depositions, not evidence against a stranger. 190. 
special verdict, whether evidence between third par¬ 
ties. 253. 

PENAL ACTldN, 

act of parliament, discharging the defendant, evidence 
" under nil debet. 240. 

PERAMBULATION, 

evidence of boundary of parish. 198. 

PERJURY, 

proof of, by a single witness, not sufficient. 112. 
conviction of, incapacitates witness. 23. 30. 
party injured, competent witness, on prosecution for. 92. 
proof of defendant’s oath to answer in Chancery. 315. 
several indictments against several,-—defendant in one case 
competent for defendant in another. 38. 
on indictment for, in answer to a bill of injunction filed by 
B, B is competent. 40. 

PETIT TREASON, 

on indictment for, prisoner may be found guilty of murder. 
164. 

PETITIONING CREDITOR. See<tit. Bemkrupt. 

PILLORY, 

punishment of, abolished, except for perjury, or subornation 
of it. 25.(8) 


PLACE, 
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PLACE, 

variance in proof of. 174, 

POLICY OF INSURANCE, 

construed with reference to usage of merchants; 490. 
not to be contradicted by usage. 491. 
underwriter, competent witness. 39. 

POLYGAMY. See tit. Bigamy, 

POSSESSION, . • 

primal facie evidence of property. 123. 
ground for presuming a grant, when. Id. 

POST, 

proof of sending letter or writing by the post. 390. 

POSTEA, 

indorsed, not evidence of verdict, 311. 

evidence that cause was tried. Id. 

, may be produced by associate. 311! 

POWER, 

deed under, how executed and attested. 413.416. 

PREAMBLE, 

of act of parliament. See tit. Act of, Sfc. 

PRESCRIPTION, 

hearsay, whether evidence of. 205. 

PRESENTATION, 

hearsay not evidence of. 206. 

PRESUMPTION AND PRESUMPTIVE EVIDENCE, 
nature of. 116. 

presumptive evidence of legitimacy, 117. 

from fact of birth during marriage. Id. 
how rebutted. 117.118. 
of payment; 118. 

of payment of bond, after 20yejirs, 119. 

how rebutted. Id. See tit. Bond. • 
release of quit-rent not presumed from non-pay¬ 
ment. 122. 

possession primSt facie evidence of property. 123. 
grants, agreements, licence, presumed from usage. 123— 

130. 

deed of composition not presumed merely from usage. J244 
grant presumed against reversioner, from permission of te- 
nant, when. 128. • 

circumstantial evidence, in criminal cases. 129. 
presumption of law from presumption of fact. 129. 
death presumed at £he end of seven years. 159. 

PRINCIPAL, 

n second degree, charged as principal in first degree, not 
a variance. 165. 

charged as such, cannot be convicted as accessary. Id. 
conviction of, evidence agmnst accessary, when. 248. 
witness against accessary, on indictment for receiving stolen 
goods, 33. 

or for taking reward to help to stolen goods. Id. 
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PROBATE, 

uf will of personal property, what; ^4. 

conclusive of vdidity of will, when; 264. 
may be shewn to be forged. Id. 
of will of real property, not evidence of will; Id. 
whether evidence to prove pedigree, 317. 

or if the will in possession of the other party., 
318. 

proof of will in ecclesiastical court. 317. 
proof of revocation of probate. 318. 
examined copy of probate. 317. 
exAiplilication of probate. Id. 

, copy of ledger-book. 318. 

PROCHEIN AMY, 

not competent, in suit by infant. 49. 
PROCLAMATIONS, 

See tit. Gazette. 

PRODUCTION, 

of writing. See tit. Writing. 

PROEERT, 

of deed, dispensed with, when. 403. 

bargain and sale pleaded with, — copy of enrolment may 
be shewn. 407. 

PROMISE, 

to answer for another’s debt, default, &c. 359. See tit. 
Sfat. of Frauds. 

EROSECUTO'R, 

competent witness; 91.92. 

though entitled to reward or penalty. Id. 

general rule. 91. 

exception in case of forgery. 93. 

«in case-of forgery, (see tit. Forgery.) 

party injured not allowed to prove any material 
fact; 93. 94. 

competent, if not liable on forged instrument, 94. 
as cashier of Bank of England, Id. 
or where the banker has not debited the party, 
Id. 

or after release. Id. 

PUBLIC BOOKS. See tit. Booh. 

entry in, proved by examined copy. 338. 
inspection of. See tit. Inspection. 

PUBLIC RIGHTS, 

proof of, by hearsay. 197.204. 

verdict evitlence of, though between other parties. 252. 
PURGATION, 

ancient doctrine of. 26. 

its eftect in restoring competency. Id. 


QUA- 
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QUAKERS, 

may affirm in fivii cases ; 

not in criminal cases ; Id. 

ufiat criminal, within the rule. Id. 
in criminal cases, in their own defence. 2;]. 
QUALIFICATION, ^ . 

in action on game laws, plainlilfneed not disprove. 15'r. 
need not be disproved in proceedings on conviction before 
magistrate. Id. 

QUAKE IMl’EDIT, 

hearsay not evidence of presentation. ‘JOG. 


RAPE, 

on indictment for, the woman not compellable to answ’cr a'- 
to her criminal connection tvith other men; 222. 

such evidence not admissible. Id. 
her general bad character for want ol' chastity may bi' 
shew'ii, 147. 

or her previous connection witli the prisoner. Id. 
the account given by her, immediately after the injury, ad- 
missible. 219. 

RATE, 

book for copies of, how kept. 329. 

RATED INHABITANT. See tit. 

RECEIVER, 

entry by, of receipt of rents. 207. 
proof of entry. 210. 

RECITAL, 

iu deed, when evidence against the party. 'Ht). 

RECORD, 

what. 237. 

when complete. 309. 

not to be contradicted. 237.23S. 

evidence, that the verdict was entered by mistake, not ad 
mijisiblc. 237. 

not conclusive as to facts averred, when the facts arc nfll 
traversable, 238. 

nor, as to the time of the offence ; Id. * 
keeper of the records may speak to their condition. 237. 
inspection of record. 339. 
admissions on record, need not be proved. 147. 
issue onnul tiel record, how proved. 307. 
variance in proof of record. 171. See til. Variance. 
proof of record, by exemplification, 307. 

by examined copy; 309. 
how proved to be examined; 309. 
when ancient record has been lost. 309. 
office copy of record. 309. 

cofjy of judgment, signed by master, not evidence. 309. 

RECO- 
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RECOVERY, 

deed to make tenant to the writ of entry, when e^idcncf 
of. 313. 

RECTOR, 

books of deceased, evidence for his successor, when. 199— 

202 . 

REGISTER, 

of navy office to prove a sailor’s death. 330. 
of parish. See tit. Parish. 
of ship. See tit. Ship. 

RELEASE. See tit. Witness. 

of. interest, restores competency of witness. 102. 

unnecessary, 1. where the witness offers, but the other 
party refuses; 104. 

2. where h^ has acquired an interest, to 

' deprive a party of his testimony; 105. 

3. where he has an equal interest in- 
clihing him to each side. 107- 

release, in prosecution for forgery. See tit. For- 

release to bankrupt. See tit. Bankrupt. 
residuary legatee is not rendered competent, in ac¬ 
tion by executors to recover a deb(i by releasing 
all claim to the debt. 103. 

REPUTATION. See tit. Hearsay. 

RENT ROLLS, 

old, when evidence. 202. 

RES GESTA, 

hearsay, part of, when evidence. 218. 

See tit. Hearsay. 

REWARD, 

, persoris enfitled to, on conviction, not incompetent. 32.33. 
cases, in which rewards are given. 91. (*) 

ROAD. See tit. Boundary. 

on indictment for not repairing, verdict of guilty is conclu- 
sive against the parish, 243 and strong evidence against 
other parishes. 251. 253 

defendants may shew, under plea of not guilty, that the 
parish has been exempted from repairing by act of par¬ 
liament. 240. 

on a question whether the occupier of particular land is 
liable to repair, an award between a former occupier and 
the township is not evidence. 192. 

ROBBERY, 

on indictment for, prisoner may be convicted of simple 
larciny. 164. 

ROLLS, 

of manor court. See tit. Manor. 

RULE OF COURT, 

signed by proper officer, good evidence, 310. 


SALE, 
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SALE, 

after proof of sale to goods of defendant and J. S,, J. S, 
is not competent to prove the sale to himself alone. W. 
action for sale of lands. See tit. Stat. of Frauds. 
memorandum of sale by auction. 385. 

SEAL, . • ^ 

of the king, or public courts of justice, need not be proved 
308. 309. 


of private or foreign courts, how proved. 309. 3^9. 
of corporations, how proved. 309. 

SEALING, 

of deed. See tit. Deed. 

SEISIN, 

of devisor, proved by declaration of deceased occupier 
197.209. . * 


SENTENCE, 

of courts. See tit. Judgment. 

SERVANT, 

incompetent to disprove his own negligence in action 
against his master. 45.46. 

competent, in action by his master, to prove delivery of 
goods, &c. 99. 

not to prove acts done by him out of the course ot 
his duty, when, 100. 

SESSIONS, 

order of, confirming order of removal, conclusive as to all 
parishes; 250. 

discharging, conclusive only that the settlement 
was not with the respondents. 250. 

SETTLEMENT, 

by purchase of estate, 

parol evidence may be admitted to shew that the 
purchaser agreed to pay more than 301., 
though the deed expresses less; 482. 
or that less was paid than is expressed. 484 ■ 
SHERIFF. See tit. Under-sheriff. * • 

officer, indemnifying him, not competent witness for him. 49. 
admission of, as to custody of debtor in execiltion, 
evidence against sherilf, when ; 79. 80. See tit. 
Agent, and Admission. 

copy of warrant, not sufficient proof of agency of under¬ 
sheriff, 80. 

bond of indemnity, not sufficient; Id. 
authority from the sheriff shewn by the warrant. Id. 
or by his recognition of the bailiff; Id. 
what recognition sufficient. Id. 
return of, on the writ, evidence of the facts there stated. 312, 
■ inquisition by sheriff. 301. 
act relative to sheriff’s bonds. 239. 

o o 


SHIP, 
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SHIP, 

E rty in, proved by possession as owner. 329. 

ook of, evidence of time of convoy’s sailing. 330. 
register of,, evidence of want of title, when; 327. 328. 

not evidence of property, unless recognisetf 
327. 

conclusive, that persons not named therein are not 
owners. 326. 

articles, to be produced by defendant, in action for wages. 
387 ^ 

SHOP-BOOK. See tit. Trademan. 

entry by deceased shopman, when evidence : 210. 
by the masler, not evidence , 211. 

may be used as a memorandum. Id. 

SIGNING, . 

of deed, or will. See til Deed. Will. 

SLANDER. See tit. Lihel. ‘ 

proof of the siib.stance of the ivords, sulBcient. 162 
against person in professional capacity, when necc«.'ary to 
prove his qualiBcation. 181. 182. 
other actionable words, when evidence. 14-0. 141. 
.SOLDIER, 

examination of, under mutiny act, when evidence. 303. Set- 
tit. Examination. 

SOLICITOR, 

not allowed to give evidence of professional communita- 
tions of his client. 108—110. 

See tit. Counsel. 

SOLVIT 4D DIEM, 

See tit. Bond. 

SON ASSAULT, 

See tit. Trespass. 

SPECIFIC PERFORMANCE, 

on bill for, defendant may shew that the agreement liav 
been discharged ; 499, 500. 

^ or that it is different from that intended; 

503. 

or that they afterwards agreed to a varia¬ 
tion ; 503. .504. 

plaint ^may shew the omission of a term by 
fraud; 504. .505. 

whether he may shew it by mistake or sur¬ 
prize ; ,506. 509. 

cannot vary agreement by parol evidence, , 
so to have it executed in its varied 
form. .508. 

part performance of agreement for land, what 
.510. 

STAMP, 

contents of unstamped paper c^not be shewn, if stamp 
necessary. 441-. 442. 

other 
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STAMP, [continued) 

other proof of the transaction, besides the writ¬ 
ing, when admissible. Wl. 

fact of payment may be shewn, if receipt 
unstamped; Id. 

unstamped receipt, used as a memorandiun ; 

Jd.- 

agreement admitted on the record, need not 
be stamped. Id. 

after payment of money into court, want of 
stamp no objection. 4.54;. ^ 

in action on note unstamped, when plaj^tiff 
may recover on other counts. 442. 
foreign instrument, to be stamped according to 
he law of the country; 443. * 

bill incipient here, completed out of the 
kingdom. 443. 444. 

of proper value and denomination. 444. 

receipt stamp not sufficient for promis¬ 
sory note. Id. 

articles of agreement under seal to be 
stamped as a deed. Id. 
agreement for house, and also for goods in 
it, to be stamped as a lease. Id. 
value being greater than the true stamp 
is not material, if the denomination 
right; 444. 445. 

where the denomination is different, but of • 
equal or greater value, comnussioiiers 
may re-stamp, when.^Id. 
several stamps on one instrument, when seces- 
sary. 445—449. 

new stamp, on alteration of instrument, when 

necessary, 449—454. 

on bill of exchange or promissory note, 

449. 

on policy of insurance. 450. 451. 
if the alteration is to correct a mistake, new 
, stamp unnecessary. 451—453. , 

unstamped instrument, evidence for collateral 
purposes, when; 454—458. 

in action for penalty for illegal insurance, 

454. 

for bribery at election. Id. 
anstatnped paper, as a memorandum. Id. 

as secondary evidence, 

Id. 

unstamped j^reement may be inspected, 
to ascertain the time with reference to 
a subsequent agreement, 455. 

or to see the nature of 
the handwriting. Id, 
p 2 unstamped 
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STAMP, {continued) 

unstamped instrument may be recovered 
in trover. Id. 

unstamped instrument, evidence in prose¬ 
cution for forgery. 455. 456. 
draft, unstamped, not admissible on in¬ 
dictment for secreting a letter contain¬ 
ing, &c., under st. 7 G. 3. c. 50. s. ]. 456. 
policy of insurance unstamped not evi¬ 
dence on indictment for burning, &c. 
with intent, &c. 457* 458. 
party when compellable to produce writings, to 
be stamped, previous to trial. 388. 
lost instrument presumed to be stamped, when. 458. 
want of, when to be repaired, and how. 459,460. 
want of starag not to be objected to, after pay¬ 
ment of money into court. 460. 
agreements, what, to be stamped; 460. 

minute of agreement by auctioneer, 

460 . 

fresh item added. 461. 
receipt, properly stamped as such, 
admissible, though it contain an 
agreement. Id. 

cognovit need not be stamped ; Id. 
agreements exempted from stamp, what; 462. 

1. memorandum of assurance. Id. 

2. memorandum for granting 
lease. Id. 

agreement, when a present de¬ 
mise. Id. 

3. memorandum for hire of la¬ 
bourer, &c. 463. 
agreement for assignment of 

apprentice not exempted. Id. 

4. memorandum for or relating 

to sale of goods. 463. 
agreement to take a share ot 
goods, &c. Id. 

agreernenf to indemnify on re¬ 
sale, &c. Id. 

guarantee for payment of goods. 
Id. 

agreement for making of goods, 

463. 464. 

agreement for sale of crops, 

464. 465. 

5. memorandum between master 

and mariners of ship, &c. 465. 

6. letters containing agreement 

respecting merchandize be¬ 
tween merchants. 465. 466. 

STATUTE 
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STATUTE OF FRAUDS, (st. 29. C.2. c.3.) 
first and second sections. 353. 

leases of land by parol—their effect. 353. 
leases, not exceeding three years, excepted. Id. 
meaning of these sections. 354. 
easement in land not within the first, 354. 

as,, agreement for use of a way, 

• other examples; 354. 

leases by parol, though not available as to the du¬ 
ration of interest, yet may be evidence for other 
purposes. 355. • 

parol leases for more than three years, create a te¬ 
nancy from year to year. 356. * 

third section. 3.53. 

as to assignment or surrender of leases. Id. 
meaning of this section. 356. 
if a deed, before the statute, was requisite for’ a 
surrender, still necessary. 356. 

' lease not surrendered by mere cancelling. Id. 
recital in a lease, that a former lease is surrendered, 
not a writing within the seetion. Id. 

/our/h section. 357- 

cases to which it applies; Id. 

where the agreement is not the subject of an action. 
Id. 

agreement need not be declared upon, as written ; 

358. ^ „ 

must be shewn by defendant’s pica to be in writing. Id. ^ 
*vhen defendant has paid money into court on pJain- 
tiff’s declaration, written agreement need not be 


proved. 358. * , 

party, admitting the mere fact of an agreenient, 
may avail himself of the statute. 359.^ 
where an agreement is for several things, if the 
plaintiff cannot recover upon part of it for want 
of a written memorandum, he cannot recover at 

all. 359- 

promise to answer for another person s debt. 359. • 
general rule: and cases within this clause. 359. 


361* 

facts tending to shew which party liable. 360. 
original undertaking—collateral. 361. 
promise to pay in consideration ot staying a suit 
against J. S., when within the clause. 361. 
purchasing the debts of creditors of third person, 
not within the clause. 362. , 

promise to pay for attendance on tlnrd 

* 1 _ xiToo iinrlcii* Ipfrul obllCfttlOn tO 


pay. 362. 363. . 

agreement in consideration of J*. ^ ^ 

ml promises to marry, not within the clause. 


363. 364. 

0 0 3 


contract 
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STATUTE OF FRAUDS, (continued) 
contract or sale of lands, &c. 

meaning and extent of the clause. Id. 
sale of lands by auction^ within it. 365. 
agreement for rent charge, right of common, &c, 
365. 

that an arbitrator shall determine as to 
a lease; 3'65. 
for easement in land; Id. 
for abatement of rent of land; Id. 
for crops growing in land. Id. 
agreement not to be perjormed xuithin a year. 366. 
cases within the clause; Id. 

depending oh contingencies. Id. 
agreement to he in writing. 367. 

1. Subject-matter of tne writing. Id. 

meaning qf the word “ agreement” in this 
clause. Id. 

consideration to be stated. 367. 368. 
anjount of debt of third person, which de¬ 
fendant has promised to pay, need not be 
mentioned. 368. 

contracting parties must be named. 368. 

'i. What a “ memorandum or note qf agreement.” 
369. 

deed, though not available as such, yet in 
some cases evidence of terms of contract, 

Id. 

terms of agreement need not be contained in 
a single paper ; Id. 

if several papers, they need not be contem¬ 
poraneous; Id. 

must be connected, and not by parol evi¬ 
dence. Id. 

examples of contracts proved by several con¬ 
nected papers. 370. 371. 

Agreement to he signed. 372. 
mere draft of agreement read over, not sufficient; 

Id. 

though perused and altered by defend¬ 
ant. Id. 

part of the paper, where the signature is made, 
immaterial. Id. 

whether sufficient, if the defendant’s name is 
written in the body of the agreement. Id. 
defemlant’? name pnnted, sufficient; 373. 
signing as witness, with knowledge of contract. 

Id. 

draft of lease recognised by indorsement of the 
party, Id. 

or by his letter. Id. 

Signed 



.STATU'PE OF FRAUDS, (continued) 

Signing hy the party charged, or some other person 
thereunto laiufitUy authorized by him. 373. 

1. As to party, who ought to sign. f574.. 
metnorandum of agreement, naming both par¬ 
ties, but signed only by one, will bind that 
one. 374. 

omission of signature supplied by letter, «Src. 

374. 

2. Who a person lawfully authorized within the 

fourth section. Id. 

agent need not be authorized by writing. Id. 
auctioneer, the agent of seller; 375. 
auctioneer’s receipt of deposit, when suificfent 
note of agreement. Id. 

auctioneer’s clerk, when authomed to sell. 

375. 

auctioneer, agent of purchaser. Id. 
agent must be a third person, not one of the 
contracting parties. 375. 
tit-. entjenlh section. 376. 

executory contracts within it. 377. 
contract for the making of goods, not within it, 
377. 

as, bespeaking a chariot not yet made, Id. 
or buying wheat, which was to be threshed. 378. 
sale of goods by auction seems to be within this sec¬ 
tion. 378. 

written memorandum not necessary, where part of • 
the goods has been accepted ; 380. 
what such an acceptance. Id. 
acceptance of sample. Id. 

n hat tantamount to delivery, where goods are pon¬ 
derous ; 380. 

delivery of key of warehouse. Id. 
delivery of numiments of ship. Id. 

• sale of part of the goods by the buyer, 381. 
order, lor delivery, to warehouseman. Id. , 
weighing and measuring by order of buyer. Id. 
buyer'^ writing his name on the goods, Id. , 

■ buyer's using them as his own. Id. 
delivery to carngj, by order of the buyer, an 
ccptance, 382. 

or In the usual course of deal¬ 
ing ; Id. 

carrier not employed by buyer, but 
by sellpr. Id. 

contracts for transfer of stock within this section. 383. 
npte ox memorandum of bargain, what within the 
section. 384. 

consideration of the bargain need not be stated. Id. 

o 0 4 what 
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STATUTE OF FRAUDS, jcontinued) 
what signing sufficient. 385. 
signing by one party alone binds him. Id. 
signature of brokef, when the signing of both par¬ 
ties ; 385* 

entry of broker in his book; Id. 
bought and sold notes. Id. 

auctioneer, at sale of goods, the agent of buyer 
and seller. Id. 

memorandum of sale by auction. Id. 

STEWARD, 

entry by deceased, as to receipt of money. 207- 
SU^BPCENA, 

nd testiheandum, writ of, (see tit. Witness.) 
what, 2. 

' how many may be put in one writ. -3. 
duces tecum. 14. 386. 

SUBSTANCE, 

of issue to be proved. See tit. Evidence^ 

SURRENDER 

of lease, how made. 353. 

SURVEY. See tit. Terrier. 

of benefices by Pope Nicholas; 321. 
history of, 

evidence of what; Id. 
valor beneficiorum in reign of H. 8. 322. 
in time of tite commonwealth. Id. 

their great authority in questions of tithes. Id. 
ancient surveys, evidence, without proof of commission, 
when. 322. 

of manor qr estate, when evidence. 203. 

T 


TAXATION, 

of Pope Nicholas. 321. 

tenant; 

, not allowed to dispute landlord’s title. 181. 

TERRIER, 

of manor, evidence of boundary or tenure. 334. 
ecclesiastical, what. Id. 

evidence of churchspossessions; Id. 

for parson, when; 334. 335. 
against him, when. Id. 
from what repository; 334. 335. 
by whom to be signed; 336. 
signed by inhabitants of a parish, evidence of a 
farm-modus, though the persons signing are not 
-shewn to have been occupiers. 336. 
not evidence, unless possession satisfactorily ex¬ 
plained. 335. 

TIME, 
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TIME, 

variance in proof of. 173. 

TITHES, 

evidence of parson’s title by admission. 1^1. 
entry by deceased rector, evidence. 199—202. 
modus on one particular farm, not evidence of modus on 
another, 137. 

tunfess some connection shewn. Id. 
composition real, not to be presumed from usage. 124. 
in action for, plea that plaintiff had not read the thirty- 
nine articles, to be proved by defendant. 1*58. 
answer of occupier of land, in a tithe caule, evidence 
against a succeeding occupier. 284. , 

See tit. Prescription. Terrier. Modus. Survey. 

TOLLS, 

hearsay evidence of right of; 204. 
verdict, evidence of, thopgh between other parties. 2S2. 
TRADESMAN, 

entry in his books, by deceased shopman, evidence of de¬ 
livery of goods. 210—214. 
observation on this sort of evidence. 211. 
entry by tradesman himself not evidence. 211. 214. 
entry, used as memorandum by shopman. 211. 
entry by clerk, who is living, though abroad, not evidence. 
212. 

entry by servant, stating terms of agreement, not evidence. 
213. 

book, open to customer,—- effect of, as a bill delivered. 
213. 

clause inst. 7Ja, c. 12. as to admissibility of shop-books. 

treason!* ... 

confession, evidence in case of. See tit. Confession. 
conspiracy to seize the king’s person, an overt act of con¬ 
spiring his death, 130. 

so, conspiring with foreigners to effect an invasion; Id. 
no overt act of distinct treason to be proved. i42. 
proof of overt act by two witnesses; 114. 

otherwise, where the overt act laid is assassination, 
&c. 115. ... . • 

or in treason for impairing the coin. 113. 
when other acts of the prisoner are evidence agamst him, 
as shewing his intention, his contemporaneous acts are 
also evidence for him. 144. 

TRESPASS, 

for assault. See tit. Assault. 

any number of trespasses, within the days mentioned 
in the declaration, may be proved; 139. 140. 
or one trespass beyOnd the remotest day. Id. 
co-trespasser, competent witness. 33. 
for taking goods, 

defendant may shew title, under general issue. 135. 

what 
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TllESPASb, {conlinned) 

what property sufficient, to maintain tlie action ; i'2J. 
action by agister of cattle, 

by stage-coachman. Id. 
for mesne profits, 

judgment in ejectment conclusive as to right of 
possession. 255. 

(juare clausum fregit, ^ 

title of defendant may be shewn, under gcncrai 
issue; 134. 

,or title in a third person, and entry by his com- 
V inand; Id. 

licence from plaintiff, cannot. Id. 
nor defect of fences, 
nor easement. Id. 

proof of entry for distress admissible, under genci\d 
. issue. Id. 

on plea of soil andTrechold, a verdict on the same 
plea in a former action conclusive. 2K>. 2A h. 

TllUSTEE, 

not incompetent witness, as liable to action. 42- 

IT 

UNDER-SHERIFF, 

declarations by, when evidence against the sheriff. MO. Sl-i' 
tit. Sheriff'. 

UNDERWRITER, 

competent for another undcrwiitcr in action on policy ot 
insurance. 39. 

USAGE 

evidence of agreement. 124. 125. 
to explain ancient charters, 47f>. 

' * ‘ private deeds, 477- 478. 

mercantile contracts, 48S-*4'92. 

See tit. Custom. Easement. Presumpliou. 

USE AND OCCUPATION, 

in action for, unnecessary to describe where the premises 
• ' lie; 174. 

if described as lying in a particular parish, 
they ought to be so proved. Id. 

USURY, 

in action for penalties, the borrower competent. 40. 

evidence of other usurious con ¬ 
tracts not admissible. 227,. 
may be given in evidence, under non-assumpsil, 132. 

not in debt on bond, unless pleaded. *134. 

UTTERING, 

indictment for uttering forged notes or bad money- 
proof of prisoner having uttered others similar, used 
as evidence of his knowledge. §fe. 143. 


VARIANCE, 
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^/yAKIANCE, 

in proof of contract, 168. 
of deed, 170. 
of record, 171. 

when the record only described. Id. 
wheij its substance set out. 172. 
in proof of time, 17.8. 

of place. \1^, 175 . 

examples of variance; , 


demise pleaded to ho\A from a certain day—demise proved 
on that day. 163. • 

in replevin —pari only of the cattle proved to be "levant 
and eouchant. Id- 

proof of larger right than that claimed. 168. 
on issue whether A. and B. were churchwardens—proof 
that only one M^as. 16l. 

•irerment, that plaintiff was constable in parish of P., and 
proof that he was sworn in for a liberty, of which P. was 
only part. Id. 

prisoner, charged as principal in 1st degree—proved to be 
principal in '2u degree, not a variance. 16.^. 
variance as to means of killing, on charge of murder. 164. 
<n assumpsit, it is no variance, that others besides the de¬ 
fendant are parties to the contract; 132. 170. 

but if others ought to join as parties in the ac¬ 
tion, the defendant may take advantage of it, 
on non assumpsit. 182. 170. , 

in action of tort, it is riot a variance to shew that otliers 
ought to have joined. 170. ^ ^ 

See other examples under tit. Murder. Srincipal. 

Evidence. 


VENUE, 

when the place is only for venue, a variance in the place 
proved, not material. 174. 

on indictment for felony at a certain place", if there is no 
such place in the county, the indictment void. 176^ 
verdict. See tit. Judgment. 

admissible in evidence, when. 241, &c. 

considered with reference to the parties. 241. 242. 
conclusive between the same parties, when. 242. 
evidence between privies to the first suit; 245. 

verdict by ancestor evidence for heir, Id. 
verdict by one remainder-man, evidence 
for another. Id. 

* for or against lessee, evidence for 
or against reversioner. 246. 
between vicar and occupier of 
land, on question of tithes, is 
evidence between him and an¬ 
other occupier. 246. • 

12 


decree 
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VERDICT, (continued) 

decree between vicar and unpro - 
priator evidence between their 
successors. 246. 

judgment for schoolmaster of 
hospital evidence for successor. 

Id. 

judgment of ouster in quo loar- 
ranto. 246. 

not evidence Jor one of the parties against a 
stranger; 247. 

verdict against another person who 
justified as servant of, &c., evidence 
on the question of right. 247. 
conviction of principal evidence against 
accessary. 248. 

not evidence Jorii stranger against a party. 249- 
judgment in rera in the Exchequer. 

250. 

judgment of quarter sessions. Id. 
conviction against parish for non¬ 
repair of a road. 250. 251. 
verdict on issue to try a partnership. 

251. 

on question of custom, toll.s, Ac. a 
verdict is evidence between third 
persons. 252. 

special verdict, stating a pedigree, 
whether evidence between third 
persons. 253. 

verdict in action for negligence of 
servant, is evidence in action by the 
master against the servant. 247. 
considered with reference to the subject-matter, 
253, &c. 

verdict in trover, a bar to an action for 
money had and received. 254. 

where plaintiff in first action failed from de¬ 
fect of pleading; Id. 

or gave no evidence of the 
demand. Id. 

verdict final only, as to its proper purpose. 
255. 256. 

verdict in action for a nuisance not conclu¬ 
sive as to the right; 255. 

in ejectment, not conclusive as to title, 
in another ejectment. Id. 

verdict in criminal case, whether evidence 
in civil. 256—260. 

evidence, that the verdict was entered by mistake, 
not admissible. 237. 

where 
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VERDICT, {continued) 

where special verdict may be found, though a ge¬ 
neral one cannot. 163. 

in debt on award, and “ no such atoard" pleaded, 
the jury cannot find the award void by matter 
dehors. 148. 
proof of \;erdict. 311. 

*postea indorsed, not evidence of; Id. 

evidence that cause was 
tried. Id. , 

judgment to be shewn, cntered»up. Id. 
on issue out of Chancery, decree to he 
sll6VV^Il Xd ^ 

VESTRY-BOOK. See tit. Parish. 

VICARAGE, 

endowment of, when presumed. 124. 

VICE-CONSUL, 

certificate of, abroad. 306. See tit. Certificale. 
VIDELICET, 

effect of, in pleading. 171. 

VOIRE DIRE. See tit. Witriess. 

objection, arising on, may be removed on the same. 101. 


WAGER, , 

in action for, one who lays a similar wager is competent. 
105. 

on event of prosecution, will not make witness incompe¬ 
tent. 107 . 

WAGES, ^ 

in action for, by seamen, the contratt to be pr^uced by 
the defendant; 387. 

rule confined to voyages on board of British ships; Id. (4). 
the captain must produce the articles without notice, if he 
has any objection upon them. Id. 

WAR, 

articles of, how proved. 323. 

proof of, by proclamation for reprisals in Gazette. 3!i3.* 
notoriety of, sufficient proof. Id. 

declaration of, by foreign government, evidence 8f com¬ 
mencement of hostilities. Id. 

WARRANT. See tit. Writ. 

WARRANTY, 

action in tort for breach of warranty of goods—plaintiff 
need not prove that defendant knew the goods to be in 
an unfit state, though so averred. 167. 

the substantive parts of the warranty to be stated 
and proved. 161. 

Way. See tit. Road. 
public right of, 

hearsay, evidence of; 204. 

verdict, evidence, though between other parties. 252. 

private 
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WAY, {continued) 

private right of, 

hearsay, whether evidence of; 205. 
usage, evidence of. 125. 

extent of right limited by the usage. 127. 
use of way for carriages, evidence of a grant 
of drift-way. 128. - 
WIFE. See tit. Husband and Wife, 

WILL, 

of personal property, 
prcof of, in ecclesiastical court; 264. 
probate, evidence of. Id. See tit. Probate. 
ledger-book of ecclesiastical court, 317. 318. 
copy of. 318. 
of real property, 

requisites of, by stat. of frauds. 431. 
of copyhold, requires '■neither attestation nor signing. 
430. (*) 

exemplification of will, not evidence ; 433. 
probate of, whether evidence to prove a pedigree; Id. 

as secondary evidence. 433. 
proof of will, by subscribing witness; 434. 
single witness, sufficient, at law ; Id. 
rule in Chancery. Id. 

“ cfedible witnesses,” who, within 5th section of 
stat. of frauds; 432. 

convicted of. infamous crime, not good wit¬ 
ness. 432. 

witness interested under will; Id. 

whether competent, after release; Id. 
devise to witness, void. 433. 
creditor may attest, though will charged with 
debt. Id. 

subscribing witness, what td prove; 435. 

may prove the will forged. 34. 

signing; 435. 

in any part of will; 

of part, intending to sign the whole; 

by mark, 

by stamped name; 435. 
by seal, insufficient. 435. 436. 
when testator is blind. Id. 
attestation; 436. 

. need not express that they subscribed 
in the testator's presence; 437. 

On the trial of an issue from Chancery, all the ' 
witnesses must be examined. 434. 
witnesses need not see testator sign; 437. • 

if he acknowledges his will, sufficient, id. 
need not all attest at the same time; Id. 
nor attest every page; Id. 
whole will must be present. 438. 

attest- 
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WIL]^, {^continued) 

attestation by mark. 437. 

in presence of testator; 438. 

if he might sec the attestation, sufficient 
438. 

execution, how proved, when subscribing witness 
dead, insane, or abroad; 440. 

^wlicn handwrituig cannot be proved 440 
441. 

will 30 3 'ears old, whether to be proved. 441. 
if witnesses deny the due execution, jthey may be 
contradicted. 440. ? 

will impeached for fraud—evidence is admissible of 
what testator said at the time; 484. * 

if impeached by witness, who impntes fraud t^ 

• the other subscribing witnesses deceased, 
evidence of their good character admissible 
440. • 

ambiguity in will, when explained by parol evi¬ 
dence : 467- See tit. Antiquity. 
mistake in will, as to devisee’s name, or description 
of property, when explained. 467. 
trust in will raised by parol evidence, when. 5\2. 

WITNESS, 

attesting witness to deed ; See tit. Deed, 
to will. See tit. WUl. g 

deceased, testimony of, when evidence. 214. 
depositions of. Sec tit. Deposition. 
attendance of, to give evidence, at trial. 2. 
mode of procuring attendance, 
in civil cases; Id. 

subpoena ad testificandum, 

how many may be put in one writ; :<, 
service of. 4. 
duces tecum. 14.386. 
before commissioners of bankrupt; 6. 

expences need not be tendefed; (i. ’ 
commissioners may allow cxpcncc'. 
bankrupt charged in execution. 6 
before commissioners of inclosure. 6. 

■ before court martial. 7. 
before magistrates. 6.7. 
ill criminal cases; 7. 

subpoena ad testificandum, 

service'of, in different parts of the kin». 

dom. 8. ” 

witness cannot refuse to attend, 

thougli expences not tender ed. 10. 
recognizance^ 7. . 
habeas corpus ad testificandum; 12, 
when the writ lies, 
how sued out and served; 12. 


for 
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WITNESS, {continued) 

for prisoners to come before commissioners, 12. 
or court martial. 

expense of witness in civil cases; 2.3. 

coming from abroad. 3. 
expense, in criminal cases; 8.9. 
felonies, 9. 
misdemeanors. 9- 

priviiege of, from arrest, on trial, 5. 

before arbitrator, 5. 
before commissioners of bankrupt; 
before court-martial; 5. 
in going and returning. 5. 
proceedings against, for non-attendance ; 4. 
attachment, 4. 
action on case for damages, 
or on stat. 5 Eliz. 4. 
incompetency of witness ; from 

1. Want of understanding. 15. 

insane, idiots, lunatics; 

deaf and dumb, how to give evidence: 

children, when competent; 16.17. 

their declarations, not upon oath, 
not evidence. 17. 

2. Want of religious principle. 18. 

general rule'; 

. atheists, infidels, incompetent. 19. 

excommunication, not a ground of objection. 20. 
oath, how administered. 21. 

Quakers may affirm, when. 22. 

See tit. Quakers. 

3. Infamy of character; 23. 

what offences incapacitate, 23. 24. 
proof of, by record of judgment. 26. 
petty larceny does not incapacitate. 28. 
competency, how restored, 26. 
purgation, ancient doctrine of, 26. 
benefit of clergy, and burning in hand. 26. 
27. 

punishment in lieu of burning. 27. 
transportation. 27. (4). 
who entitled to clergy without the 
burning; 27. 

proof of benefit of clergy, how. 27. 
. 28. 

proof of attainder, and re^'ersal of. 28. 29. 
competency restored by pardon, 29. 
under great seal, 
by act of parliament. Id. 
if pardon conditional, performance 
to be shewn. 29. 30. 

when 
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Witness, (continued) 

when disability part of sentence, SO. 
warrant under privy seal, insidfii 
cient. Id. t 

accomplices, competent. 30. 

See tit. Accomplice. 

witness giving evidence to avoid his own in- 
• slruraent,' not incompetent. 35. 

4. Interest renders witnesses incompetent. 36. 
reason of the rule. 36. 38. 
objection, when to be made. 96. 

of the nature of the interest which’disqualifies, 
36—-56. , 

interest, in the question — in the event 
• of the suit. 38. 

wisnes, or bias on the Subject, expec¬ 
tation of benefit, &c. 38. 
several actions of assault, or several in¬ 
dictments for perjury,— defendant in 
one competent for a defendant in an¬ 
other. 38. 39. 

one underwriter competent for an- 
ano.ther. Id. 

Subleflfioe competent, in actioQ^gyjjist 
tenant for mismanagement. 
on indictment for (ferjury in answer 
to a bill filed by B., B. is competent. 
40. 


botrower of money competent tO 
prove usury. 40. 41. 
subscribing witne^^ to a dee(|fcannot 
be objected to, as interest^, by a 
party who asked him to attest, 
knowing his situation. 421. (2). 
that the event may make it more easy 
to recover in his own case, or that 
the verdict may be heard of by the 
jury—no ground of incompetepcy^ 
40. 


fiability to action or information^ not 
Sttfficieift objection; 41. 
persons in office, 
executor de son tort,' 
trustees, agents. 41.42. 
witness thinking hifhself interested. 42. 


honorary engagement to pa^ costs. 43. 

1. Where a verdict may be evidence for or against 
a witness, he is incompetent; 45. 

smvant cannot disprove his owi\ negligence 
in action against his master. Id. 

p p p6r50A 
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person claiming under same custom, 46. 
of common, 46. 
of awaj-going crop, 47. 
of liability to repair fences 
contiguous to a common, 
46. 

of parochial modus, 47. 
of common by vicinage; 47- 
otherwise, when the right is 
merely precsriptive. 47. 
rated inhabitants in appeals. 48. 
persons liable to costs, not competent^ 49- 
defendant’s bail; 
sheriff's offir:er, giving security; 
prochein amy or guai dian ; 49. 
after proof of sale of goods to defendant 
and J. S. as partners, J. S. is not com¬ 
petent to prove the sale to himself alone- 
49. 

in action by indorsee against acceptor, the 
drawer of an accommodation bill is not 
competent witness for defendant to prove, 
that plaintiff took it for usurious consider¬ 
ation ; 49. 50- 

i in ejectment, the tenant in possession is not 
competent for defendant Cmder whom he 
holds; 48. 49. 

one who is to have a lease of the lands, if 
recovered, not competent for plaintiff. 49. 
Where witness directly gains or loses by the 
cvenf, he is incompetent; 50. 

however small the gain or loss. 53. 
witness not competent, who has to pay, or 
be paid on, the event. 50. 
bankrupt not competent to increase the fund. 

51. See tit. Bankrupt. 
creditor of bankrupt not competent to in¬ 
crease the fund. 52. 

* See th. Bankrupt. 

witness discharging himself of a debt. 53. 
in ejectment, witness not competent for de¬ 
fendant to prove himself the real tenant, 
and the defendant his bailiff. Id. 
where the witness is indifferent to either party, 
having an equal interest towards each, he is com¬ 
petent, 54. 

cs, a person who received money, in as¬ 
sumpsit for money had and received. 
Id. 
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I in question on priority of demise, lessor 
competent, when. 54-. 
bill of exchange drawn as in partnership 
firm, — either party competent to shew 
want of authority in the drawer, in ac- 
• tion by payee against acceptor. 55. 

where defendant pleads in abatement, that he pro¬ 
mised jointly with A. and B., A. is competent 
for the plaintiff, that defendant y^as not autho¬ 
rized by the partners, &c. 55. 
where the witnessTias a remedy against either party, 
the circumstance of its being more easjr to enforce 
it in the one case than in the o^her, will not make 
. him incompetent. 56. 57. * 

interested witness cannot give any evidence, that is 
ma-vCrial for enabling the party to recover, on the 
side on which the interest lies. 57. 
paft^ to suit, incompetent, 58. 
tiiough mere trustee, Id. 
corporate body, liable to costs individually, in¬ 
incompetent, though indemnified, Id. 
but competent, if liable oid^' .-w.pu.Hte ca¬ 
pacity; Id. 

jexception, in action on stat ot Winton, 58, See 
tit. Hundred. 

in action, for malicious prosecution. 59. 
party, not.cqmpellable to give evidence ; 61. 
rated inhabitanrnot cumpellablc. Id. 
may give evidence agaiost/Joint suitor.^Id. 
defendant, when and how to be made wiftiess. Id. 
See tit. Defendant. 

husband and wife of party to the suit incompetent. 

64. See tit. Husband and Wife. 
admissions of party, evidence against him. *74. 

See tit. Admission. • • 

party injured, competent in criminal prosetutions. 
91. 

See tit. Prosecutor. • 

exceptions to general rule, on the subject of interest. 
96. 

informers, competent, when, 96. 97. 
inhabitants of county, paysh, &c. when. 97. 

See tit. Inhabitant. 

surveyor of parish, in prosecution under highway 
' act. 98. 

persons entitled to reward on conviction. 99. 
agents, servants, factors, when competent. 99. 
competency of interested witness, restored, how. 101,, 
by release, payment, 102.103. 
release on trial of forgery. 103. 

p p 2 release 
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release of residuary legoj^e. 103.104. 
competency of bankrupt, how restored, 103. 
of creditor of bankrupt; Id. 
of )iiember of corporation, 104. 

by resignation or disfranchisement. Id. 
release, when uhnecessaty. *104. 

See tit. Release, 

objection to competency, when to be made. 101. 
examinalion of, 

on^ interrogatories, 13. 

, of prisoner of \vf.r, W. 

of witness resident abroad, Id. 

in ineba, 14. 

' going abroad. 12. 

by consent. 13. , 

leading question, allowed in cross-examination, 221. 

222 . 

when, in examination in chief. Id. 
what are leading questions. Id. 
privileged from answering^ when; 225. 

to expose himself to criminal charge, 

_ nr penalty, 222. 

or forfeiture of estate. 225. 
not coiwpellable to declare his own infamy; 223—^225. 
not privileged, if his answer would only subject him 
to a civil action, 225. 

or charge him with a debt. Id. 
on voirp diro ; 101. 

witness may be examined as to the contents of 
, writings. 101. 

cross-examination of, rule as to; 227. 

not to collateral, irrelevant facts. Id. 

what questions are irrelevant. 227- 228. 
witness, called and sworn, but not examined, may 
be cross-examined. 228. 

whether, afler cross-examination, a party may 
recall the witness to prove his case, and put 
leading ouestions. Id. 

books, called for and produced, but not used, 
are not therefore evidence for the party who 
produces, 228.229. 

but are evidence for him, if inspected, 
• though not used. Id. 
credit of, how impeached; 2^* 

by witness to his general character, 229. 
by disproving the facts stated by him. Id. 
by proof of contradictory statements; 230. 

' proof tliat he affimsed the same thing on former 
occasions, whether admissible in answer. 230. 

evidence 
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' evidence tofprove witness guilty of felony or other 

r crime, not admissible- 229. 

depositions signed by witness, evidence to contra¬ 
dict, 297. 

conviction, purportipg to set out his deposition, 
not evWence. 230. 

party calling, cannot discredit him by evidence of 
his general bad character; 232. 
may disprove facts. Id.' 
number of witnesses, to prove a fact; 112.. 

in trial f^ierjury. Id. 
in treason. 113. See tiu Treason. 
in courts of equity. 115.'* 
in ecclesiastical courts. 116. 
inenioranrlum to assist mcmoi^. 226. 
opinion of witness, when evidence. 226. 

WORDS, 

action for. See tit. Libel. Slander. 

WRIT. See tit. Sheriff’. 

return of sheriff^ upon, evidence of the fact. 80. 312. 
suing out, how proved; 311. 312. 

when only inducement, ^ 

when the gist of the action. Id. / 
fieri facias, without proof of judgment, evidence, when, 612. 
proof of title under elegit. 312. 
of habeas corpus ad testificandum, 1 
of subpeena ad testificandum, > See tit. Witness. 

duces tecum. j 

WRITING. See tit. Evidence. 


how proved to be forged, 179. 429. 

by witness acquainted with writing of the supposed 
writer, 179. 

by clerk.of post-office. 429. 
ancient, when evidence; 333. 

proper custody of, to be shewn. 335. 401. 404. 
public, not judicial; 320. &c. 

inspection of. See tit. Inspection. 
proof of entry in. 338. 
private. See tit. Deed. Evidence. 

copy of, when evidence; 389. 398. 401. 
secondary evidence of ancient writings, when ad¬ 
missible. 401. • 




parol evidence of writing; Id. 

duplicate original. 395. 

process for compelling production; 14. 387. 

party, when excused from producing. 386. 
notice to produce. 386. 387. See tit. Notice. 
proof of writing in a party’s possession. 390. 
rule of court to produce, to get the writing 
stamped. 388. 

rule 
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rule fpr impecting ani taking copy. 388. 
judge’s order for producing, in action on policy. 
389. 

proof of written instrument. 411. &c. 
handwriting how proved. 421. See tit. Hand- 
witing. 


THE END. 


Prioted by A. Str*h»n, Law Printer to His Majesty, 
. Printers'Stieet, London. 








